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Additional errata found in first volume: * 

1 . For having registered in Art. 408, p. 248, read not having registered, 

2. For 16 L. C. J. 300, in reference to Art. 755, p. 102, read 306. 

3. For 9 I,. C. R. 353, Art. 37, p. 570, read 9 L. C. R. 360. 

4. For demanded in Art. 76, p. 904, read amended. 

6. For necessary in Art 150, p. 912, read unnecessary. 

6. For admissible, Art. 221, p. 955, read demurrable. 

7. For 10 L. C. J., in reference to Art. 888, p. 1038, read 16 L. C. J. 

* It is recommended that all the errata be entered in their appropriate places in the work- 
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PREFACE. 



This volume is, of course, a continuation of the first. In its preparation, however, 
I have enjoyed several advantages as compared with the first which only require 
to be mentioned to be obvious to every one. These are the experience acquired 
in the preparation of the first ; a greater personal familiarity with the cases to be 
digested ; and a body of matter more easily handled. By means of these I have 
(as I believe) been able to carry out more perfectly the aim of the first volume, 
namely, to make the work not only a mere index to the reported cases, but to 
make it a work of reference such as may be to a great extent cited with confi- 
dence without further reference to the reports. In digesting a case I have studied 
to give all of its essentials, all which appears to have influenced the decision as 
far as could be gathered from the report ; to make, in other words, the digested 
statement a complete epitome of the case in as few words as possible. 

Besides being a digest of the reported cases for the period mentioned on the 
title page, this volume will be found also a digest of the principal public statutes 
of the Province and of the Dominion for the same period. This it is hoped will 
add very largely to its usefulness. Statutes so short as to run a chance of being 
overlooked have been reproduced, while others are pointed out under the head- 
ings to which they belong, making the volume a digest not only of the jurispru- 
dence, but of the legislation of the years which it represents. 

In the arrangement of the matter both the system and the nomenclature of 
the first volume has been strictly adhered to, so that whatever the heading under 
which a given subject is found in the first volume, the same will be the heading 
and arrangement under which to find it in the second. 

Great care has been taken to follow and discover the fate of each decision 
carried to the higher courts, though, from the absence of all system in reporting, 
this is sometimes a task of great difficulty, and many decisions are overruled of 
which no report is ever made. 

As it seems inevitable that a digest such as is here attempted will become a 
periodical necessity, it is recommended that the different volumes be made uniform 
in appearance and numbered on the outside for facility of reference. 

C. H. S. 
Mostbeal, August 21**, 1882. 



LIST OF. ABBREVIATIONS. 



C. C (Following reference to Re- 
ports) Circuit Court. 

C C (Following a number thus : 

999 C. C.) Civil Code. 

C. C. P Code of Civil Procedure. 

C. S. C Consolidated Statutes of 

Canada. 

C. S. L. C... .Consolidated Statutes of 

Lower Canada. 

C. Vic, etc. .Dominion Statutes. 

Ins. Act.... Insolvent Act. 

L. J, English Law Reports. 

L. C. J Lower Canada Jurist. 

L. K Legal News. 

Mag. Ct.... .Magistrates' Court. 

M. C. Municipal Code. 



M. P. C. E. .Moore's Privy Council Re- 
ports. 

P. C Privy Council. 

Po.Ct...:.... Police Court. 

Q. B Queen's Bench. 

Q. B. R Queen's Bench Reports. 

Q. L. R Quebec Law Reports. 

Q. S Quarter Sessions. 

Q. Vic, &c. Quebec Statutes. 

Rec Ct Recorder's Court. 

R. L ReVue Legale. 

S. C Superior Court. 

S. C. R Superior Court in Review. 

S. C. Rep. ..Supreme Court Reports. 

Su. Ct Supreme Court. 

V. A. C Vice-Admiralty Court. 
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Supreme Court Reports, 1, 2 & 3. 

And as much of subsequent volumes as refer to appeals from judgments 
reported in the volumes above cited. 
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ABSENTEE. 



ACCEPTANCE. 



ABANDONMENT. 

I. Declaration of, in Cases of Capias, see 
CAPIAS. 

II. Of Judgment, see PROCEDURE De- 

8I8TEMENT. 

III. Of Property against which the Hy- 
pothecary Action is brought, see ACTION 
Hypothecary, HYPOTHEC. 



ABATEMENT. 
I. Of Public Nuisance, see NUISANCE. 



ABDUCTION— See CEIMINAL 

LAW. 



ABSCONDING DEBTOR- See 
CAPIAS. 



ABSENCE. 

I. Of Defendant arrested on Capias, see 
CAPIAS. 



ABSENTEE. 

I. Action against. 

II. Prescription against. 

I. Action against. 

1. Defendant being sued in Montreal declined 
the jurisdiction on the ground that the right of 
action did not originate there ; that he had not 
been served personally there, and that he was 
not domiciled there, out in New York. The 
Superior Court maintained the exception ; but 
in Review the judgment was reversed, on the 
ground that the defendant had property and 
money within the jurisdiction*. Macdonald & 
MacKay & South, 2 L. N. 301, S. C. R. 1879, 
& Q. B., 1880. 

II. Prescription against. 

2. In an action in declaration of hypothec 
the defendant pleaded inter alia prescription of 
ten years with title — Held, that as the plain- 
tiff had been absent all the time, and the pres- 
cription invoked was prior to the C-de that the 
plea must be dismissed t. Hebert & Menard, 
lO R. L. 6, S. C. 1876. 

•If the defendant has left or has never had his domi- 
cile in Lower Canada the court or Judge, or the pro- 
thonotary, upon a return stating that he cannot be found 
in the district, may order him to appear within two 
months from the last publication of such order. The 
order must be published in the French and English 
languages, and be twice Inserted in a newspaper pub- 
lished in each language respectively, in the district 
where the court is held ; and in default of either of 
such newspapers in such district, then it is inserted in a 
similar newspaper of the nearest locality, and such 
newspapers are indicated in the order by the court or 
judge, or the prothonotary. 68 C. C. P. 



t Prescription runs against absentees as against per- 
sona present, and by the same lapse of time, saving what 
is declared as to persons authorized to take provisional 
possession of the estate of an absentee. 2232 C. G. 



ACCEPTANCE. 

I. Of Delegation. 

II. Of Delivery of Goods. 

III. Of Guarantee. 

IV. Of Succession. 

V. Of Transfer to Minor. 

I. Of Delegation. 

3. Appellants were the mortgagees of a pro- 
perty purchased by respondent from the mort- 
gagor, with undertaking by respondent to pay 
the mortgage. Respondent to an action on this 
undertaking pleaded want of acceptance. Ap- 
pellant, on the other hand, pretended that tacit 
acceptance was sufficient, and that the registra- 
tion of the undertaking, and above all that 
respondent had made payments on account of 
the mortgage to appellants — Held, in appeal t 
that the registration was not evidence of accept- 
ance, and that the receipts of payments did not 
imply an acceptance of the new debtor, but only 
of the money. La SoeUU Permanente de Con- 
struction & Robinson, 9 2 L. N. 148, 8. C, & 4 
L. N. 38, Q. B. 1880. 

4. But where the creditor had accepted the 
delegation without discharging the first debtor — 
Held, on a contestation of a collocation in favor 
of the creditor that novation had not taken place, 
and the release by the creditor of half the land 
applied only to his hypothec thereon, and did 
not affect the personal liability of the original 
debtor. MtddUmiss & Jackson & Leduc, 2 L. N. 
404, & 24 L. G. J. 33, S. C. R. 1879. 

5. But in the Superior Court, under similar 
circumstances, the mortgage creditors having 
sued the deUguf the latter demurred on the 
ground that it was not alleged that the delega- 
tion had been accepted prior to the institution of 
the action — Held, that the action was a suffi- 
cient acceptance of the delegation. (yHalloran 
& Boucher, 2 L. N. 285, S. C. R. 1879, & 
Drummond & Holland, lb. & 23 L. 0. J. 240, 
S. C. & Gadoury & Archambault, followed. 

6. And in a later case — Held, that the accept- 
ance was matter of consent merely between the 
creditor and the purchaser, and may be proved 
by shewing that both purchaser and creditor 
acknowledged and accepted the relation of 
debtor and creditor. Trust <£ Loan Co. & Guertin, 
3 L. N. 382, S. G. R. 1880. 

II. Of Delivery of Goods. 

7. A person who takes delivery of goods 
ordered by another person in his name and 
shipped to his address, on the understanding 
that the sellers should draw on such party for 
the amount of invoice, cannot retain the goods 
and refuse to accept the draft, or pay the amount 
thereof. Poulin & Williams, 22 L. C. J. 18, Q. B. 
1877. 



•The simple indication by the debtor of a person who 
is to pay In his place, or the simple Indication by the 
creditor of a perron who is to receive In hi* place, or the 
transfer of a debt with or without the acceptance of the 
debtor doe* not affect novation, 1174, C. G. 

And weMidlettt k Httdon (22 L. C. J. 101) in whloh an 
indication of payment by the creditor in favorof another 
wax held to be no bar to an action by such oreditor so 
long as there was no express acceptance of the delegation. 



ACCOUNT. 



ACCOUNTS. 
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III. Op Guarantee. 

8. A letter of guarantee by an agent of a 
tanner, to the effect that, in confederation of the 
party to whom the letter is addressed endorsing 
a note for $2,000 in favor of the tanner, he will 
retain in his hands the surplus funds to the 
extent of $2,000 arising from the sales of sole 
leather then coming in for pale and in process 
of manufacture, is binding on such agent per- 
sonally, without special acceptance, and is also 
binding, notwithstanding that the note so en- 
dorsed should be for $2,200 instead of $2,000. 
BeaMe & Workman, 2 L. N. 212, & 24 L. 0. J. 
15, Q. B. 1879. 

IV. Op Succession. 

9. Where a succession had been accepted by 
a tutor to minors, with the advice of a family 
council — Held, that it could not be set aside 
without making the minors parties to the action. 
Holland & Michaud, 9R.L. 19, Q. B. 1876. 

V. Of Transfer to Minor. 

10. Where a father made a transfer of Bank 
shares from himself to himself in trust for his 
minor son, and the Bank paid two dividends 
under the transfer, but refused to pay further — 
Held, on an action by a tutor appointed ad hoc, 
that the transfer was void for want of accept- 
ance. Walsh k Union Bank, 5 Q. L. R. 289, 
S. C. 1879. 



ACCEPTANCES. 

I. Liability of Acceptor, see BILLS OF 
EXCHANGE. 



ACCESS. 

I. Right of, see RIPARIAN PROPRIR- 
TORS, RIVER BEACHES, SERVITUDES. 



ACCESSION— See Ownership. 



ACCIDENTS. 

I. Caused bt Contributory Negligence, 
see NEGLIGENCE. 

II. Liability for, see MASTER & SER- 
VANT, DAMAGES, RAILWAYS. 



ACCOMMODATION PAPER. 

I. Rights of Transferee on, see BILLS OF 
EXCHANGE. 



ACCOUNT. 

I. Action on, see ACTION Assumpsit. 
IL Action to, see ACTION. 

III. Of Administration of Sec-Treas- 
ures of School Commissioners. 

IV. Of Continued Community. 

V. Of Tutorship. 

I. Action to. 

II. In an action to account brought against 
the representatives of one who bad been tutor 

8 



to the plaintiff — Held, that the nullity men- 
tioned in Art. 311 of the Civil Code* with 
regard to settlements between a minor become 
of age and his tutor, relating to the administra- 
tion, is only a relative nullity, and must be 
be invoked by the pupil, who cannot bring an 
action to account at piano against the tutor, 
without asking to be relieved from the discharge 
given upon the first account. Pierce & Butters, 
3 L. N. 28, & 24 L. C. J., 167 Q. B. 1879. 

12. Action to account between quondam part 
ners. Plea, that it was for plaintiff to render 
an account, as he had in his possession the 
books and papers of the partnership. Plea 
overruled, and defendant condemned to render an 
account. Powell & Jones, 2 L. N.325, S. C. 
1879. 

II. Of Administration of Seo.-Treas. of 
School Commissioners. 

13. An account of the administration of the 
Sec.-Treas. of School Commissioners must be 
rendered before action can be brought for bal- 
ance d ue h i in . Dorais v . School Commissioners 
of Warwick, 9 R. L. 161, Q. B. 1877. 

IV. Of Continued Community. 

14. A woman in community with her hus- 
band died, leaving a will by which she be- 
queathed to her husband during the time he 
should remain unmarried the usufruct and 
enjoyment of all her property, on his making a 
good and faithful inventory thereof, and on his 
death the remainder was to her heirs. The hus- 
band neglected to make an inventory, and on 
being sued for an account by one of the heirs, 
pleaded that she had sold to him all her right 
of succession in the estate of the deceased, and 
after her majority ratified and acknowledged 
the sale— Held, that by such sale the plaintiff 
had stripped herself of the right to demand an 
account and partage of the effects of the com- 
munity. St. Aubin v. St. Aubin, 1 L. N. 116. 
Q. B. 1878. 

V. Of Tutorship. 

15. Where a minor, while only emancipated by 
marriage, had accepted an account from her 
tutor and approved of it — Held, that ehe could 
not get an order against her tutor to render 
another account, until she had asked to be 
released from the first one. Desgroseillers & 
Biendeau, 24 L. C J. 170, Q. B. 1877. 

Nor is- a tutor obliged to render an account 
because he should have in his hands a small 
sum of money which he has disbursed to the 
knowledge of the minor, since become major, 
and done other acts of administration since rati- 
fied by the minor. Pelletier & PelUtier, 10 R. L. 
476, S. C 1879. 



ACCOUNTS. 

I. Between Partners, see PARTNERSHIP. 

II. Of Executors. 

III. Rendering of. 

IV. Settlement of. 

V. Vouchers with. 



* Every settlement between a minor become of age 
and his tutor, relating to the administration and account 
of the latter, Is null, unlaw Ititt pit-ceded by a detailed 
acoount and the delivery of Touchers in support thereot 



ACQUITTAL. 



ACTION. 
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IL Of Executors. 

16. Action by appellant as universal legatee 
of his wife for an account to be rendered by the 
respondents of their administration of the pro- 
perty of the deceased, and for the partage of a 
certain immoveable belonging to the succession 
of his deceased wife's mother — Held, that as to 
the immoveable, which was alleged to belong to 
various commercial partnerships, the appellant 
coqld have no rights therein, *o long as the 
afiairs of the said commercial firm had not been 
liquidated.* Chevalier k Ouvillier, 2 L. N. 239, 
Q. fi. 1879. 

17. And held, also, that as to certain real 
estate alleged to belong to his deceased wife's 
father, And to have been sold by the sheriff at 
the suit of the respondents, ana to have been 
bought in by themselves, the appellant could 
have no right therein so long as the said decrdt 
had not been set aside, lb. 

III. Rendering of. 

18. An account rendered and filed under a 
judgment of the court will be rejected as irregu- 
lar, if it does not exhibit the three heads of " re- 
ceipts," " disbursements," and " the balance to 
be recovered." Let Cures et Marguilliers de la 
Paroisse de St. Clement de Beauhamois v. 
Robillard\ 21 L. G. J. 122, S. C. 1877. 

IV. Settlement of. 

19. In an action on account the defendant 
tendered $60, and the plaintiff in reply produced 
a settlement between the parties by which the 
amount sued for was shewn to be what the 
parties had agreed upon as the proper balance 
due by defendant — Held, on the evidence, that 
the settlement would be maintained. Duhaime 
v. Ayotte, 3 L. N. 273, Q. B. 1880. 

V. Vouchers. 

20. Motion was made to reject an account 
because unaccompanied by vouchers. Affi- 
davit was filed wiih the account, shewing that 
the vouchers were in the posxefsion of third 
parties, and were not obtainable. Motion re- 
jected. Chevalier & Ouvillier et al. f 21 L. C. J. 
308, S. C. 1877. 

ACKNOWLEDGMENT— See EVI- 
DENCE, Admissions. 

I. Of Debt Sufficient to Prevent Pres- 
cription, see PRESCRIPTION. 

ACQUIESCENCE— See WAIVER. 

I. In Judgments, see JUDGMENTS. 

II. What is, see COSTS, where Defendant 
Declines to Plead De Novo. 



ACQUISITIONS. 

I. Made bt Wife During Marriage, see 
MARRIAGE. 



ACQUITTANCE— See PAYMENT, 
RECEIPT, etc. 

ACTE. 

I. Authentic, see DKEDS. 

II. Of Partage, see PARTITION. 



ACQUITTAL. 

I. Discharge of Jury During Trial not 
Equivalent to, see CRIMINAL LAW Trial. 



• Affirmed in Snpreme Court. 



ACTION. 

I. Against. 
Absentee. 
Assignee. 
Interdict. 
Minors. 

Municipal Corporations. 
Partnership, see PARTNERSHIP. 
School Commissioners. 
Succession. 
Wbthcn. 

II. All Parties Interested must re Joined 
in. 

III. Assumpsit. 

IV. By. 

Father of Minor. 

Partnershipafter Change of Partners. 

Purchaser of House to Eject Lessee. 

Representative of Person Deceased. 

Sequestre. 

Surety. 

V. Continued for Costs, see COSTS. 

VI. Conviction a bar to. 

VII. Cumulation of. 

VIII. Discontinuance of Subject to Pay- 
ment of Costs, see COSTS. 

IX. En Bornage. 

X. En Complaints. 

XI. En Decla ation de Paternitb. 

XII. En Destitution de Curatelle. 

XIII. En Garantie. 

XIV. En Reddition de Compte. 

XV. En Reintegrande. 

XVI. En Remere. 

XVII. En Repetition. 

XVIII. En Resolution de Vente. 

XIX. En Separation de Biens. 

XX. En Separation de Corps. 

XXI. For Fees for Measuring Timber. 

XXII. For Liquor. 

XXIII. Form of. 

XXIV. For Rent. 

XXV. For Salary, see MASTER k SER- 
VANT. 

XXVI. For Taxes. 

XXVII. For Wages. 

XXVIII. Hypothecary. 

XXIX. Incompatible grounds of, see Cu- 
mulation of. 

XXX. In Ejectment. 

XXXI. Interest in. 

XXXII. Nature of. 

XXXIII. Notice of, see PROCEDURE. 

XXXIV. Of Damages. 

XXXV. On Bets. 

XXXVI. On Bills and Notes. 

XXXVII. On Foreign Judgment. 

XXXVIII. On Obligation Signed by At- 
torney. 

XXXIX. On Penalty in Contracts. 
XL. On Surety Bond. 

XLI. On Unsigned Notarial Transfer. 



ACTION. 



ACTION. 
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XLII. PETITORY. 

XLIII. PlONORATITIA DlRECTA. 

XLIV. Popdlaire, see Qui Tam. 

XLV. Possessory. 

XL VI. Pro Socio, see en Reddition de 

COMPTE. 

XLVII. Quanto Minor is. 

LXVIfl. Quantum Meruit. 

XLIX. Qui Tam. 

L. Redhibitory. 

LI. Revocatory. 

LIT. Right of. 

On Transferred Claim. 
Where arises. 

IJIL Service op, see PROCEDURE. » 

LIT. S&SPEN8ION OF BY DEATH OF PARTY. 

LV. To Account, see en Reddition. 

LVI. To set aside Acceptance of Succes- 
sion. 

LVII. To s t aside Deeds of Sale. 

LVIII To annul Municipal By Laws, set 
MUNICIPAL CORPORATIONS. 

LIX. Under Lessor and Lessee Act. 

LX. Union of. 

I. Against. 

21. Absentee. — To an action against defend- 
ant, accompanied by saisie arre*t en main tierce, 
defendant filed declinatory exception, alleging 
that the action being purely personal he was 
wrongly sued in Montreal, the right of action 
not having originated there, and no personal 
service having been made upon him there, and 
that he was not domiciled there but in New 
York. The Superior Court maintained the 
exception; but in review the judgment was 
reversed on the ground that defendant had pro- 
perty and money within the jurisdiction. Mac- 
donald & McKay & Routh, 2 L. N. 301 , S. C. R. 
1879, & Q. B. 1880. 

22. Assignees in Insolvency. — Under the In- 
solvent Act of 1876— Held, that in cases where 
the Insolvent Act did not afford relief against an 
assignee the remedy by ordinary suit was not 
taken away, notwithstanding anything con- 
tained in sec. 125 of the Insolvent Act of 1876, 
and, therefore, where the assignee to an insol- 
vent estate sold a portion of the insolvents' real 
estate, and the purchaser was sued by the 
neighboring proprietor by reason of a building 
which had been erected bvthe insolvent against 
said neighbor's wall without having acquired 
the right of mitoyenneti, the assignee was pro- 
perly called in as a gar ant by the purchaser. 
Stewart & Farmer, 24 L. C. J. 79, Q. B. 1879. 

23. Interdict. — Action against an interdict 
personally because his name was not correctly 
spelled in the tableau des inter dits. The con- 
ssil was afterwards called in ; judgment against 
cansnlj but not against interdict personally. 
RUchot v. Eayvren, 2 L. N. 248, S. C. 1879. 

24. Minors. — In an action against a minor 
the defendant, even if he has not pleaded his 
minority, has a right to suggest the fact to the 
court at any stage of the case and get relief. 
Bovsquet k Rousseau, 2 L. N. 69, S. C. R. 1879. 



25. A minor, emancipated by marriage, does 
not require the assistance of a curator to defend a 

rrconal action. Oagnon v. Sylva, 3 L. N. 332, 
C. R. 1880. 

26. Municipal Corporations. — The Statute 
27 & 28 Vic, cap. 60, sec. 18, * which provides 
the procedure to be followed in certain actions 
against the Corporation of Montreal for damage 
to private property, does not exclude the right 
to proceed by ordinary action, and if the Cor- 
poration wishes to establish the amount of the 
damage by means of commissioners, it is for 
them to demand the appointment or such com- 
missioners. Morrison & Mayor, <kc. t of Mon- 
treal, 4 L. N. 25, & 1 Q. B. R. 107, Q. B. 1880. 

27. Partnership. — Action was instituted 
against a firm as composed of D. G. & W. G. 
Plea, that no partnership existed. Evidence, 
that there was a firm, but not composed as 
alleged. Action dismissed, but without costs, 
as the plea ought to have disclosed the composi- 
tion of the firm. Morey v. Gaherty, 2 L. N. 
108, S. C. 1879. 

28. School Commissioners. — Action by school 
commissioners as a corporation against three of 
their number personally. It was alleged that 
the defendants without cause or reason, but 
illegally , fraudulently, and in bad faith, had paid 
to a woman named A. C. to whom nothing was 
due, $136 out of the funds of the plaintiffs. Fur* 
ther, that in January, 1878, another sum of 
$20.20 was paid by defendants, with the money 
of plaintiffs, for co*ts on a judgment rendered 
in December, 1877, by the Magistrate's Court 
at Ste. Marthe against plaintiffs, at the suit of 
J. A., who claimed her salary as a teacher, 
which sums defendants illegally, unjustly and 
in bad faith refused to pay her. Defendants 
pleaded want of notice of action, and that more 
than six months elapsed between the act com- 
plained of and the institution of the action, and 
there was consequently prescription under C.S. 
L. C., cap. 101 ; s.s. 1 & 7. They also pleaded 
good* faith — Held, that the pleas were unfounded, 
but that, on the allegations of the declarations, 
the demand should have been for damages. 
School Commissioners of Ste. Marthe & St. 
Pierre, 2 L. N. 343 4 S. C. 1879. 

• All the provisions contained In the 18th Motion of the 
present act, with regard to the appointment of Com- 
missioner*, and the mode of ascertaining the value of 
the pieces or parcel* of land or real estate taken by the 
corporation of the said city, shall be and are berebv ex- 
tended to all eases in which it shall become necessary 
to ascertain the amount of compensation to be paid by 
the said corporation to any proprietor of real estate,or lib 
representatives, for any damage he or they may have sus- 
tained by reason of any alteration made by order of the 
said council, in the l«vel of any foot-path or sidewalk, or 
by reason of the removal of any establishment subject to 
be removed u der any by-law of the said corporation, ot 
to any party by reason of any other Act of the said 
council, for which they are bound to make compensation, 
and with regard to the amount of compensation, for 
which damage the party sustaining the same, and the 
said corporation shall not agree, and the amount of such 
compensation shall be paid at once by the said corpora 
Uon to the party having a right to the same without fur- 
ther formality ; and any person wbe shall erect any 
building whatever upon or contiguous to any established 
or contemplated street, public place or square in the said 
citv, without having previously obtained from the city 
surveyor the level of such street, public place or square, 
shall forfeit his or her claim for damages or compensa- 
tion, by reason of any injury caused to the i*r perry 
when suoh level shall be settled and determined by thi 
■aid council through the road committee. 
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29. Succession.--The action of an heir-at-law 
for letters of administration of a succession can 
be granted only in the district where the suc- 
cession opened. McOn-kill Exp., S. G. 1879. 

30. Women. -A wife sued as a widow may, 
without authorization, plead theexistence of her 
husband, and the plaintiff will be obliged to call 
him in. Smith v. Chretien, 2 L. N. 39, & 23 
Li. is. J. 8, C C. 1878. 

31 . When a woman is sued as a widow, and 
she establishes that before the institution of the 
action she was re- married, the action should be 
dismissed, and a special answer alleging that 
when the debt was contracted the defeiidant was 
a widow, and that she is separated as to pro- 
perty from her second husband, should also be 
dismissed on demurrer. Dyne* v. Falardeau, 
6 Q. L. R. 348, C. C. 1880. 

II. All Parties interested must be joined 

IN. 

32. Plaintiff sued defendant to compel him to 
accept the transfer of a piece of land. Defend- 
ant pleaded that the purchase was dependent 
upon him (the plaintiff ) furnishing him all the 
documents necessary to prove his title; that 
plain tiffhad not furnished such documents, and, 
in fact, plaintiff was only proprietor of one-half, 
the other half, which be Ion gel to his wife, was 
bequeathed by her to her children. The facts 
being established as pleaded, the action wasdis- 
xni^ed. Thompson v . Foster, 2 L. N. 343, 8. C . 
1879. 

33. But where a sale was attacked by the 
contestation of an opposition, in which it was set 
up as made in fraud of the creditors of the ven- 
dor, among whom was the contestant, it was 
pointed out that all the parties to the deed thus 
attacked need not be joined, as they were jointly 
and several lv responsible as for a quasi de'lit. 
Kane v. Racine, 3 L. N. 66, & 24 L. C. J. 216, 
Q. B. 1880. 

34. And where all the parties who should be 
joined have not been, it is the duty of the court 
to order them to be called in and not to dismiss 
the action, lb. 

III. Assumpsit, see By Partnership. 

35. Appellant sold lumber to one P, who 
used it in building two houses on the property 
of respondent. Respondent paid appellant for 
the lumber used in the construction of one of 
the houses, but refused to pay tor that, used in 
the construction of the other on the ground that 
he had never authorized P to purchase lumber tor 
the second house — P having built it for his own 
beue6t. Appellant brought action in assumpsit 
for the full amount of the lumber used by r — 
Held, that the action in assumpsit in such case 
was wrongly brought, and judgment dismissing 
confirmed Ruder & Yaughan, 3 L. N. 91, & 
1Q.B.R. 19, Q. B. 1880. 

36. A person who had been secretary-treas- 
urer of Common School Commit doners for a 
number of years, and who had cairiel on busi- 
ness at the same time, failed, and his book debts 
were sold by the assignee, who sold to plaintiff 
the claim of the insolvent against tie school com- 
missioners. The plaintiff brougl.t action in 
assumpsit for $452.40, which appared to him 
to be due, without seeking an account or filing 
one — Held, that the action must be dismissed 



in default of an account of the administration of 
the late secretary-treasurer, shewing the details 
and balance due. Dorais v. School Commit- 
sioners of Warwick, 9 R. L. 161, Q. B. 1877. 
IV. By. 

37. Father of Minor. — Action by father for 
wages due to his son by the defendant. There 
was no allegation that* he had been appointed 
tutor to his son, nor that it was the father who 
had placed him in the service of the defendant. 
The grounds of the action were that by special 
agreement the defendant had acknowledged to 
owe the debt to the plaintiff. Action dismissed 
on demurrer. Renaud v. Dussault, 6 Q. L. K. 
259, C. C. 1880. 

38. Partnership after Change of Partners. — 
B & O carried on business at Sherbrooke under 
the firm of B, O <fe Co., and respondent was car- 
rying on mining operations at the mines in 
Ascot. B <fe O opened a shop there in order to 
supply the workmen at the mines. The busi- 
ness went on for a long time, and they supplied 
a large quantity of goods to respondent. O died 
on the 20th December, 1871, and the business 
was then continued under the same name by B 
and the wife of the deceased, O, who acted as well 
in her own name as having been commune en 
biens with her deceased husband, as in 
her quality of tutrix to her minor chil- 
dren. They continued to supply respondent 
with goods. The action was now brought by 
the new firm. Most of the items charged in the 
account were for goodn supplied by the old firm. 
The plaintiffs amended their declaration so as 
to matte it apply to both firms, but there was an 
omission to state that the widow represented her 
late husband as having been commune en biens 
and as tutrix to the minors. The action re- 
solved itself into a mere action of assumpsit for 
goods sold and delivered, and for moneys ad- 
vanced. The court below dismissed the action 
upon two grounds: First. That the old firm was 
dissolved by the death of O, and it was not 
shewn that the present plaintiffs legally repre- 
sented the late firm. Second. Because the 
drafts referred to in the account were not pro- 
duced. In appeal — Held, that these two grounds 
were very proper, but there was a third stronger 
still. Tne action, instead of being brought in 
assumpsit merely, should have shewn that these 
partnership accounts had been settled in some 
way, so as to give the plaintiffs a right to sue. 
Judgment dismissing the action confirmed. 
Brooks & Adams, Q.'B. 1877. 

39. Purchaser of House to Eject the Lessee. — 
Plaintiff purchased a house of which the de- 
fendant had a lease, and in the deed of purchase 
recognized the lease and undertook to be subject 
to it. Afterwards he took petitory action to gain 
possession, alleging that the lease had expired 
— Held, that the petitory action was wrongly 
brought; that having recognized the lease his 
proper course was an action in ejectment, as 
between lessor and lessee; and that, moreover, 
there being no term fixed by the lease, the de- 
fendant was entitled to three months' notice. 
Boudreau & Dorais, 10 R. L. 458, Q. B. 1880. 

40. — Representatives of a person deceased.— 
In an action by the father of a person killed on 
the Grand Trunk Railway as representing him- 
self, the mother, two brothers and a minor sister 
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of the deceased — Held, that the consort and as- I 
cendant and descendant relatives could alone 
have the right to claim damages for death occa- 
sioned by a quasi offence, and that, therefore, in 
so far aa the brothers and sister were concerned, 
the action was unfounded, and must be dis- 
missed. Ruczt v. Grand Trunk Railway, 4 
Q. L. R. 181, 8. G. 1878; and Thompson & 
Strange, 5 Q. L. R. 205, S. C. 1879. 

41. Seguestre- — To an action by a sequestre 
to set aside a pretended donation of the property 
sequestrated, the defendant pleaded first by an 
exception to the form, which was dismissed, 
and afterwards to the merits, denying the 
right of a sequestre to bring such action — 
Held* that he had such right as the action 
was one of administration merely, and that 
there was a wide distinction between an 'action 
to annul an instrument valid primd facie and 
one to have it declared that it is null already 
and of no effect. Laframboise v. D* Amour, 
S. C. 1876. 

42. Surety. — An endorser of a note may 
bring action as surety against the maker in order 
to secure himself, though the note be not in his 
possession. Desbarats v. Hamilton, 2 L. N. 
279, 3. C. 1879. 

VI. Criminal Conviction a Bar to. 

43. Where a carter had been arrested for loi- 
tering, and was tried before the Recorder of 
Montreal and convicted — Held, that though the 
conviction may have been wrong and unjust, 
that, nevertheless, it was a complete bar to an 
action of damages for want of reasonable and 
probable cause for the arrest. Rinahan v. 
Gerihen, 8. G. 1879. 

44. And in an action of damages for assault, 
to which the defendant pleaded that he had 
been already fined in the Recorder's Court — 
Held, that a conviction in such case may be 
pleaded in bar of any other proceedings, either 
civil or criminal, for the same cause. Calla- 
han & Vincent, 3 L. N. 154, S. C. R. 1880- 

45. But in another case — Held, that it must be 
pleaded in order to avail. Simard & Marsan, 
2 L. N. 333, 8. C. 1880. 

VII. Cumulation of. 

46. Plaintiff alleged that defendant's cattle 
came on his property and caused damages, and 
concluded for damages and a fine. Defendant 
pleaded cumulation of actions — Held, that 
an action of damages, which is purely a 
civil remedy, is incompatible with an action 
for a fine, and that the two could not be joined, 

* If the Justice upon the hearing of any caw of as 
saalt or battery upon the merits, where the oomplalut 
was p ie f erie d by or on behalf of the party aggrieved, un- 
der the last preceding section, deem* the offence not t > 
be proved, or finds the assault and battery to have been 
Justified, or so trifling as not to merit any punishment 
and accordingly dismisses the complaint, he shall forth- 
with make oat « certificate under his baud stating the 
of such dismissal, and shall deliver snoh certificate 



to the party against whom the complaint was preferred. 
C **-& Vic. cap. 20, sec. 44. 

If any person against whom such oomplaint, as In either 
of the last two preceding sections mentioned, has been 
preferred by or on behalf ot the party aggrieved, has ob- 
tained soon certificate, or, having heen convicted, haspald 
the whole amonnt adjudged to be paid, or has suffered 
the Imprisonment, or imprisonment with hard labour 
awarded, in every tuck case he shall be relented from all 
farther vroceedi'Uft, civil or criminal, for the tame 



except when expressly authorized by statute; 
but that, in the instance in question, they 
were perfectly justified by C. S. L. C. cap. 26, 
which had not been repealed by the Municipal 
Code, under which the action was brought. 
Daoust v. Proulx, 7 R. L. 317, Mag. Ct. 1875. 

47. But in another case in which the plaintiff 
asked for damages, and a fine uuder Art. 381 of 
the Municipal Code* for a nuisance on a public 
road caused by wood which the defendant had 

K laced there ; the cumulation was held not to 
e authorized, and the demand for damages 
rejected. Labelle & Gratton, 7 R. L. 325, 
Mag. Ct. 1874. 

48. An action en declaration de Paternity and 
for maintenance for the child may be joined with 
an action of damages for the mother resulting 
from the seduction. Kingnborough & Powna, 
4Q. L. R. 11, Q. B.1878. 

49. The appellant sued the respondent on a 
lease, and joined with the action a count for 
goods sold. The defendant pleaded by exception 
ailatoire that the action was founded upon 
incompatible grounds and that the plaintiff 
should be held to make option between the dif- 
ferent demands*— Held, that Artie lei 5 1 of the 
Code of Procedure had added nothing to the old 
law ; it did not pretend to alter it in any way. 
It laid down the rule that several causes of ac- 
tion may be joined in the same suit, provided 
they are not incompatible or contradictory, 
that they seek condemnations of a like nature, 
that their joinder is not prohibited by some ex- 
press provision, and that they are susceptible of 
the same mode of trial. The joinder in this 
case was not open to any form of objection. 
The demands were clearly susceptible of the 
same mode of trial, and there was no incompa- 
tibility. Judgment reversed. Mullin & Gray 
Creek Dairy Co., Q. B. 1876. 

IX. En Bornage. 

50. An interlocutory judgment in an action 
en homage ordering a homage should indicate 
where the boundaries are to be placed, and if it 
does not do so, and there is no antecedent re- 
port, establishing the position of the boundaries, 
the arpenteur can only proceed to place the 
boundaries with the consent of the parties, and 
on observing all the formalities required by law. 
Brown & Perkins, 10 R. L. 427, Q. B. 1880. 

51. An action en bornage, alleging that the 
property of the defendant adjoins that of the 
plaintiff on a certain side, is maintainable, 
though it be proved that his property adjoins on 
another side. Bouffard & Nadeau, 8 R. L. 321, 
Q. B. 1876. 

•Tout in*p«oteur de volrie qni refuse ou negllae sans 
motif raisoonable de remplir quelque devoir qui lui est 
impose par les dispositions de oe Code ou des reglements 
mu icip*ux ou qui est requis de lui en vertu de ccs dis- 
positions ou d'ooeir des ordres de consell local ou du 
oonseil du compte relativeroent a des travaux qui sont sur 
sa surveillance enoourt outre les dommsges ocos>ioi)es 
pour ohaque nerflgenoe ou refus une amende de pas 
moins d'une ni de plus de douse piastres sauf les cas 
autrement regies. 



1 8everal causes of action may be joined in the same suit, 
provided they are not incompatible or contradictory ; 
that they seek condemnations of alike nature; that their 
joinder is not prohibited by some express provision, and 
they are susceptible of the same mode ol trial. A credi- 
tor cannot divide his debt for the purpose of suing 
the several portions of it by different actions. 
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62. And if the defendant pleads defense en fait 
be will be condemned in the costs. lb. 

53. And the purveyor in his report is not 
obliged to state that the parties have signed or 
have been requested to sign. lb, 

54. In an action en bornage a surveyor must 
first be appointed to visit the properties and 
make a report, pointing out the separation lines 
between the parties ; and an interlocutory judg- 
ment which pretends to order the fixing of 
boundaries between the parties without occa- 
sion being had to be heard on the report of the 
surveyor is irregular and will be set aside.* 
Brown & Perkins, 6 Q. L. R. 143, Q. B. 1880. 

55. The proceedings of a surveyor in obe- 
dience to such an interlocutory order cannot be 
validated without subsequent homologation of 
the report. lb. 

56. And when the case has been reported to a 
surveyor before enquete, and with power to the 
surveyor to hear witnesses, it is not competent 
to the parties, without the special permission of 
the court, to adduce evidence before the court of 
the same facts as those concerning which the 
surveyor himself heard witnesses. Plante v. 
Legendre, 6 Q. L. R. 201, S. G. 1880. 

57. And where a person brings an action en 
bornage, without previous demand, and joins 
with it a claim for damages, of which no proof 
is made, he will be condemned to pay the costs 
of suit. Rochon v. CoU, 21 L. C. J. 273, 8. C. 
1877. 

X. En Complaints. 

58. The adjudieaiaire of an immoveable sold 
by licitation, who takes possession of the immo- 
veable, cannot be sued en complainte by the pos- 
sessor of the property, especially if he has been 
a partv to the action. Htis v.* Joseph, 7R.L 
90, S/C. 1875, & 9 It. L. 56, Q. B. 1879. 

XI. Ex Declaration de Paternite. 

69. Action by plaintiff, a minor, assisted by 
his tutor in declaration of his paternity. Plain- 
tiff was the illegitimate child of one Martha 
Dawson, by whom he was born in January, 
1865, according to her story ; but. according to a 
Doctor Lawrence, in January, 1874. In order 
to corroborate the statement of the mother, a 
prefrnled certificate of baptism was produced, 
which stated that the child was baptized in 
May, 1875, by a Rev. M. Wood rich, but did not 
state of what church, parish or congregation, 
nor as to the register in which it was entered, 

'If the parties do not agree the court names a sworn 
■urvpyor. whom it charges with making a plan of the 
locality, shewing the respective pretensions of the par- 
ties, and with making such other operations as it may 
deem necessary. 942 C. C. P. 

The surveyor thus named Is bound under his oath of 
office to proceed in the same manner as experts. 948 
C. C P. 

If the parties desire ft, more than one surveyor may be 
appointed. 944 C. C. P. 

The fixing of bounds, the verifying of ancient boun- 
daries, or rectifying of division lines Is ordered in con- 
formity with the rights and titles of the parties, and is 
done by the person named by the court, who proceeds 
in accordance with the judgment, and, it' necessary, plaoes 
boundary marks in presence cf witnesses. In accordance 
with the provisions contained in chap. 77 of the C. S. C, 
and must draw up a statement of his operations, and re- 
turn the original of saoh statement into court 946 
C. C. P. 



nor whether any was kept by the minister, nor as 
to his official character. The paper was not 
signed by the minister, but by one Chapman. 
Such was not an ex trait de bapthne according 
to Art. 45 of the Civil Code.* Action dismissed 
sauf d se pourvoir ei sans /reus. Osgood & 
Goodenough, 7 R. L. 719, 8. C. 1877. 

60. An action in declaration of paternity and 
for maintenance for the child may be joined 
with an action of damages tor the mother re- 
sulting from the seduction. Kingsborough & 
Povmd, 4 Q. L. R. 11, Q. B. 1878. And 
held, also, that such action may be brought by 
the mother in her own name. lb. 

XII. En Destitution de Curatelle. 

61 . To an action to set aside the appointment 
of a curator to an interdict on the ground that 
he lived in Ontario, and that plaintiff was de- 
pendent on her father and unable to compel the 
defendant to contribute thereto, defendant 
pleaded that he was known to be living in 
Ontario at the time of his appointment, and 
moreover plaintiff had since married and was 
not now dependent on her father for support. 
The plea was dismissed on demurrer. Legge v. 
Legge & Simpson, 3 L. N. 160, <fe 24 L. C. J. 
83, S. C. 1880. 

'XIII. En Gabantie. 

62. An action en garantie will not lie against 
ihe members of the executive by a purchaser 
of lands under an order in council to guarantee 
and indemnify him against an action brought 
by the Attorney General for and on behalf of 
Her Majesty to set aside the deed of sale on the 
ground inter alia, that the sale itself was ultra 
vires, and that the deed was executed without 
lawful authority. Attorney General v. Middle- 
miss & Archambault ei aL, 21 L. C. J. 319, S. 
C. 1877. 

XIV. En Reddition de Compte, see AC- 
COUNT. 

63. Action was brought by appellants en 
reddition de compte of the respondent's 
administration of Mrs. H.'s estate. The re- 
spondent produced an account, and notified 
the appellants to file any contestation which 
they might have to make to the account 
prod ucea with in a delay stated. No contesta- 
tion was made, and appellants were foreclosed 
from contesting — Held, that the foreclosure 
must be maintained. Hart & Hart, 3 L.N. 24, 
& 24 L. C. J. 161, Q. B. 1879 ; 527 & 530 
C. C. P. 



• Acts of Civil 8tatns are inscribed in two registers of 
the same tenor kept for each Roman Catholic parish 
church, each Protestant church or congregation or other 
religious comma nity entitled by law to keep such 
registers, eaoh of whloh is authentic and has in law equal 
authority. 42 C. C. 

The duplicate register so kept must, at the instanoe of 
the party keeping it, be presented to one of the judges of 
the Sujierior Court, or to the prothonotary of the dis- 
trict, or t > the clerk of the Circuit Court instead of the 
prothonotary in the case specified in the Statute 25 Vic. 
cap. 16, to be by such judge, prothonotary or clerk 
numbered or initialed In the manner prescribed by the 
Code of Civil Procedure. 46 C. C. & see Note to Art 
46, page vi. C. C. 
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64. Proceedings between partners en rtddi- 
Hon de compte of the partnership. Bourgoin & 
Flante, 9 R. L. 461, Q. B. 1876. 

65. The apoellant brought suit against the 
respondent, alleging a purchase by them jointly 
of certain promissory notes and securities which 
the respondent collected for their common pro- 
fit, the appellant's share acknowledged by the 
respondent being $713.75. The appellant added 
the common assumpsit count*, and prayed for 
an account in the usual form with vouchers, 
and that in default the respondent should be 
condemned to pay the said sum of $7 13. 75— Held, 
on demurrer, that the demand for an account 
was not warranted by the allegations of the 
plaintiff's declaration, and was not the proper 
remedy for the cause of complaint therein 
Btated. Midland & Vizina, 6 Q. L. R. 353, 
Q. B. 1880. 

XT. En Reintegbande. 

66. In an action en reintegrande the plaintiff 
alleged a public and peaceable possession of 
more than a year and a day d Hire deproprie- 
taire, and generally a possession of upwards of 
twenty years prior to the 1st May, 187 6 ,but in 
his answer to the defendant's plea that his pos- 
session up to 1856 was for his son, and from 
1856 was as usufructuary only, and no interver- 
eion was proved — Held, that the action was 

roper ly a is missed. Rhieard v. Lhicoine, 24 
.C.J. 47,8. C. R. 1879. 

XVI. Ex Remebb. 
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67. Action en remere* under a deed of sale. 
The court at Sorel dismissed the action on the 
ground that the plaintiff had not tendered the 
price, and besides that the action had been 
instituted too late, being returned after the ex- 
piration of the delay fixed for the exercise of the 
privilege of remert. Judgment confirmed. 

XVn. En Repetition, see PRESCRIPTION. 

68. Plaintiff having brought an action in the 
Superior Court, which was dismissed, wished to 
appeal, but in order to avoid giving security for 
costs paid the taxed costs of the opposite party 
to the attorney who had obtained distraction, 
but under reserve of their rights in case the 
judgment should be reversed. The judgment 
was reversed, and the plaintiff then sued the 
attorney to whom he had paid to get his money 
back on the ground of having paid in error — 
Held, there was no error, and that the attorneys 
having obtained distraction he had no right to 
recover. HoUon v. Andrews, 3 Q. L. R. 19, 
8. C. 1876. 

69. The husband of the plaintiff in order to 
raise money mortgaged her property without 
her knowledge or consent. Having thereby 
rendered himself liable to imprisonment, his 
wife in order to secure his liberty became bail 
for him, and the bail being in time forfeit, sold a 
portion of the property and with the proceeds 
paid off the amount. This transaction being as 
invalid as the first, the wife sometime afterwards 
brought action to recover the money with 
interest. In the court of first instance, she 



obtained judgment according to her demand, but 
in revision, the defendant being held to have 
been in good faith, interest was only allowed 
from date of service of process, and this judg- 
ment was confirmed unanimously in appeal* 
Buckley v. Brunelle et vir., 21 L. C. J. 133, Q. B. 
1873; 1051 &1301C. C. 

70. Respondent purchased from appellant his 
rights and pretentions in a certain lot of land in 
Westchester, which he had -occupied for several 
years, and which belonged to one C in Upper 
Canada. He paid $50 cash, and gave two 
notes for the balance. After he had been in 
possession a year, C, the proprietor, turned up to 
sell the property he owned there. Appellant, 
who occupied the lots adjoining, entered into a 
lease with the proprietor, and respondent's lot 
with his consent was included in the lease, and 
he continued in possession without trouble or 
fear of trouble. He afterwards brought action 
to recover his money from appellant, on the 
ground that the latter had guaranteed his 
possession. In appeal, reversing judgment of 
Court of Review, action dismissed. Dubois v. 
Oroteau, 8 R. L. 245, Q. B. 1876. 

71. Taxes paid under an existing by-law of a 
Corporation cannot be recovered until the by- 
law has been set aside. Calmel v. City of Mon- 
treal, 1 L. N. 64, 8. C. 1877. 

72. Where action is brought to recover taxes 
paid under an illegal assessment roll, if the 
assessment roll is admitted by the plea it is not 
necessary for the plaintiff to produce it in court. 
BayUs v. The City of Montreal, 2 L. N. 340, & 
23 L. C. J. 301, Q. B. 1879. 

73. Where a person borrowed $50, and the 
lender got him to sign a note for $58, supposing 
it to be for $50, not having read it, and nothing 
having been said about the $8 — Held, that 
having paid the amount of the note to a third 
holder, he was entitled to an action en repeti- 
tion of the eight dollars against the lender. 
Lemire k OeUnas, 10 R. L. 20, C. C. 1879. 

XVIII. En Resolution de Vente. 

74. Under the Coutume de Paris the trans- 
ferree pure and simple of a jprix de vente may 
exercise the action en resolution de vente for 
default of payment either total or partial. The 
action may also be brought for defaut de pres- 
tation of a constituted rent, price of an im- 
moveable, even by the seller who has sued for 
the payment of the price. St. Cyr v. Millette, 3 
Q. L. R. 369, S. C. R. 1877. 

XIX. En Separation de Biens. 

76. There is no community of property 
between persons married in a foreign country 
and who afterwards come to Quebec to live, 
unless there is proof that they married with the 
intention of coming there to live, and therefore 
an action of separation of property in such case 
will not lie. Wiggins v. Morgan, 9 R. L. 546, 
S. 0. 1879 ; & Dal'ton & King, 9 R. L. 548, S. C. 
1879. 



* If the penon reoeivinjr be in good faith he It not 
obliged to restore the profit* of the thing received. 1047 
CJ • C. 
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XX. En Separation db Corps. 

76. Ad action in separation from bed and 
board may be settled by a reconciliation, and 
where such had taken place, and the attorneys 
continued for their costs — Held, that the plain- 
tiff had a right to disavow them. Gerard & Le- 
mire & St. Pierre, 2 L. N. 255, 8. C. R. 1879. 

XXI. For Fees for Measuring Timber. 

77. A suit for fees for the measuring of 
timber by licensed cullers, acting under the 
supervisor of cullers at Quebec, pursuant to 
C. 3. G. cap. 46, is properly brought in the name 
of the Grown. Laflamme v. Prendergast, 4 
Q. L. B. 285, 8. C. 1878. 

XXII. For Liquor. 

78. There is no action for the price of intoxi- 
cating liquor sold by tavernkeepers to be drunk 

/ on the premises to other than travellers, even 
when the debtor has acknowledged the debt, 
the nature of which is not changed by the 
acknowledgment. Bergeron v. Fleury, 7 R. L. 
183, C. C. 1874. 

XXIII. Form of. 

79. Respondent by a verbal agreement under- 
took to repair a house for the appellant, and he 
made several repairs to another building. He 
sued the appellant on a simple accountT The 
plea was that the repairs to the first house were 
made under a verbal contract, and that the 

glaintiff should have set out this contract, 
ut the plaintiff asked just what the defendant 
acknowledged to «owe, except that he said the 
repairs were not all done as they ought to have 
been. The court below reduced the account 
some $13. It would be too technical to reverse 
the judgment upon the ground that the plaintiff 
ought to have alleged the contract in his action. 
Judgment confirmed. Springle & Genereux. 
Q.B. 1876. 

XXTV. For Rent, see LES80R AND 
.LESSEE. 

80. An action for so much rent due and to 
become due under a lease, where the lessee has 
abandoned the premises, and left nothing to 
secure the rent, is good without mention of 
damages. Theroux v. Blanchard, 2 L. N. 331, 
8. C. R. 1879. 

XXVI. For Taxes, see TAXES. 

81. A lessor has no right to an action for 
taxes due under the lease until he has himself 
paid to the Corporation. MctilU & Bichler, 2 
L. N. 414, 8. C. 1879. 

XXVII. For Wages, set MASTER AND 
SERVANT. 

82. In action by a discharged servant for 
wages, the amount claimed can only be the 
amount of wages accrued and not that to be- 
come due. Beauchemin k Simon. 1 L. N. 40, 
Q. B. 1877. 



X2JVIII. Hypothecary, see HYPOTHEC. 

83. In a hypothecary action the plaintiff may 
pray that the defendant be condemned to pay 
unless he prefers to abandon, although Art. 2061 
of the Civil Code says that the hypothecary 
action is to have the defendant condemned to 
abandon unless he prefers to pay. Leckur & 
Filion, 7 R. L. 428, C. C. 1876. 

84. And where the plaintiff had been a party 
to an exchange of properties between the donee 
of the plaintiff and the defendant, and had 
declared that he accepted the defendant as his 
personal debtor, as if the donation had been 
made to him, and in consequence that he dis- 
charged the donee personally without novation 
or derogation — Held, that the plaintiff had not 
thereby deprived himself of his hypothecary 
recourse against the defendant, id. 

85. One "C" granted a hypothec to the 
plaintiff and also undertook to keep certain 
property insured by way of col lateral security. 
Plaintiff sued defendant, a third holder, under 
said hypothec for a balance due, and in compu- 
ting the balance included four items of six 
dollars each for premiums paid for said insur- 
ance, and six dollars and fifty cents cost of deed 
and registration— Held, that there was no 
hypothec for such amounts, and therefore no 
action against defendant, who was a mere holder 
and never undertook to pay them. Michon & 
Moreney, 6 Q. L. R. 238, 8. G. 1877. 

86. A third party in whose favor charges are 
made in a deed of donation of real estate may 
bring hypothecary action against the detenteur 
of the immoveable, although there be no stipu- 
lation to that effect in the deed. Dufreane & 
Dubord, 1 L. N. 43, Q. B. 1877. 

87. An action in declaration of a hypothec for 
a sum of $36 cannot be brought in the Circuit 
Court. Moss6 & CoU, 3 Q. L. R. 322, C. C. 
1877. 

88. The ordinary hypothecary action cannot 
be exercised against an assignee who is in posses- 
sion of immoveable property of an estate in his 
quality as such. Dawes & Fulton, 1 L, N. 
243, 8. C. 1878. 

89. Bight to in hands of immediate debtor. — 
The plaintiff having taken a mortgage from his 
debtor in security of his debt afterwards brought 
hypothecary action to recover the amount. 
Defendant pleaded that the hypothecary action 
could only be brought against a iters detenteur, 
and not against the original personal debtor. 
Simultaneously with the filing of the plea plain- 
tiff filed a desistement of the hypothecary conclu- 
sions, and adhered merely to the demand for a 
personal condemnation— Held, that under the 
terms of Art. 2058 of the Civil Code the plaintiff 
had a perfect right to the hypothecary conclu- 
sions; but that, having given the defendant the 
option of paying the amount or abandoning the 

Eroperty, he could not withdraw that option as 
e had done, and thereby deprive the defendant 
of his choice. Lebrun v.Bedard, 21 L. C.J. 157, 
S. C. 1877. 

90. A hypothecary creditor, whatever the 
amount of his claim, may take an hypothecary 
action against his debtor, holder of the immove- 
able hypothecated, although he has already a 
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judgment gainst the said debtor person ally for 
the same claim. Dorval k Boucher, 6 Q. L. R. 
197, S. C. 1879. 

XXX. Ik Ejbotmint. 

91. Defendant was employed as a school- 
teacher by plaintiffs, with the privilege of 
occupying the school- house as her residence. 
Her engagement having been declared at an end 
by a resolution of the plaintiffs, she persisted, 
against their will, in occupying the school-house 
—Held, that an action to eject her under Art. 887 
of the Code of Procedure* would have to be dis- 
missed fur want of jurisdiction, there being no 
lease and no occupation with the consent of the 
proprietors of the premises. School Commis- 
sioners of St Davia v. Devarennes, 4 Q. L. R. 
206, C. C. 1878. 

92. But an action in ejectment may ba 
brought by a sub-tenant against his immediate 
lessor under a lease, to obtain possession of the 
premises. Jaeger v. Sauce* , 1L. N. 139, S. C. 
1878. 

XXXI. Ihtibest nr, see Right of. 

93. The appellant was collocated on the pro- 
ceeds of the estate of one Lemieux, insolvent, 
for the amount of a mortgage. The respondent 
contested the collocation, on the ground that 
the mortgage was given in fraud of the rights 
of the creditors of the mortgagor, who was 
insolvent at the time the mortgage was given— 
Held, overruling the decision of the Court 
beluw, that as the contestants were not (shown 
to have been creditors of the mortgagor at the 
time the mortgage was given that they were 
without right and interest to contest on that 

S>und, ana the collocation was maintained.! 
tfresne k Mechanics' Bank, 3 L. N. 26, 
Q. B. 1879. 

94. The appellant brought opposition in his 
quality of tutor to his minor son, to the seizure 
of an immoveable in his possession on the 
ground, inter alia, that the immoveable in ques- 
tion formed part of the community between 
himself and his wife deceased— Held, that he 
was without interest to oppose the seizure. 
Le/ebvre v. Turgeon, 3 L. N. 20, Q. B. 1880. 

95. And where one S. transferred his interest 
under a certain lease and in certain furniture to 
appellants, •* acting as trustees for and on behalf 
" of divers persons and firms, creditors of the 
" said S., under a certain paper-writing or 
" memorandum of agreement made and entered 
" into by and between the said S. and his credi- 
" tors and hereunto annexed "—Held in an 
action by appellants,in their quality of" trustees 
dulv named of the creditors of S.," that they 
had no right or standing to appear as such 

* Actions to annul or rescind a lease or to recover 
datatfes resulting from the oontravention of any of the 
stipulations of the lease, or the nonfulfilment of any of 
th* o bligations which toe law attaches to it, or arising 
front the relations of lessor and l ore , Are Instituted either 
in the Superior Court or in the Circuit Court, according 
to the ralne or the amount of the rent or the amount of 
aamaies alleged. 

• 

tHo person can bring a suit at law unless he has an 
mtsjsjf therein. 18C. C. P. 



before a Court of Justice.* Browne k Pinsonr 
neault, 3S. G. Rep. 102, Su. Ct. 1879. 

96. Action to recover the value of a cargo of 
peas lost on the scow Marie Joseph, in conse- 
quence of a collision with a steamboat belong- 
ing to defendants in Lachine Canal. Plea that 
plaintiff had been paid the value of the peas by 
the insurers, for whom plaintiffs were a mere 
prile nom and had no interest— Held, confirming 
the judgment of the Court below, that, notwith- 
standing the payment by the insurers, the 
latter had no right to sue until notice of the 
transfer and subrogation, and the action was 
properly brought. Richelieu k Ontario Navi- 
gation Co. k Lafreniere, 2 L. N. 204, Q. B. 
1879. 

XXXII. Nature of. 

97. The plaintiff, a judgment creditor of one 
of the defendants, brought action in the district 
of Montreal to set aside a deed of sale of real 
estate situated in the district of Iberville, from 
the judgment debtor to the other defendant— 
Held, on declinatory exception, that such action 
was a purely personal one, and did not require to 
be brought where the real estate was situated.f 
Scriver v. Stapleton, 2 L. N. 190, S. C 1879. 

98. An action by which the plaintiff alleges 
that defendant collusively made and registered 
a mortgage before the mortgage given to plain- 
tiff, ana asks that the order of registration be 
changed, or defendant be condemned to pay the 
indebtedness, is a mixed action. Faucher k 
Painchaud, 3 L. N. 316, S. C. 1880. 

99. Action in ejectment under the Lessor and 
Lessee Act. Plaintiff had leased to defendant 
premises at Calumet, in the district of Terre- 
bonne. The lease contained a promise of sale. 
Plea, declinatory exception, on the grounds: 
1st, that she was in posses8 : on under a promise 
of sale, and could not be impleaded in the Lessor 
Court. 2nd, that her right was a real right and 
she could only be impleaded where the property 
was. Exception dismissed on both grounds. 
Menzies v. Bell, 3 L. N. 159, S. C. 1880. 

> XXXIV. Or Damages, see DAMAGES. 

100. For Death of Relative.— Action by rela- 
tives for death caused by carelessness of appel- 
lant. The action was brought by parents of 
deceased and by his brother and sister. The 
appellant demurred on the ground that no such 
action would lie. The demurrer was main- 
tained as to the collateral relatives and dis- 
missed as to the others. The defendant moved 
for leave to appeal, on the ground that if the 
action was bad as to one plaintiff it was bad as 
to all — Held, that as the action was allowed to 
certain relations by special statute, only one 



•No person oan use the name of another to plead, 
exoept the Crown through its recognized offloers. Tutors, 
ourators and others representing persons who have not 
the free exercise of their rights, plead in their own name 
In their respective Qualities. Corporations plead in their 
corporate name. 19 C. C. P. 



t In every real or mixed aotion, the defendant may he 
summoned before the court of his domicile or before that 
of the place where the object in dispute is situated. 87 
C. C. P. 
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action could be instituted, and it was the duty 
of the court in awarding damages to distribute 
the share coming to each perron. Leave to 
appeal refused. Grand Trunk Railway Co. & 
Ruel, 1 L. N. 129, Q. B. 1878. 

XXXV. On Bets. 

101. Action to recover $100 amount of a bet 
on a batteau race. One G, the master of a 
batteau, having inserted a challenge in the 
Morning Chronicle to run his batteau against 
any other batteau for $100 a side, the defendant 
accepted the challenge through the same paper. 
Among other conditions the race was to be run 
by the batteau x in working order, which the 
evidence showed to mean in the condition in 
which up to that time the batteaux were em- 
ployed to work. A previous race between the 
same batteaux had been run shortly before for 
a bet between the same parties, and the money, 
$100 a side, was deposited in the hands of the 
Company defendant. Shortly before the race, 
but after the bet, the sail of G.'s batteau was 
enlarged, and the condition in which it had 
been used to work with changed in this parti- 
cular — Held, that batteau races do not come 
within the exception of the law,* and that no 
action would lie for the recovery of a bet made 
on such a race ; that in fact there was no bet 
between the plaintiff and defendant, and that 
the action, whether brought in the name of 
plaintiff or of G, should mil for unfairness in 
enlarging the sail of the plaintiff's batteau. 
Wagner v. L'Hastie, 3 Q. L. R. 373, 8. C. 
1877. 

102. In a case in the Circuit Court action 
was brought on a cheque for $25 given for a 
wager on the result of an election of a member 

for the House of Commons, but which the loser 
had countermanded, on the ground that the 
winner knew the result of the election (which 
was already over) when the wager was made. 
The winner denied this, but transferred the 
cheque to the plaintiff who brought action. At 
the trial it was shown that the Dank to whom 
it had been transferred had paid nothing for it 
and was in fact a tnereprM nom for the winner 
of the bet — Held, that considering the circum- 
stances of the bet the action would be dismissed. 
Banque Ville Marie & Maclean, C. C. 1876. 

XXXVI. On Bills and Notes, see BILLS 
AND NOTES. 

103. An action on a promissory note not filed 
and not in possession of the plaintiff will be dis- 
missed. Hudon & Girouard, 21 L. C. J. 15, 
Q. B. 1875. 

104. After the maturity of a note the holder 
cannot add an endorser simply for the purpose 



* There J* no action for the recovery of money or any 
other thing claimed trader a gaming contract or bet. 
But if the money or thing have been paid by the losing 
party he cannot recover it back unless fraud be proved. 
1927 C. C. 

The denial of the right of action declared in the pre- 
ceding article it tubject to exception in favor of exer- 
cises tor promoting skill in arms and of horse and foot 
races and other lawful games wblch require bodily 
activity and address ; nevertheless, the court may in its 
dis. retion reject the action when the sum demanded 
appears to be exoesslre. 1828 0. C. 



of changing the jurisdiction on it and bringing 
the other parties into a district different from 
that in which they could otherwise have been 
summoned. Wilkes & Marchand, 21 L. C. J. 
118, S. C. 1876. 

105. A defense en fait to an action on a pro- 
missory note if unsupported by affidavit will be 
rejected on motion. Laprise & Methot, 4 
Q. L, R. 328, S. C. 1877. 

106. In an action on a promissory note the 
court may, on motion of the plaintiff, strike out 
subsequent endorsements not recited in the 
declaration. Fisher v. McKnight, 22 L. C. J. 
146, 8. C. 1878. 

107. The bearer of two promissory notes 
against the same maker may sue on them 
separately bv two different actions. LaliberU 
v. Chenard,*G Q. L. R. 12, 8. C. 1879. 

XXX VIL On Foreign Judgment. 

108. Where the plaintiff sued on a foreign 
judgment, and in the declaration added counts 
in assumpsit without filing any statement a 
motion was granted asking that proceedings be 
stayed until a statement of account was filed. 
Holme v. Cassils et al. t 21 L. C. J. 28, S. C. 
1877. 

109. In a suit on a judgment obtained in On- 
tario where it was admitted that the summons in 
the original suit had been served personally upon 
defendant in Quebec — Held, that he was not 
entitled to raise any objection which he might 
have urged to the original suit. Alcock et al. 
v. Howie, 22 L. C. J. 145, & 1 L. N. 78, 
S. C. R. 1878. 

110. The plaintiff obtained judgment against 
defendant in the Common Pleas, Ont., on the 
22nd September, 1877, for $255.25 for debt and 
costs, and on the 17th October of the same year 
he brought action in the district of Ottawa, 
Quebec, on the judgment — Held, that where in 
such cases a defendant is served personally, or 
where he appears even if not so served, he cannot 
be allowed to repeat in the Province in which 
an action is brought to enforce such judgment 
what he might nave pleaded in the first 
instance Bates & Lauzon, 2 L. N. 117, 
8. C. R. 1879. 

XXXVIII. On Obligation Signed by At- 
torney. 

111. Appellant sued respondent for the 
amount of an authentic obligation executed bv 
one of the respondents as attorney of his wife 
the other respondent. The obligation was filed, 
and mentioned the nature of the power of 
attorney, its date and its registration. The de- 
fendants failed to appear anddefault was entered 
against them. The plaintiff then inscribed for 
judgment by default when his action was dis- 
missed by the court suo motu, on the ground 
that the power of attorney was not produced in 
the record and this judgment was sustained in 
appeal. Forneret & LavalUe, 7 R. L. 611, Q. B. 

XXXIX. On Penalty in Contracts. 

112. The parties in the cause having been 
some time in commercial partnership and wUh- 
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ing to wind up, agreed to appoint arbitrators 
and to abide by their decision strictly as by a 
judgment of the Superior Court under a penalty 
of $1,000. The arbitrators were appointed and 
condemned the defendant to restore to the plain- 
tiff certain merchandise and pay him besides a 
balance of $193.50. The first part of the 
award was immediately fulfilled by defen- 
dant, but be refused to pay the money. After 
action for the $193.50 and payment of the 
same and costs by defendant, plaintiff took 
action for the $1,000 penalty.— EM, that 
plaintiff could only claim the penalty in case it 
nad been stipulated for simple delay in the ful- 
filment of the award, which was not the case in 
the instance, nor was there the slightest proof 
or indication that such was the case, and all 
presumption of such a thing was taken away 
by the great disproportion between the amount 
of the penalty ana the amount of the award ; 
and as there were other things remaining to be 
done on both sides under the award the plain- 
tiff had no right to the penalty, and the action 
was properly dismissed.* Lepine & Fiset, 10 
R. L. 153, Q. B. 1879. 

XL. Ok Surety Bond. 

113. To an action on a surety bond in appeal 
one of the defendants pleaded that he was in- 
solvent and the plaintiff ought to have had 
another named in his stead, and also that the 
appellant was insolvent and the assignee to his 
estate ought to have been called in— Held, dis- 
missing both pleas. Fuller v. Farquhar, 2 
L. N. 142, S. C. 1879. 

2 LI. On Unsigned Notarial Transfer. 

114. The action was brought on a transfer, 
and the notarial copy produced was not signed 
by the notary — Held, that this omission was 
fatal. There were also other irregularities. 
Judgment of the Court of Review, which dis- 
mia-ed the action , confirmed. Bicker & Simon, 
Q. B. 1877. 

XLU. Petitory. 

115. On appeal from a judgment of the Court 
of Queen 's Bench for Lower Canada (appeal 
side), compelling the appellant to pay $100 
damages for acts of trespass complained of by 
respondent in building on a mi toy en wall with- 
out notice and without estimate— Held, that 
the action was in the nature of a petitory 
action for the recovery of property, and the 
demolition of works completed may properly 
be demanded in such action. Joyce & Hart, 1 
8.C. Rep. 321, 8u. Ct. 1877. 

116. Petitory action respecting a lot of land 
upon which " valuable buildings had been 
erected. The plaintiff was the owner of an 

* The penalty Is not Incurred until the debtor it in do* 
fcwlt of performing the primary obligation or has done 
the thing which he obliged himself not to do. 1184 
C. C. 

Th« amount of penalty cannot be reduced by the court. 
But if the obligation have been performed in part to 
the benefit of the creditor, and the time fixed for its 
compUto performance be not material, the penalty may 
be reduced unless there is a special agreement to the 
eootxiry. 1U5C.C. 



undivided eighth of the real estate in question, 
and the defendant, who had been in possession 
of the whole of it up to the time of the institu- 
tion of the action, denied the right of the plain- 
tiff to any part of it. The plaintiff thereupon 
brought petitory action. In review the defen- 
dant admitted the right of the plaintiff to an 
eighth, but argued that the rights of the parties 
being undivided petitory action would not lie— 
Held, that as the defendant had denied the 
right of the plaintiff to any part of it, and as her 
rights must be co-extensive with her interest, 
which might not be served by a partition, that 
she was not confined to an action en portage 
but that she could bring action to establish her 
undivided right, as she had done. Armitage v. 
Evans, 4 Q. L. R. 300, S. C. R. 1878.* 

117. Petitory action against a Municipal Cor- 
poration for having illegally opened a road 
through plaintiff's farm, which had the effect of 
dividingnis farm into parts and obstructing the 
communication from one part to the other ; 
that they had pulled down his fences, destroyed 
his crops and caused damage to the extent of 
$600. Defendants pleaded that by a previous 
action of plaintiff against one of their employees 
for the same cause, and which was confirmed in 
appeal, judgment had been rendered pro- 
nouncing the road illegal, and giving plaintiff a 
certain amount for his damages; that defen- 
dants had acquiesced in that judgment, and de- 
sisted from using said road or claiming any 
right or control over the same, and that prior 
to the institution of the action against them 
— Held, that as it was proved that at the time 
of the institution of the action, plaintiff was in 
full and undisputed possession or his property, 
and defendants had abandoned all claim to said 
road, that the petitory conclusion would have 
to be dismissed, and plaintiff would get $76 as a 
balance of indemnity due him. Corporation de 
St. Gabriel West & Holton, 8 R. L. 293, Q. B. 
1877. 

118. A proprietor of an immoveable cannot 
bring a petitory action against his neighbor 
before having placed him en demeure to contest 
his title, and if it is a question of boundaries 
his proper recourse is by an action en bornage. 
Fraser v. Gagnon, 4 Q.L. R. 381, Q. B. 1878. 

XLIII. PlGNORATITIA DlREOTA. 

119. The action pignoratitia direcla does 
not lie when the pledgee is allowed to sell or 
dispose of the thing pledged by the very terms 
of the written instrument of pledge. JDempsey 
v. MacdougaU, 21 L. C. J. 328, S. C. 1877. 

* 

XLV. Possessory, see SALE, Judicial. 

120. Appeal from judgments of the Court of 
Queen's Bench, appeal side, which dismissed six 
actions brought by appellants to have themselves 
declared the true possessors of the land in dis- 
pute, and for an injunction to restrain the defen- 
dants from further trespass and for damages 
for the injury they had already sustained— Held, 



♦ Cannon v. O'Neil, 1 L. O. B. 160 ; Hart v. McNeil, 4 
L. C. J. 8 ; McAdam ▼. Kingsbury, l L. C. J. 287 ; and 
Gauthier v. Gladu, 7 l>. C. J. 99, referred to and com- 
mented on. See I Digest, p. 44. 
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affirming the judgment of the Queen's Bench, 
that the object of a possessory action, within the 
meaning of and governed by seen. 946, 947 and 
948 of the Code of Procedure,* must be definite 
and certain, and, if a piece of land, must be 
capable of being distinguished by known if not 
visible metes and bounds, or by some descrip- 
tion within sec. 52 of the same Gode.t The 
possession to be proved must be une possession 
annuls, and also a possession capable of being the 
foundation of a title by prescription, continuous 
and uninterrupted, peaceable, public, unequivo- 
cal, and d litre de proprietaire. DeGaspe' & 
Bessemer, 4 L. R. 135, P. C. 1878. 

XLVTI. Quanto Minobis. 

121. The respondent, an assignee in insol- 
vency, sold to appellant a certain immoveable in 
the village of Prineeville belonging to an insol- 
vent estate in his hands. The land was des- 
cribed as having eighty feet in front by a hundred 
feet in depth. The purchase money was to be 
paid, according to the conditions of sale, partly 
in cash and partly in six months from the date 
of sale. Appellant took possession of the lot 
and paid all the purchase money within the 
time stipulated. The property was not enclosed 
on one side, and two months after having com- 
pleted his payments, appellant found that his 
neighbor was making a fence on that side. He 
said to him that he was encroaching on his 
property, and his neighbor replied no, he was 
on the line. Appellant then sent for a 
surveyor and had it measured, when he dis- 
covered that it was only 58£ feet front instead 
of 80— Held, that though in a general way a 
person who had purchased and paid for, by 
mistake, more than he got had a right of 
action to recover, it was necessary in such cases 
to show that the purchaser had been actually 
deceived in the property, which had not been 
done, and as it had been described by boundaries 

•The possessor of any Immoveable, or real right. oth$ 
than a farmer on shares, or a holder by tnfferanoe who to 
disturbed in his possession, may bring an action on dis- 
turbance against the person who prevents his enjoyment 
In order to pat an end to and to be maintained in his 
possession. The aotioa lor repossession may be brought 
by any person who has h*d possession of an immove- 
able or real right for a year and a day, against any 
person who has forcibly dispossessed him. 916 C. G. P. 

Possessory actions must be brought within a year from 
the disturbance. 947 C. C. P. 

8aving the provisions of Art 1110, actions on distur- 
bance or for repossession cannot be joined with the 
petitory claim, nor can the latter be brought until the 
action on disturbance or for repossession has been ter- 
minated, and the condemnation has been satisfied and 
executed. Nevertheless, if the party who has obtained 
Judgment is in default with xegard to the taxation of 
the oosts and the liquidatiosbf the damages, the other 
party may bring his petitory action on giving security 
that he will satisfy suob condemnation. 918 G. G. P. 

t If the object of the demand is a thing certain it 
should be described in nuch a manner as clearly to 
establish its identity. If it relates to a oorporeal Immo- 
veable, the nature of such immoveable, the city, town, 
village, parish or township, street, range or concession 
wherein it is situated, and also the lands conterminous 
to it should be mentioned. If it is a body of land 
known under a particular name It is sufficient to give its 
name and its situation. If the immoveable forms part of a 
township, parish, city, town or village, the lots in which 
are numbered, it is sufficient to state its number. If 
the demand relates to rents constituted for the redemp- 
tion of seigniorial rights, or to rights relating to any 
seigniory, they must oe described according to the pro- 
visions of the Act 27 and 28 Vic. cap. 89. 62C. G. P. 



the action must be dismissed. Thomas & 
Murphy, 8 R. L. 231, Q. B. 1877. 

122. Where the plaintiff, by writing, pur- 
chased from the defendant 2265 cords of wood, 
" as now corded at Port Lew is, n for the sum of 
$4520, and by the same writing acknowledged 
receipt of the wood, declared himself satined 
therewith, and discharged the vendor de touts 
garanUe ulterieure f and afterwards having 
measured the wood found it 423 cords short and 
a portion of it rotten —Held, on action for the 
value* of the part not delivered and the part 
which was rotten, that by the terms of the agree- 
ment the sale was en bloc and not by the cord, 
and the plaintiff could not recover. Lalonde & 

DroUt, 1 L. N. 29, Q. B. 1877. 

123. Action on account of a deficiency in 
quantity of certain land purchased by plaintiff. 
The action was dismissed in the court of first 
instance, because it concluded for damages in. 
stead of for a diminution of price.— Held, revers- 
ing this judgment, that the plaintiff had a right 
to conclude for damages or else there would be 
two actions, one for a diminution of the price and 
one for damages for being deprived of a part of 
the advantage of the purchase. Doutney & 
Bruyere, 24 L. C. J. 17, Q. B. 1878. 

124. Under a covenant to sell and convey 
" all the estate, right, title, interest, claim or 
demand" (hat the vendors had in certain lots 
specified, an action of damages cannot be main- 
tained against the vendors for failure to deliver 
the whole of the lots mentioned, where they had 
included by mistake a lot to which the? had no 
claim. Fulton v. McDonnell, 1 L. N. 63l, Q. B. 
1878. 

125. And in another the adjudicataire of a 
property sold at sheriff's sale brought opposi- 
tion afin de conserver to the proceeds ol the 
sale for a deficiency in the contents. The 
plaintiff answered first by demurrer based on 
Art. 708 of the Code of Procedure*, which was 
dismissed on the ground that the adjudicataire 
had recourse against the moneys in such case 
as long as they were not distributed. On the 
merits, however — Held % \ that since the Code of 
Procedure, the adjudication of an immeuble is 
always without garantie of its contents, and 
the adjudicataire cannot by opposition afin de 
conserver, filed against the proceeds of the sale, 
claim the value of a deficiency in the contents. 
Pelletier & Chassi & Castonguay, 3 Q. L. K. 65, 
S. C. 1877. 

XLVIII. Quantum Meruit. 

126. Where a person had worked for several 
years in a general way to advance the interests 
of a railway company, such as canvassing for 
stock and assisting in the election of city coun- 
cillors and others who favored the granting of 
aid to the undertaking — Held, that he was 

•The adjudication is always without any warranty as 
to the contents of the immoveable, but it conveys all 
riurhu which belougto it and which the Judgment debtor 
ml?ht have exercised, and also all active servitudes 
attached to it even though they are not mentioned In 
the minutes of seizure. 

t Following Herrick fc Sixby, 8 L. C. J. 824 : Labadie 
v. Truteau, 3 L. C. B. 155 ; Munro v. Lalonde, 18 L. C. J. 
128. 
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entitled to compensation for the value of his 
services although he had not been promised 
an v remuneration. The Montreal, Ottawa and 
Western Railway and Bury, 1 L. N. 28, Q. B. 

1877. 

127. An architect may recover on a quantum 
meruit the value of bis services in superintend- 
ing the construction of a building. Roy v. Huot, 
2 L N. 347, 8. C. 1879. 

128. And in an action for a quantum meruit 
of work and labor done, the court is not bound 
to award the lowest figure at which it may be 
in evidence the work could be done for. La- 
famine v. Dubrule, 2 L. N. 157, S. C. 1879. 

129. Where the plaintiff, a Roman Catholic 
cure, brought action alleging that the defendant 
was indebted to him in the sum of $4, being 
for two years spiritual and temporal services 
and care rendered by the plaintiff in his capa- 
city of cure to the defendant and his family, 
who were Roman Catholics, residing in the 
parish— IfelcZ, that the services of a cure of a 
parish are of a nature partly spiritual and 
partly temporal, and that they could be appre- 
ciated in money, and that further, as in taking 
the care and charge of a parish the cure is 
bound to certain obligations towards the 
parishioners, they are reciprocally bound to and 
liable for his maintenance and support, and, 
therefore, the plaintiff was entitled to recover 
the amount claimed on a quantum meruit. 
Courtemanche & Mailloux, 10 R. L. 195, Mag. 
CL 1879. 

XLIX. Qui Tam. 

130. Plaintiff sued for $42 aa fines and penal- 
ties incurred by defendant under Art. 440 of 
the Municipal Code* for trespass of the defen- 
dant's cattle on his land, and concluded by 
praying that such be divided according to law. 
The defendant pleaded that the action should 
have been brought as well in the name of the 
municipality as in that of the plaintiff, and that 
the court could not grant half of the penalty to 
a Corporation which was not in the case — Held, 
maintaining the demurrer, and action dismissed 
with costs. Lahaie v. Mc Martin, 7 R. L. 185, 
C. C. 1875. 

131. Neither under Art. 1046 of the Munici- 
pal Godef nor under C. S. L. C. cap. 24, s. 
64, is there a right of action qui tam, but an 
action populmre which may oe brought by 
any person of majority in his own name, and by 
the head of the council in the name of the 
Municipal Corporation. Labelle v. Gratton, 7 
R. L. 325, Mag. Gt. 1874. 

132. Action by the plaintiff in his own name 
for the recovery of a fine of $20, which he 
alleged had been incurred by defendant for hav- 
ing voted on the 13th January, 1879, at an 
election of councillors for the Corporation of 
the Parish of St. Bazile without having paid 
his school taxes, in contravention of Arts. 291 



'Wring th* tariff of fines to be paid by the owners of 
ttlnub found eutniy. 

t Telle poare til te pent etre intentto par tonte per- 
•otrne majeure en eon uom particuller ou par le chef da 
Cornell aa nom de la Corporation Municipale. 



and 316 of the Municipal Code.* The proof 
established the offence, but in his conclusions 
the plaintiff asked that the defendant be con- 
demned to pay $20, amount of the fine, half to 
him and half to the "Corporation Municipale 
de St. Bazile." As that was not the proper title 
of the Corporation, the term '•" Municipal " 
being used in the Municipal Code only as a term 
of general description and not as part of the 
title of any particular Corporation, and as the 
plaintiff had not in any part of his declaration 
described correctly the Corporation to which 
half the fine should be paid, and as judgment 
could not be delivered for half, the action was 
dismissed. Graham v. Morissette, 5 Q. L. R. 
346, C. C. 1879. 

133. Pleading in,— Where the declaration (in 
an action for a penalty for the non-registration 
of a partnership) alleged in a first count that 
defendant for more than sixty days before the 
institution of the action had carried on busi- 
ness in partnership with ABAC, under the 
firm of" C. A. Sons," for the purpose of trad" 
ing and manufacturing, and in a second count 
that defendant (for more than sixty days, etc.) 
had carried on business in partnership with 
" other persons " under the firm of " C. A. & 
Sons " for trading purposes, and then proceeded 
to allege that no declaration of " said partner- 
ship " nad been registered as required by Jaw — 
Held, that the two counts referred with suffi- 
cient distinctness to the same partnership, and 
moreover the objection should have been speci- 
ally raised by a preliminary plea and noi on 
the merits. Mc William & Findlay, 23 L. C. J. 
245, Q. B. 1874. 

L. Redhibitory. 

134. Action to recover the price of a horse 
which the appellant bought from the respon- 
dent. The averment in the declaration was 
that the day after the sale the appellant sent 
back the horse as unsound, being subject to 
wind sail, but that respondent refused to receive 
it bacK. It appeared from the evidence that 
the horse was suffering from spring halt. The 
plaintiff moved for leave to amend, but the 
motion was rejected— Held, in the Court of 
Appeal confirming the judgment of the Superior 
Court, that the amendment was properly re- 
fused, particularly as there was no special war- 
ranty, out that there was no fixed time within 
which the action must be brought, and that 
eight days was not an unreasonable delav with- 
in which to bring the action. Lanthier & 
Champagne, 23 L. C. J. 254, Q. B. 1874. 

135. The right to an action redhibitory is 
lost by a delay from the 23rd June to 20th 
September. Veroneau v. Poupart, 21 L. C. J. 
326, S. C. & Q. B. 1877. 

136. Appellant bought a horse from respon- 
dent on the 6th May, on the 9th he took the 
horse home. On the 26th, 17 days after taking 
the horse home, he brought action for a vice 
redhibitoire—Held, in appeal, confirming the 
judgment of the court below, that while the 



» Qulconque vote i une Election de conseillers muni- 
cipaux sant avoir aa moment oa 11 donne aon vote lee 
qualites requisea d'un glecteur municipal, encourt une 
amende de vingt piastres. 316 M. C. 
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court would not be bound by the nine days rule 
laid down in the custom and followed in the 
judgment of the court below, that the delay was 
too long, and the action was properly dismissed.* 
Donihee k Murphy, 2 L. N. 94, Q. B. 1879. 

137. Where there is no express warranty the 
redhibitory action must be brought within nine 
days. Crevier v. Chayer, 3 L. NT 84, 8. C. 1880. 

LI. Revocatory. 

138. Where an opposant claims from an 
assignee land which the latter holds u ider 
deeds of tale, and the vendors are not in the 
cause, recourse must be had to the revocatory 
action in which all concerned shall be parties. 
Woods k Lajoie k Laurin, 23 L. G. J. 65, 8. C. 
1879. 

LII. Right of, see Interest in. 

139. Where petitions were brought in the 
name of the commissioners of the Quebec, 
Montreal, Ottawa and Occidental Railway, 
which at the time was a public work belonging 
to the Province of Quebec, and all the pro- 
perty and rights of action of which, and all 
franchises and privileges thereof, were vested in 
her Majesty to and for the use of the Province 
— Held, that the commissioners had no such 
right of action, and that the proceedings ought 
to have been brought by the Attorney-General 
in the name of Her Majesty. Commissioners of 
the Q. M. O. & 0. Railway v. O'Neil et al, 4 
Q. L. R- 216, 8. C. 1876. 

140. On Transferred Claim.— A creditor has 
no right of action on a claim transferred by a 
garnishee order of a court. Theberge k Four 
riier, 8R.L. 390, Q. B. 1876. 

141. Where Arises.— To an action in Montreal 
by a creditor of a railway company against a 
shareholder for the amount due on his shares, 
defendant filed declinatory exception, saying 
that he resided in Stan bridge, in the county of 
Missisquoi, and that the cause of action arose 
in Bed lord in said county, which was the place 
where he subscribed for his shares— Held, thai 
the cause of action arose at Montreal, where 
the company had its principal office and where 
judgment was rendered for the debt due bv the 
company. Welch v. Baker, 21 L. C. J. 97,'S. C. 
1876. 

142. Action for the recovery of the amount 
due for subscription to the newspaper plaintiff. 
The subscription was taken in berth ier, in the 
district of Richelieu, and the newspaper was 
published and posted in the district of Montreal. 
On this ground defendant objected that the 
action should have been taken in the district of 
Richelieu and not in Montreal — Held, that as 
delivery of the paper was made in Montreal, that 
there was a right of action there. Nouveau 
Monde v. Laferriere, 7 R. L. 643, C. C. 1877. 

143. The publisher of a newspaper at Mon- 
treal, who mails there copies of his newspaper 
containing libellous matter to a number of in- 
dividuals and to public reading rooms in Quebec, 

♦ The redhibitory action resulting from the obligation 
of warranty against latent defects mast be brought with 
reasonable diligence acoordlng to the nature of the 
defect and the usage of the place where the sale is made. 
1630 C C. 



will be held to publish that matter in Quebec. 
Irvine k Duvernay, 1 L. N. 138, k 4 Q. L. R. 85 
8. C. 1878. 

1 44. An action on a promissory note dated 
in St. Hyacinthe, and payable in Montreal, 
should be brought in St. Hyacinthe. Mulhol- 
land v. La Cie. de Fonderie A. Chagnon et al. 9 
21 L. C.J. 114, S. C. 1877. 

145. An insurance company, having its 
domicile at Montreal and issuing its policies at 
Montreal, takes risks at Quebec by means of its 
agent resident there — Held, that the company 
could be sued at Quebec, as the right of action 
arose there. CMalley v. Scottish Commercial 
Insurance Co., 4Q.L.R. 226, S. G. 1878. 

146. And an absentee who has property in 
Montreal may be sued there, although the right 
of action did not originate there, and no personal 
service is made upon him there. Macaonald k 
McKay k Routh, 2 L. N.301, S. C. R.,& Q. B. 
1879. 

147. Defendant, domiciled at Montreal, wrote 
to the plaintiff, a resident of Arthabaska, re- 

auesting him to take charge of his, the defen- 
ant's, lands at the latter place, and promising 
to indemnify him for his service* — Held, that 
an action for the value of such services brought 
in the district of Arthabaska was properly dis- 
missed on exception declinaloire. Cloutier k 
Lapierre,4 Q. L. R. 321, S. C. R. 1878. 

148. The defendant gave to one R., at 
Rimouski, a cheque on the Bank of Montreal 
for $20, dated at Quebec . R. came to Quebec, 
endorsed the cheque and passed it to plaintiff. 
Plaintiff presented it at the Bank and on 
refusal of payment sued on it before the Circuit 
Court at Quebec— Held, on declinatory excep- 
tion, that the action should have been brought 
at Rimouski. Lepage k Billy, 4 Q. L. R. 383, 
C. C. 1878. 

149. Action at Quebec for the price of work 
done at Moisic, in the district of Saguenay, 
under a verbal hiring which took place at the 
City of Quebec— Held, that as the whole cause 
of action did not arise at Quebec, and as defen- 
dant was not domiciled there nor personally 
served there, that a declinatory exception would 
lie. Trudel k Duval, 4 Q. L. R. 180, S. C. 1878. 

150. The right of action on goods sold by 
sample in Richmond, in the district of St. 
Francis, for a house in Montreal, does not arise 
in Montreal, but in the district of St. Francis* 
Shupe v. Vasey, 23 L. C. J. 295, S. C. 1878. 

151. The plaintiff sued the defendant upon a 
note dated at Montreal and payable at Mont- 
real. Defendant filed a declinatory exception 
alleging and proving that the note though 
dated at Montreal had been signed at Sorel, in 
the district of Richelieu — Held, that the canoe 
of action arose at Sorel. National Insurance 
Co. v. Cartier, 22 L. C. J. 336, C. C. 1878. 

152. Action on a premium note given for 
insurance in a Mutual Insurance Company. 
The action was taken at Waterloo, in the dis- 
trict of Bedford, where the head office of the 
company was situated, and served on defendant 
in Vercheres, in the district of Montreal, where 
he resided, and where the note was executed. 
—Held, that the action should have been in 
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the district of Montreal. Eastern Townships 
Mutual Fire Insurance Co. v. Bienvenu, 2 L.N. 
363 & 23 L. C. J. 316, 8. C. 1879. 

153. Defendant subscribed for stock in the 
company, plaintiff, in the district of St. Francis. 
Being sued on his subscription in the district of 
Montreal, he declined the jurisdiction — Held, 
that as part of the cause of action, particularly 
the promise to pay, took place in Montreal, the 
exception was well taken and the action must 
be dismissed. National Insurance Co. & Paige, 
2 L. N. 93 & 24 L. C. J. 187, Q. B. 1879. 

154. On an exception declinatoire to an 
attachment in revendication of certain horses 
ami waggons and a lot of cord wood— Held, that 
an attachment in revendication either of move- 
able* or immoveables is a real action, and 
should be brought in the place where the pro- 
perty is situated. Ethier v. Dandurana, 2 
L. #. 158, S. C. 1879. 

155. Defendant was sued on a promissory 
note made in the city of Ottawa, where she 
resided, and where she was personally served 
with summons to appear before the Superior 
Court in the district of Ottawa and Province 
of Quebec— Held, that the action was properly 
brought Cuddy v. Cdssidy, 2 L. N. 346, 8. (J. 
1879. 

156. The company obtained a writ of man- 
damus against toe defendants, as representing 
the county of Ottawa, to compel them to carry 
out the terms of a subscription of $200,000 in 
aid of the railway, in pursuance of a by-law 
duly passed and accepted by the company. 
The plaintiffs alleged that they had commenced 
the work and complied with the conditions 
imposed on tbem, but that the defendant**, 
though put en demeure, had refused to sign the 
bonds or deliver them to the plaintiffs. The 
mandamus was obtained for the purpose of 
having the defendants ordered to deliver the 
bonds to the plaintiffs. The defendants met 
the action by a declinatory exception, alleging 
that they had been wrongly sued at Montreal, 
as they had their office and place of business at 
Ottawa. The plaintiffs contended that this 
exception had been waived by subsequently 
pleading to the merits. The Court of Appeals, 
iowever, bad held in the Gray case that this 
was not a waiver — Held, that the declinatory 
exception was well founded, and must be main- 
tained. Both the defendants resided in the 
same jurisdiction, viz., the district of Ottawa, 
and the service of one of them in Montreal 
could not give the court here jurisdiction. 
Articles 34 and 38 governed this matter, and 
Art. 38 applied only where the defendants 
resided in different jurisdictions. M. 0. is 0, 
By. Co. v. Devlin & Ward, 8. C. 1879. 

157. The right of action on an account for 
goods sold by a commercial traveller in the 
country for a house in Montreal, subject to the 
approval of such house and to delivery at 
Montreal, arises at Montreal. Qnaedinger v. 
Bertrand, 2 L. N. 377 & 24 L. C. J. 8, 8. C. 
1879. 

158. And the right of action on notes signed 
in blank in another district for the price of 
such goods, but filled up and made payable in 
Montreal, is in Montreal. lb. 



159. But held in another case, that the right 
of action on an account for goods sold under 
such circumstances is where the order was 
taken and not where the goods were shipped.* 
Gault & Bertrand, 2 L. N. 411 & 24 L. C. J. 
9, 8. C. 1879. 

160. The plaintiffs, merchants doing business 
in Montreal, sued the defendants in the district 
of Montreal for a balance of $86.96 for goods 
sold and delivered. The defendant was des- 
cribed in the writ as of New Edinburgh, in the 
Co. of Carleton, Ontario ; and he was served per- 
sonally in the city of Ottawa. The goods had 
been sold on an order obtained from defendant 
at bis domicile by a travelling agent of plaintiff 
and ratified by them in Montreal. Defendant 
excepted to the jurisdiction — Held, following 
Oatiit & Bertrand, that the right of action was 
not in Montreal, and action dismissed. Drsmaf 
teau v. Mansfield, 3. L. N. 136,8. C. 1880. 

161. But, held, in a similar case, in which the 
goods had been sold by a broker in Toronto, 
and ratified and shipped in Montreal, that the 
right of action arose in Montreal. Prevosl v. 
Jackson, 3 L. N. 136, C. C. 1880. 

162. Action on a premium note in a Mutual 
Insurance Co. The application was made or 
taken in the district or Bedford to a Company 
having its head office in Sherbrooke, in the 
district of St. Francis. The note was made pay- 
able at Sherbrooke and the policy issued there 
— Held, that the action was properly brought in 
Sherbrooke. Mutual lire Insurance Company 
o/Stanstead v. Galiput, 3 L. N. 239, 8. C. R. 
1880. 

163. Action taken at Quebec on a promissory 
note purporting to have been signed at Quebec, 
though in fact signed at St. Luce, in Ri- 
n\onSk\— Held, that the defendant in signing the 
note, and transmitting from St. Luce to Quebec 
to the plaintiffs, accepted the jurisdiction men- 
tioned in said note, and that the action origin- 
ated at Quebec .t Thibodeau v. Danjou, 6 Q. 
L. R. 351, S. C. 1880. 

164. Motion for leave to appeal from a judg- 
ment dismissing a declinatory exception. The 
action was against an Insurance Co., by the ces- 
sionaire of a policy of insurance upon property 
in the district of Arthabaska. The application 
was taken in Victoriaville in said district by 
an agent of the Co. and the action was insti- 
tuted there. By the exception the defendants 
contended that the action should have been 
brought at Quebec, where the policy was issued 
to the respondent. Appeal refused. Tourigny 
v .Ottawa Agricultural Insurance Co., 3 L. N. 
196, Q. B. 1880. 

LIV. Suspension of bt Death of Party. 

165. An action ex delicto, which is joint and 
several against several persons, is not suspended 
as to the survivors by the suggestion of the 
death of one of the defendants, as such action 
may be brought against any one or more of the 
persons jointly and severally liable. Allan et 
al. & McLagan, 1 L. N. 4, Q. B. 1877. 

• Confirmed unanimously In appeal. 25 L. C . J. 810. 

t On application leave to appeal from such judgment 
was refused. 
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LVI. To 8rr Aside the Acceptance of ▲ 
8rocBS8iov. 

166. When proceedings were had attacking 
the validity of an acceptance of a succession 
made by a tutor to minors with the advice of a 
family council— JEWd, that the acceptance could 
not be pronounced null in a case to which the 
minors were not parties. Holland & Miehaud, 
9 R. L. 19, Q. B. 1876. 

LVII. To Set Aside Deeds of Sals. 

167. The notary need not be joined as a defen- 
dant in an action to set aside a notarial deed of 
sale as made in fraud of creditors. Clement 
v. Catafard, 8 B. L. 624, S. G. 1878. 

LIX. Uvder Lessor and Lessee Act. 

168. The power of the court to hear actions 
under the Lessor or Lessee Act in vacation will 
include a special demand to compel the land- 
lord to secure to the tenant the peaceable enjoy- 
ment of the premises leased. Attorney General 
v. CoU, 3 Q. L. B. 235, S. C. 1877 ; 887 C. C. P. 

LX. Union of. 

169. After the hearing on the merits the plain- 
tiff took attachments, both simple and in the 
bands of third parties, for the same debt as sued 
for in the first instance. The defendant moved to 
discharge the deliberi, with a view to having the 
two cases or proceedings united. Motion grant- 
ed. Watson v. Thompson, 2 L. N. 142, S. C. 1879. 



ACTS OF PARLIAMENT. 

I. Constitutionality of. 

II. Interpretation of. 

III. Promulgation of. 

IV. Repeal of. 

I. Constitutionality of, see LEGISLA- 
TIVE AUTHORITY. 

170. A section of an Act or Article of a Code 
which is unconstitutional in pari may be goal 
for the remainder. Corbeille v. Corporation of 
the Village of St. Jean Baptiste, 7 R. L. 616, 
C. C. 1876. 

171. Appeal by certain butchers of the Muni- 
cipality of St. Jean Baptiste from a judgment 
condemning them to fine, or in default imprison- 
ment, for infraction of a by-law prohibiting the 
sale of fresh meat outside the public market. 
The penalty imposed by the by-law was in 
virtue of the 608th article of the Municipal 
Code, which savs : — " To impose for each viola- 
tion of any by-law of the Council a penalty in 
the shape of a fine not exceeding twenty dollars, 
or imprisonment not exceeding thirty days, or 
both together." The appeal was urged on the 
ground that the latter part of the clause, being 
unconstitutional, entailed the unconstitutional- 
ity of the whole, and therefore the by-law under 
which they were condemned was altogether 



illegal and null — Held, that the unconstitu- 
tionality of a part of an article of a statute does 
not involve the unconstitutionality of the whole, 
provided that the unconstitutional part may be 
rejected without injury to the sense. Rienaeau 
& Corporation of Village of St. Jean Baptiste, 
\j. \j. 1877. 

172. The exemption of salaries of public 
employees is a matter of public order, and 
therefore the legislature of the Province of 
Quebec has not the power to declare seizable 
the salaries of employees of the Federal Gov- 
ernment.* Evans k Sudan & Browne, 22 L. C. 
J. 268, S. C. 1877. 

173. The Dominion Controverted Elections 
Act, imposing on the Superior Court of the 
Province of Quebec the duty of trying election 
cases is constitutional. Primeau & Massue, 2 
L. N. 38, & 23 L. C. J. 60, Q. B. 1878. 

174. The Act of the Dominion Parliament 
known as the Dominion Controverted Elections 
Act of 1874, conferring and imposing upon the 
courts of the various Provinces the right and 
duty of trying petitions against the election of 
members of the House of Commons of Canada 
is constitutional. VaUn A Langlois, 2 L. N. 
364, & 3 8. C. Rep. 1, Su. Ct. 1879. 

175. The provision of the Montreal City 
Charter Q. 37 Vic, cap. 51, sec. 123, authoriz- 
ing the city of Montreal to make a by-law im- 
posing a license tax on butchers keeping stalls 
or shops (in the city) for the sale of meat, fish, 
etc., eiHewhere than on the public markets, is 
not ultra vires of the Provincial Legislature. 
Angers, Attorney General v. City of Montreal^ 
24 L C. J. 259, & Mallette v. City of Montreal, 
2 L. N. 370, & 24 L. C. J. 263, S. C. 1879. 

176. But the Act of the Quebec Legislature, 
41 Vic, cap. 27, in so far as it purports to author- 
ize the city of Montreal to charge 10 per cent, 
interest on arrears of taxes is unconstitutional. 
City of Montreal v. Perkins, 2 L. N. 371, 
S. C.1879. 

177. By the Act of Canada 14 & 15 Vic, cap. 
128, sec. 75, the city of Montreal was given the 
right to impose interest, increase, addition or 
penalty at the rate of ten per cent, on arrears 
of taxes and assessments. Subsequently to 
Confederation the Legislature of Quebec by the 
Act 37 Vic, cap. 51, repealed this provision, 
and substituted another empowering the said 
Corporation to impose interest at the rate of 
ten per cent, on such arrears. By a still later 
Act (41 Vic, cap. 27) the Legislature of Quebec 
changed the word interest to those of the origi- 
nal Canadian Act, increase, addition or penalty 
—Held, that both provisions relating to the 
imposition of interest either eo nomine or by 
the name of increase, addition or penalty were 
unconstitutional and ultra vires or the Quebec 
Legislature. Ross v. Torrance & City of Mon- 
treal, 2 L. N. 186, & 9 R. L. 565, S. C. 1879. 

178. The Act of Quebec 39 Vic. cap. 7, 
intituled, " An Act to compel assurers to take 
out a license" is unconstitutional. Angers, 

•The Quebec Act save: In future the salaries doe 
and to become doe of all public servants or employees 
in the Province of Quebec shall be liable to seUor* in 
the proportions hereinafter sot forth, etc. Q. 88 Tic. cap. 
12, sec 1. 
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Attorney General, pro Regina v. Queen Insur- 
ance Co., 21 L. C. J. 77, S. C, & 7 R. L 545, 1 
L. N. 3, 410 Q. B., & P. C, & 22 L. C. J. 
307, P. C 1878. 

179. And the acts of the Provincial Legisla- 
tures, in so far as they invest the Lieutenant 
Governor with the authority of appointing to 
the rank or dignity of Queen's Counsel, which 
Her Majesty by herself or through Her repre- 
sentative, fitis Excellency the Governor General, 
has the right to confer, are unconstitutional. 
Lenoir v. Ritchie, 2 L. N. 373, Su. Ct. 1879. 

180. The Act of the Parliament of Canada, 
42 Vic, cap. 48, providing for the liquidation of 
Building societies generally in the Province of 
Quebec is unconstitutional.* McClanaghan & 
St. Ann's Mutual Building Society, 3 L. N. 61 , 
&24L. C. J. 162, Q. B. 1880. 

181. The Act of the Province of Quebec 39 
Vic, cap. 2, is unconstitutional, ultra vires and 
inoperative to transfer the property, etc., of the 
Montreal, Ottawa & Western Railway to the 
Quebec Government. Bourgoin & The Mont- 
real, Ottawa and Occidental Railway, 3 L. 
N. 185, & 24 L. C. J. 193, P. C. 1880. 

182. By 40 Vic, cap. 41, sec. 28, of the Parlia- 
ment of Canada it is provided that judgments 
of the Court of Queen's Bench in matters of 
insolvency should be final — Held, that such 
Act was constitutional. Cashing & Dupuy, 
24 L. C. J. 151, k 3L. N. 171, P. C. 1880. 

183. The Actof the Parliament of Canada, 41 
Vic, cap. 16, known as " The Canada Temper- 
ance Act 1878," is within the legislative capa- 
city of that U>dv.t City of Fredericton & The 
Queen, 3 S. C. rtep. 505, Su. Ct. 1870. 

184. The regulation of the traffic in intoxi- 
cating liquors is within the jurisdiction of the 
Parliament of Canada. Covey Exp. & The 
Municipality of the County of Brome, 21 
L. C. J. 182, S. C 1877. 

185. And the License Act of Quebec, in so 
far as it pretends to restrain the sale of liquor, 
and especially in imposing as a penalty im- 

?risonment with hard labor, is unconstitutional. 
*oitras v. Corporation of Quebec, 9 R. L. 531, 
8. C. 1879. 

186. The Quebec License Act, in so far as it 
pretends to limit the powers of the assignees 
under the Insolvent Act in selling the estates 
of insolvents, is unconstitutional. UotC v. Wat- 
son, 3 Q. L. R. 157, S. C. 1877. 

187. The Fire Insurance Policy Act, Revised 
Statute Ontario, cap. 162, is not ultra vires, 
and is applicable to insurance companies, 
whether foreign or incorporated by the Domi- 
nion Parliament, to carry on insurance busi- 
ness throughout Canada.; Parsons v. Sundry 
Insurance Cos., 3 L. N. 326, Su. Ct. 1880. 

188. And the Act in question prescribing 
conditions incidental to insurance companies 
contracting within the limits of the Province is 
not a regulation of trade and commerce within 
the meaning of those words in S. S. 2, sec. 9, 
B.N. A. Act. lb. 

189. The respondents, a Board for the man- 
agement and administration of the Temporal i- 



• Reversing S. C. 2, L. N. 418, & 10 B. L. 28. 

t Before the Privy Council. 

t Confirmed in Privy Council see 6, L. N. 26. 



ties Fund of the Church of Scotland, was incor- 
porated by an Act of the Legislature of Canada 
prior to Confederation, 22 Vic. cap. 66. In 1874 
the various. Presbyterian churches in Canada 
were united, and application was made almost 
simultaneously to the Legislatures of Ontario 
and Quebec for authority to give effect to 
this determination, and to enable the new body 
to deal with and control the property of the 
churches so united, or in other words with the 
funds administered by the Temporalities Board, 
respondents. Acts of the Provincial Legisla- 
tures of Quebec and Ontario were passed 
accordingly. All the property and money of 
the Temporalities Fund wan situated or invested 
in the Province of Quebec— -Held, in appeal by 
three judges out of five, that the Ace of the 
Quebec Legislature vesting the property of the 
Board in the United Church was ultra vires and 
unconstitutional. 9 Dobie & Board for the 
Management of the Temporalities Fund, <£c, 3 
L. N. 244, Q. B. 1880. 

II. Interpretation of. 

190. The 6Cth section of cap. 60 of the 
Quebec Statutes 36 Vic, entitled * ' Act to con 
soli date and amend the Act to incorporate the 
town of Levis, and the different Acts amending 
them," is directory only, and is intended only to 
provide a remedy for any injustice that would 
otherwise be suffered by any entry or omission 
in the valuation roll, and is not intended to 
entail the nullity of the roll in case of such 
entry or ominsion. Grand Trunk Railway Co. 
& The Corporation of Levis, 10 R. L. 612, Q. B. 
1879. 

191. General words in a statute do not repeal 
a special provision in a prior one, and therefore 
where a privilege has been given by law it can 
be taken away only bv express words. Mayor, 
etc., of Iberville & Jones, 3 L.N. 277, Q. B. 
1880. 

III. Promulgation of. 

192. A writ of attachment under the Insol- 
vent Act, 1875, was taken out against the 
defendant, and delivered to the assignee to 
whom it was addressed on 1st April, before 3 
p.m. At a quarter past three the Act was 
assented to which repealed the Insolvent Act. 
The writ was not served upon the defendant 
until between 5 and 6 the same evening— Held, 
that the statute having come into force on the 
1st, its operation began in the morning and 
covered all acts done during that day. Rickaby 
& Bell, 3 L. N. 135 a 25 "L. C. J. 91, S. C. 
1880. 

IV. Repeal of. 

193. Where a provision of the Canadian Par- 
liament prior to Confederation was repealed by 
an Act of the Quebec Legislature subsequently 
thereto, and another substituted therefor to the 
same effect though in different words— Held, 
that another Act of the Quebec Legislature, by 
which the former was repealed and the words 

* Since confirmed by judgment of the Privy Conncil. 
See 6 L. N. 58. 
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of the Canadian Act substituted, had not the 
effect of restoring the Canadian Act. Boss v. 
Torrance & City of Montreal, 2 L. N. 186, S. C. 
1879. 

194. Action was brought under sec. 133 of 
the Insolvent Act of 1875 alter repeal of that 
Act, and a demurrer based on the repeal was 
dismissed. Darling v. Mclntyre, 3 L. N. 381, 
S. C. 1880. 

195. The Insolvent Act, 1875, by sec. 140, 
made certain acts com nutted by an insolvent for 
the purpose of fraud punishable by indictment. 
The Act repealing the Insolvent Act, 1875, 
provided that " all proceedings under the In- 
solvent Act, 1875, and the amending Acts, in 
Any cawi where the estate of an insolvent has 
been vested in an official assignee before the 
passing oft hi* Act may be continued and com- 
pleted thereunder, and the provisions of the 
said Acts hereby repealed shall continue to 
apply to such proceedings, and to every insol- 
vent affected thereby, and to his estate and 
effects, and to all assignees and official assignees 
appointed or acting in resjiect thereof in the 
same manner and with the same effect as if this 
Act had not been passed"— Held, on an indict- 
ment, under sec. I40,commenced before the repeal- 
ing Act, and sought to be continued after, that the 
indictment must be quashed, as the proviso of 
the repealing Act above quoted was not practi- 
cal lv applicable to it.* Rcgina & Jobin, 3 L. N- 
123; Q. B. 1880. 



ADJUDICATAIRE. 

1. Liability of, see SALE, Judicial. 



ADMINISTRATION. 

I. Ok Minor's Estate, see ACCOUNT. 

II. Of Property of Succession, see AC- 
COUNTS. 



ADMINISTRATORS-^* CURA- 
TORS, EXECUTORS, TUTORS. 

I. Account of, see ACCOUNT. 

IT. Investments by. 

196. Administrators, as defined by section one 
of the Act 33 Vic. cap. 19,t and including 



• 31 Vie. cap. 1, tec. 7, 87thly No offence committed 
and no penalty or forfeiture incurred, and no proceeding 
pending under any Act at any time repealed, shall be 
allien d by the repeal, except that the proceeding* chall 
be conlormabie when tiec«*!**.iry to the repealing Act, and 
thnt where my penalty, forfeiture or punishment snail 
have been mitigated by any of the provialous of the 
repelling Act, such provfgi >ns shall be extended and 
appii< d to any judgment to be pronounced after such 
reoeal 

tin this Act the word " administrator " meana and 
includes any institute in whatever degree under a sub- 
stitution howsoever created, and any executor under 
any will, and any tutor or curator having as such the 
possession or administration of property belonging to 
another, or held by him for the benefit of another, 
whether the will, instrument or arte constituting him 
such administrator have been made or have taken eflbct 
before or after the coming into force of this Act. 



trustees, to be exempt from liability by reason 
of the investments made by them, saving always 
the case of fraud in making the same, mast 
invest moneys held by them as such in Dom- 
inion or Provincial permanent stock or deben- 
tures, or in public securities of the United 
Kingdom, or of the United States of America, 
or in real estate in this Province valued in the 
municipal valuation roll at double the amount 
of the investment, except in the case of execu- 
tors when they are authorized otherwise by the 
will, in the case of institutes and curators to a 
substitution when they are likewise otherwise 
authorized by the document creating the sub- 
stitution, and in the case of trustees when they 
also are otherwise authorized by the document 
creating the trust. When, therefore, invest- 
ments are made otherwise than as above pro- 
vided, or than as ordered by the will appointing 
executors, or by the document creating a sub- 
stitution or a trust, the administrators are 
obliged to indemnify the parties to whom they 
are accountable for losses caused by the depre- 
ciation of the securities invested in under pain 
of coercive imprisonment, subject to the provi- 
sions contained in the Code of Civil Procedure. 
In the case of fraud in making investments in 
the securities mentioned in section one adminis- 
trators are responsible for the damage caused 
by their fraud under the like pain of coercive 
imprisonment. 42-43 Vic. cap. 30. 



ADMIRALTY. 

I. Powers of over British Vessel, see 
MERCHANT SHIPPING. 

II. Rules of in cases of Collision, see 
MARITIME LAW. 



ADMISSIONS— See EVIDENCE. 



ADULTERY— See MARRIAGE. 



ADVANCES. 

I. Banks mat make on the Security of 
Company Shares, see BANKS. 

II. By Assignee in Insolvency, see INSOL- 
VENCY. 

III. On Warehouse Receipt, see WARE- 
HOUSE RECEIPT. 

IV. Priority of Hypothec for. see HY- 
POTHEC. 
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V. Right of Agent to Recover Monet 
Advanced for Speculation on Margin, see 
GAMBLING TRANS AC HON. 



ADVERTISEMENTS. 

I. Ik Official Gazette, see GAZETTE. 

II. Summons by, «ee PROCEDURE. 



ADVICE. 

I. Of Family Council, see TUTORSHIP. 

II. Of Legal Counsel no Bar to Pre- 
sumption of Malice, see DAMAGES for Ma- 
licious Prosecution. 



ADVOCATES. 

I. Cannot be Witnesses, see ATTORNEYS 
AD LITEM. 

II. Fees of. 

III. Powers of. 

IV. Remuneration. 

II. Fees of. 

197. An advocate is entitled to add to his 
action the fee usually chargeable for a lawver's 
letter * Lightkall & Jackson, 3 L. N. 37, C. C. 
1879. 

198. Plaintiff having demanded payment of 
his account from defendant without effect 
employed the services of an advocate who wrote 
him the ordinary letter and added $1.35 therefor. 
The defendant then sent to plaintiff $6.23, the 
bare amount of the debt, but sent nothing for 
the attorney's letter. Plaintiff then sued for 
$1.35, calling it a balance due on the account 
after deduction of the costs of the letter— Held, 
that the plaintiff had a right to recover the 
costs of the letter, but that $1.00 was a sufficient 
charge therefor. Heroux v. Clement, 10 R. L. 
689, C. C. 1880. 

199. In an action by an attorney against his 
client for professional aer vices a quantum meru it 
was allowed over and above the taxed bill. 
Desjardins v. Ihicasse, 2 L. N. 270, S. C. 1879. 

200. In the Supreme Court advocates arguing 
their own case are not allowed fees. Langlois 
& VaUn, 3 L. N. 336, Su. Ct. 1880. 

201. During the progress of an action the 
client paid his attorneys $239.75 on account of 
costs. The case was won and carried to appeal, 
where the judgment was confirmed. The attor- 
neys having been paid their costs by the losing 
Darty, the appellant brought action to recover his 
$239. The attorneys had had an unusual 
amount of labor in connection with the case, 
and there was evidence that they were to be 
paid wme $50 extra, which, in fact, thev had 
received and given a receipt for as in full. The 
action in the first instance was maintained, 



•Butte contra. Ibid. 



except as to the fifty dollars. In review this 
judgment was reversed, and the action was dis- 
missed altogether, and in appeal the judgment 
of the first instance was restored, cost of 
appeals divided. Larue & Lor anger, 2 L. N. 
155, S. C. R., & 3 L. N. 284, Q. B. 1880. 

III. Powers of. 

202. Though an advocate can bind his client 
until disavowed by any proceeding in the 
cause, he cannot bind him without special 
authority by any agreement in the nature of a 
compromise. King & Pinsonneault, 22 L. C. J. 
58, P. C. 1875. 

IV. Remuneration of. 

203. Defendant, an attorney, was sued for the 
amount of a promissory note and pleaded com- 
pensation by professional services. Defendant 
had been engaged in a case at the request of 
the plaintiff through the attorney of record. 
The plaintiff having won, the taxed costs were 
paid to the attorney of record by the losing 
party, and defendant got nothing — Held, that 
he was entitled to be paid by the plaintiff, and 
the plea of compensation was maintained. 
Globensky & deMontigny, 2 L. N. 178, S. C. 
1879. 

204. The defendant was engaged by the 
plaintiff to conduct a suit for him against his 
.son for an alimentary allowance. The action 
was successful, and the plaintiff obtained judg- 
ment for an allowance the arrears of which, 
amounting to $566, the defendant took a trans- 
fer of, for his ner vices, without informing the 
plaintiff of the amount. Some time subse- 
quently he paid the plaintiff $100 out 
of it, as a favor, telling him at the same 
time that he was not bound to pay him any- 
thing. Action by plaintiff to recover the bal- 
ance of the arrears, defendant having been 
paid his taxed costs by the losing party — Held, 
that to stipulate for a share of the proceeds of 
the suit, as defendant appeared to have done 
was maintenance, and could not be allowed, and 
that not having stipulated for any fixed sum 
the defendant had no right to recover anything 
but his taxed costs. Dorian & Brown, 2 L. N. 
214, Q. B. 18Y9. 



AFFIDAVIT. 

I. Affidavit with a Plea does not Alter 
Burden of Proof. 

II. Effect of Preliminary Affidavits. 

III. For Attachment, see ATTACHMENT. 

IV. For Capias, see CAPIAS. 

V. For Requete Civile, see REQUETE 
CIVILE 

VI. In Insolvency, see INSOLVENCY. 

VII. Of Death of a Person. 

VIII. With Opposition, see OPPOSITION. 

I. Affidavit with Plea dobs not Alter 
Burden of Proof. 

205. Where a defendant to an action on a 
note pleads that the stamps on tha note were 



43 



AFFEEIGHTMENT. 



AFFREIGHTMENT. 



44 



not placed there at the date of the note, and 
files an affidavit to that effect, the burden of 
proof is still on the defendant to show that that 
is the case- National Insurance Co. & St, Cur, 
6 Q. L. R. 258, S. G. 1879. 

II. Effect of Preliminary Affidatit. 

206. Bat in an action in revendication by 
default — Held, that the affidavit in which the 
writ issues make* prima facie proof against the 
defendant, and the court may condemn the 
defendant without other proof, although the 
action lie based on a special agreement which 
gives to him the posne-sion of the things re- 
vend icated. Bergevin v. VermiUon, 3 Q. L. R. 
134, S. C. R. 1876. 

207. But in a subsequent case of the same 
kind in the Superior Court, the defendant hav- 
ing failed to appear, the plaintiff proceeded 
exparie by default and submitted his case, with 
no other proof than the affidavit on which 
the writ had issued — Held, that affidavits to 
procure revendication* capias or attachment 
oefore judgment, are completely exhausted by 
the issue of the writ, and having served their 
purpose are of no value as proof in the cause. 
Crehen v. Eagerly, 3 Q. L. R. 322, S. C. 1877. 

VII. Of Death of a Person. 

208. An affidavit of the death of a person out 
of Lower Canada, purporting to be sworn 
befo e a foreign notary, doen not make proof of 
itn contents. Quinn & Dumas, 23 L. C. J. 
182, Q. B. 1874. 



AFFREIGHTMENT— See DEMUR- 
RAGE. 

I. Charter Party. 

II. Liability for Freight. 

I. Charter Party. 

209. A charter party provided that the 
vessel was to receive cargo at Quebec, 
44 on or before the 10th August next, or this 
charter is cancelled." The vessel arrived in 
port in ballast only on the morning of the 10th, 
and no ballast was discharged on that day. On 
the same afternoon the shifrs agent notified the 
ship's charterer by protest that the ship was 
ready for loading, and demanded a cargo, which 
the latter rel'usecl to give, alleging that the said 
ship was not ready to receive cargo according 
to agreement — Held, that the charter party had 
become cancelled according to its terms, the 
ship not being ready to receive cargo or fulfil 
its obligations either literally, substantially or 
according to the u>age of trade at Quebec. Pat- 
tenon v. Knight, 4 Q. L. R. 187, S. C. 1878. 

210. The appellants chartered the steamer 
Livonio from the Italian Lloyds Navigation 
Company fur the vovage from Liverpool, where 
she was lying, to Montreal, and back to some 
port in the United Kingdom, or on the continent 
between Havre and Hamburgh. The ship was 
consigned to S., appellants' ageut in Montreal. 



8. rechartered the steamer in Montreal to R., G. 
& Co., at an advance of threepence sterling per 
quarter. R., G. & Co., for the consideration of 
$550.87 paid down, transferred by endorsement 
their rights in said charter party to respondent, 
and he was accepted by appellants in place of 
R.. G. & Co., and respondent promised to pay- 
appellants the freight at the rate of 9.4. 3d. 
sterling per quarter to S. on the arrival of the 
ship at her port of destination. On certain 
misrepresentations of the captain, who 
was in charge of the vessel when first 
chartered, to appellants, and owing to some 
wrong-doing on his part, respondent suffered 
considerable damage. Respondent it seems 
'paid the owners the original freight— that is 3d. 
Jess than R., G. & Co. promised to pay appel- 
lants, but he refused to pay the other 3d., say- 
ing that it was compensated by these damages. 
Appellants sued for the extra 3d. per quarter, 
and respondent set up his damages in compen- 
sation. The damage** were proved to have 
been suffered, but it was contended that appel- 
lant* were not liable, but the owners who placed 
the captain on board and who had control of 
the ship, and that the respondent knew that 
appellants were charterers and not owners. 
Question whether the charterers were owners of 
the ship pro tempore. By the Court: "lean- 
not see that there is the variance in the juris- 
prudence which Abbott insists on. It appears 
to me that Sergeant Shee's note to the 8th edi- 
tion of Abbott, p. 45, clears up this supposed 
inconsistency. But it is unnecessary here to 
enter into the intricacies of thene cases, further 
than to observe that if there is any particular 
difficulty, the decision must turn on the 
interpretation of the charter party. This rule 
is precisely what Pothier has laid down (Ch. 
Partie, Part I. Sect. 5, No. 103). It is the lease 
of the ship or it is the lease of work — the obli- 
gation to carry goods ; but Pothier says that 
in is distinction is of no consequence in French 
practice as regards the master or the merchant, 
and he does not attempt to establish that this 
distinction has any practical effect as regards 
other parties. We need not therefore consider 
this distinction. But the difficulty raised in the 
English books, which do not, we must always 
keep in mind, lay down our law on the matter, 
motived the introduction of an absolute disjK>*i- 
tion of our Code, which if it be not absolutely 
the rule of the old law is now our rule of law, 
and it appears to me to be decisive that in the 
sub-lease of a ship— the sub-lessor is liable as 
if he were owner." 2408 C.C., Stoddart& Gosset, 
Q. B. 1877. 

II. Liability for Freight. 

211. Action by the master of the steamship 
" Colina " for freight of cattle shipped by defen- 
dant on board that vessel at Montreal for con- 
veyance to Glasgow. The bill of lading con- 
tained a stipulation that freight would be due 
whether the cattle arrived or not. A storm 
arose in mid-ocean, and the cattle which were 
on deck having been knocked about until they 
were almost lifeless, were pushed overboard 
— Held, that the freighter was liable for the 
freight as if the cattle had been carried to their 
destination, on the ground that the contract 
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was to let certain space and not to deliver the 
cattle at the port of destination.* Murray v. 
Bickerdikek Murray v. Head'* L. N. 47, S. C. 
1880. 



AGE. 



I- Of Deputy Prothonotary cannot be 

CALLED IV QUESTION IN ORDER TO INVALIDATE 

Writs signed bt him, see WRITS. 



AGENCY. 

I. Action by Agent. 

IT. Action in name of Agent. 

III. Action by Principal. 

IV. At Elections, see ELECTION LAW. 
Y. Brokers. 

Commission of. 
Evidence in actions by. 

VI. Commission of Agent. 

VII. Factors. 
Who are. 

VIII. Liability of Agent. 

IX. Liability of Corporation for Acts 
of Agent, see CORPORATION. 

X. Liability of Officers of Company, 
see COMPANY. 

XI. Liability of Principal. 
' XII. Lien of Agent. 

XIII. Of Assignee in Insolvency. 

XIV. Of Consorts, see CONSORTS. 

XV. Powers of Agent, see INSURANCE. 

XVI. Power of Attorney. 

XVII. Proof of. 

XVIII. Revocation of Authority. 

XIX. Voluntary Agent, see ACTION 
Quanti m Meruit. 

XX. What Constitutes. 

I. Action by Agent. 

212. Action to recover the price of hooks 
supplied by a Paris firm through their agent in 
Montreal. The agent had the control of the 
good?, bat delivered bills and invoices in the 
name of the principal. Action in name of 
agent dismissed. Dansereau & Keller, 3 L. N. 
240, 8. C. 1880. 

II. Action in name of Agent. 

213. Action was brought against appellant 
for the balance of the price of books purchased 
by hi in from the respondent, acting as the 
agent of one Abel Pilon, a book dealer of Paris, 
France. It was in evidence that the subscrip. 



• Confirmed hi Apnea], March 24, 1882. 

Freight i» payable upon the goods cast overboard for 
tlie preservation of the ship and of the remainder of the 
«ar*o, and the vain? of such goods i« to be paid to the 
owner of them by contribution on general average. 2150 
C C. 

Freight te not due npon goods lost by shipwreck, taken 
by pirat««, or captured by a public enemy , or which, with- 
out the fault of the freighter, have wholly perished by 
a fortuitous event otherwise than as mentioned in the 
last preceding article. If the freight or any portion oi 
St is paid m advance, the master is bound to return it un- 
let* there la an agreement to the contrary. 2451 C. C. 



tion paper and the account rendered were both 
in the name of the principal— Held, reversing 
decision of the court below, that respondent 
was not a factor and had no right to sue in his 
own name. Doutre & Dansereau, 3 L. N. 22, 
Q. B. 1879. 

III. Action by Principal. 

214. Action for the price of coal purchased 
by defendants from T., M. & Co. Plea, that defen- 
dants never purchased from plaintiffs and knew 
nothing of them ; that if T., M. & Go. were 
their agents as alleged, the agency had not been, 
disclosed, and they were not liable — Held, that 
as T., M. & Co. did not engage pour autrui but 
for themselves, that the action must be dis- 
missed.* Canada Shipping Co. v. Hudon Cot- 
ton Co., 3 L. N. 170, S. C. 1880. 

V. Brokers. 

215. Commission of.— Action for $413.86 
commission due to plaintiff for the half year 
beginning 15th December, 1879, for obtaining 
the security of his wife for defendant to the 
Government for the execution of a contract for 
the erection of a bridge over the Chaudiere, at 
Ottawa— Held, that the formalities required by 
the Quebec Act 32 Vic. cap. 15, sec 14, autho- 
rizing the commissioner to enter into the con- 
tract, had not been complied with, and there- 
fore the security had not been validly given and 
no commission earned. Devlin & Beemer, 3 
L. N. 232, S. C. 1880. 

216. Action on a written contract by which 
appellants agreed to give to respondent " and 
" no one else the whole and sole sale of as much 
" of our farm, situated at Longue Pointe, and 
" known as the Dillon farm, as will constitute 
" and make 100 lots of 10,000 square feet each ; 
" the said property to be sold by him in lots for 
" the sum of $67,000, of which we will allow 
" him the sum of $7,000 for costs of commission 
<( all expenses of surveying lots and bringing the 
" said property to sale, out the said sum of 
" $7,000 in pro rata rate at $70 per lot will be 
■' paid by the purchasers out of their first pay- 
" ment made on their respective lots/' <fee. 
The respondent sold no lots, but on the 12(1) of 
June the appellants sold two lots, and the action 
was for $140, the stipulated com minion on these 
lots — Held, that the respondent was something 
more than a mandate ire, as he had an interest 
in the sale, and, having been to pome trouble 
and expense in having plans made, &c, was 
entitled to his com minion. Dillon & Borth- 
wick, 3 L. N. 202, Q. B. 1880. 

217. Eoidencein Action by. — The respondent 
purchased for appellant 500 tierces of lard, 
which the latter refused to accept— Held, in an 
action for losnon resale and tor commission, that 
though appellant admitted giving the order 
that parole evidence could not be admitted to 



* Reversed in Appeal, March, 18R2 (Dorion. C. J., & 
Ramsay, J., dies.), the majority of the court being of the 
opinion that the undisclos»Mi principal had a right of 
action on the contract ; and that, moreover, a tender by 
the plea of so much of the amount demanded wa* an 
acknowledgment of the right of the plaintiff* and a 
waiver of the plea in bar. 
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prove the purchase of tlie lard, nor could the 
broker's notes avail tor that purpose. Trenhohne 
A McLennan, 3 L. N. 35, & 24 L. C. J. 305, 
Q. B. 1879. 

VI. Commission of Agent. 

218. Where an insurance agent ? engaged at a 
salary, and a commission in addition of ten per 
cent, on the net balance, carried over on the 
31st December of each year, after payment of 
all losses and expenses "therein — Held, that he 
was not entitled to ten per cent, on claims un- 
settled on the 31st December, and that his 
account must be reduced in proportion. Raw- 
lings v. Citizen* Insurance is Investment Co., 8 
R/L. 398, Q. B.1876. 

VII. Factors. 

219 Who are. — A person acting as agent in 
Montreal for a book-house in Paris, and taking 
subscriptions and rendering accounts in name of 
such house, is not a factor so as to sue in his 
own name. Doutre & Dansereau, 3 L. N. 22, 
Q. B. 1879. 

VIII. Liability op Agent. 

220. Where an adjudicataire at an assignee's 
sale of real estate added after his signature in 
the sale book the words " in trust" — Held, on 
petition for Jolle enchere, that as he had not 
within three days disclosed the name of his 

f principal, if he had any, that he was personally 
iable. Benard, Dupuy & Bury, 3 L. N. 93, 
S. 0. 1880. 

221. The defendant, brought and introduced 
to the law firm to which the plaintiffs at 
that time belonged, a person from the United 
States, who wished to institute an action 
against a person in Quebec. At the time of 
giving the instructions the principal gave 
money to the plaintiffs to cover disbursements. 
Subsequently the defendant called upon the 
plaintiffs on several occasions, to learn now the 
suit was progressing, and report to the principal 
in the case, who had returned to the United 
States, and with whom he had business transac- 
tions. On one occasion he paid money to 
plaintiffs on behalf of the principal in the 
United States. The action was token, judg- 
ment obtained and execution issued, but nothing 
was realized. After waiting some time plain- 
tiffs demanded payment of his bill of costs, 
which amounted to something over a hundred 
dollars. Defendant pleaded that he was in no 
way responsible, that he bad only acted on 
behalf of the other, whom from the first, plaintiff 
had accepted as the principal in the matter. At 
the trial plaintiffs argued that, as representing 
a principal resident in a foreign country, defen- 
dant was liable under Art. 1738 C. G. Defendant 
replied that the article applied only to factors, 
who differed from ordinary agents, and cited 
Crane & Nolan, 19 L. C. J. 309— Held, that 
defendant did not come under the article in 
question, and action dismissed. Doutre v. Ste. 
Mane, S. C. 1877. 

222. An agent who, in acting for his principal, 
causes damages to another, is directly and per- 
sonally responsible to such injured party, even 



when executing in good faith the orders of his 
principal, if such orders are illegal. Holtonlk 
Aitkins, 3 Q. L. R. 289, Q. B. 1875. 

223. The question was whether a letter, which 
had been signed by the defendant as President 
of the Montreal Omnibus Com pan v, involved 
a personal guarantee. A saisie arrU was about 
to be placed on certain effects of the Company, 
when defendant interposed, and prevented the 
plaintiffs from issuing the saisie-arret by pro- 
mising to have their claim settled. This 
promise was in the form of a letter to the attor- 
neys of plaintiffs, and was intended to be signed 
by the president and secretary, but was signed 
only bv the president. Subsequently the Com- 
pany became insolvent, and a return of nulla 
bona was made. The defendant being sued on 
the letter of guarantee pleaded that he only 
gave the undertaking, in his capacity of pre- 
sident of the Company, that the plaintiffs should 
be paid out of the assets of the Company. By 
the court : It was difficult, however, to under- 
stand of what use the engagement was, unless 
it was to be interpreted as a personal engage- 
ment, seeing that the Omnibus Company were 
already liable by law for the debt. The terms 
of the letter, it was true, seemed to exclude all 
personal obligation, as it stated that the defen- 
dant was "acting as president," and he signed 
as president; and the document also appeared 
to be incomplete, because it was intended to be 
signed by both president and secretary, but was 
signed by the former only. The judgment of* 
the court below dismissed the action on these 
grounds, but the Court of Review were of 
opinion to hold the guarantee personal, and, 
reversing the judgment, to condemn the defen- 
dant to pay $722.55. Brown & Ker, S. C. R. 
1877. 

224. The defendants, as agents of a firm of 
coal dealers, in Swansea, Wales, sold to the 
plaintiff a cargo of coals to be shipped by sailing 
vessel at a stated price. On action against 
them for breach of contract they set up their 
agency, and that the principals being well 
known, they were not liable — Held, in appeal, 
reversing the judgment of the court below, that 
an agent who contracts in his own name is 
personally responsible for a breach of the con- 
tract. Evans v. McLea, 2 L. N. 370, S. C. 
1879, & 1 Q. B. R. 201, &4 L. N. 76, 1881 ; 1715 
C. C. 

225. Liability of. — Where several persons, 
trustees of an insolvent estate, under a deed of 
composition, which gave them no power to draw 
or accept bills, signed promissory notes with the 
words " Trustees to estate C. D. Edwards," 
after their signatures— Held, that they were 

rsrsonally liable. Brown et al. v. Archibald, 
L. N. 327, 22 L. C. J. 126, S. C. 1878, & 3 L. N. 
43, & 24 L. C. J. 85, Q. B. 1879. 

226. Action by one assignee in insolvency 
against another, to recover the amount of an 
undertaking in the following terms : "Dear 
•• Sir,— Please place to the credit of the estate 
" N., V. & Co., the enclosed demand note for 
"$700, with the note of V. for same amount 
"as collateral. In consideration of this dis- 
" count I hereby promise to place you in funds 
"for the amount from the first sales of the 
" stock of castings now on hand. Yours, A. B. 
Stewart, Trustee— Held, following Brown v. 



,v 



49 



AGENCY. 



AGENCY. 



50 



Archibald, that the defendant was personally 
bound, not having disclosed that he signed for 
a principal or for an estate bound by his signa- 
ture- Court & Stewart, 3 L. N. 414, S. C. 
1880. 

227. Action for work and labor done for a 
public officer about the building in which the 
office was situated. Plea that the Government 
should pay, and to it they should apply— Held, 
that as the plaintiff had contracted solely with 
the defendant that the defendant was liable. 
YUnv. Sicotte, 2 L. N. 270, S. C. 1879. 

228. Action for demurrage, founded on a 
charter-party, executed at Newcastle, between 
the plaintiff, owners of the ship James Doll, and 
the Brock ville Gas Co., of Ontario. The 
charter-party, after mentioning the number of 
lying davs to be allowed for thedischarge of the 
cargo, further provided, " the merchant to have 
the option of keeping the vessel ten days on 
demurrage over and above the said lying days, 
at six pounds per day ;" and the bill of lading 
stipulated that the assignee thereof should pay 
freight for the coal therein mentioned, and all 
other conditions as per charter- party ." The 
defendants, acting as the agent here of the Brock- 
ville Gas Co., of BrockviTle, Ontario, received 
from the said charter-party and bill of lading a 
largequantity of coal on which they paid freight, 
and in so receiving the coal they delayed the 
ship for four days beyond the lying days. The 
defendants contended that they presented the 
bill of lading as the agents of the Brockville 
Gaslight Co., and as such agents, to the know- 
ledge of the master, obtained the cargo, and 
therefore could not be held personally liable— 
Held, that, notwithstanding, they were person- 
ally liable, on the ground that they were acting 
for a foreign principal.* Thwaites- v. Coul- 
tkur&U 3 Q. L. R. 104, S. C R. 1874. 

XL Liability of Principal. 

229. An agent kept an account in a bank as 
the agent expressly of his principal, but on a 
new account being opened it was opened in his 
name as agent simply, without specifying a 
principal. On an action by the bank against 
the principal named in the first account it was 
proved that in the second account the agent had 
kept the funds and drawn on account of different 
principals— Held, that the defendant was not 
liable. Metropolitan Bank t. Symes et vir, 21 
L. C. J. 201, S. C. 1876. 

230. The plaintiffs, a firm of attorneys in 
Montreal, received instructions from an attorney 
in Ontario to take action on a judgment tbey 
had obtained in Ontario against a person in 
Quebec They did so, and obtained judgment, 
but, failing to'realize on it, sued the judgment 
creditor for the amount of their costs— Held, 
that,under the circumstances, defendant was not 



• A factor whose principal zetldps in another country 
to personally liable to third persons with whom he con- 
tractu, whether the name "f the principal be known or 
not. The principal is not llabte on such contracts to the 
third parties unless it is proved that the credit was jriron 
to both principal mod factor or to the principal alone. 
1788 C. C. 



liable. Keller y. Wation, 2 L. N. 400, 0. C. 
1879. 

XII. Lien of Agent. 

231. An agent for a stranger has the right to 
refuse to deliver the effects in his charge until 
he has been indemnified for any trouble and 
expense he may have incurred in regard to 
them ; aud an agent resident in this country who 
acts and makes disbursements for another re- 
sident has the Bame right. Downie & Barrie, 9 
R. L. 517, S. C. 1879. 

232. The plaintiffs having imported a Quan- 
tity of steel rails in the year 1871, entered into 
a contract with one H. at Montreal to forward 
the rails from Quebec to Hamilton ; and, to 
enable him to receive them, they delivered to 
him the bills of lading of the different cargoes, 
the ocean freight of which was to be paid by H. 
H. arranged with the defendants to pay the 
ocean freight, to receive the rails, and then to 
ship them for conveyance to Hamilton. The 
defendants did so, having received the bill of 
lading for that purpose. At the end of the 
season there was aue to defendants for their 
services and disbursements a balance of 
$1948.55, and they had in their hands 218 of the 
rails. H. died insolvent in November, 1871, 
and the plaintiffs having refused to pay the 
balance due to the defendants, they on their part 
refused to deliver the rails in their hands. On 
this action in revendication of the rails. Plain- 
tiffs contended that defendants had contracted 
with and given credit to H. f and had there- 
fore no lien on the rails. They also contended 
that without a special contract to that effect, 
the defendants could not have any lien beyond 
what was due on the particular rails detained — 
Held, that they had a lien upon each portion of 
the goods in their possession for their general 
balance, as well as for charges arising on these 
particular goods. Great Western Railway Co, 
v7 Crawford, 6 Q. L. R. 160, S. C. 1880. 

XIII. Of Assignee in Insolvency. 

233. An assignee, under the Insolvent Act of 
1875, was held not to be an agent of the credi- 
tors individuality so as to bind them tor the 
costs of an .action which he had caused to be 
continued in his quality. Orepeau v. Glover, 5 
Q. L. R. 235, S. C. R. 179. 

XV. Power op Agent. 

234. An agent who has ceased to be such 
cannot bind his principal by his admissions so as 
to take a debt out or the operation of the law 
respecting the limitation of actions. Pinsonneault 
& Desjardins, 3 L. N. 29, & 24 L. C. J. 100* 
Q. B. 1879. 

235. Where an agent of an insurance com 
pany, acting on instructions received by telegram, 
which by error in transmission was made to 
say decide to join in the settlement, instead of 
decline to, &c, had joined in the settlement-— 
hi eld, that the company were bound by it. 
Provincial Assurance Co, of Canada & Roy, 10 
R. L. 643, Q. B. 1879. 
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235. Where a president of a company en- 
dorsed notes with the name of the company in 
favor of a bank, which knew that the notes in 
question were given for the benefit of the per- 
son endorsing, and not on account of the com- 
pany in whose name they were given — Held, 
that the company was not bound. Mechanics 
Bank k Bromley, 2 L. N. 389, Q. B. 1879. 

But where an agent of an insurance company 
procured from his company a policy for a 
person to whom he was indebted for board, 
and, without the knowledge of such perron, sent 
in a note to the company in the name of 
the insured in payment of the premium, which 
note he neglected to pay — Held, that the 
company was liable on the insurance. Ottawa 
Agricultural Insurance Co. & Bouthillier, 2 
L. N. 394, Q. B. 1879. 

XVI. Power of Attorney. 

236. Where a written power of attorney is 
filed as evidence of the agent's authority in an 
action against the principal, the court cannot go 
outside of it, and therefore where the power 
only authorized the agent to mortgage— Held, 
that he had no_power to sign promissory notes. 
Serr6 dit St. Jean & Metropolitan Bank, 21 
L. C. J.207, Q. B. 1»76. 

237. Revocation oj.— In action to set aside a 
deed of sale of plaintiff made by another, under 
a power of attorney which had been revoked 
prior to the sale— Held, that as to third persons, 
ignorant of the revocation, the acts of the agent 
would bind both himself and his principal ; but, 
in this case, there being clear evidence of bad 
faith on the part of the parties to the deed, the 
action would be maintained, and the deed set 
aside. * Aylmer v. Maker etal. t lL. N.232, S. C. 
1878; 1758 C.C. 

238. On a contestation of claims at a meeting 
of creditors, under the Insolvent Act, 1H75— 
Held, that a power of attorney by a president, 
cashier or manager of a Bank to a person not 
an employee of the Bank is invalid, in the 
absence of anything to show the power of those 
officers to grant the eame. Dinning in re & 
Samson,4Q. L. R. 26, S. C. 1877. 

XVII. Proof of. 

239. Action to recover $348.20 for work and 
labor done, and materials furnished by plaintiff 
in the repair ol a house belonging to defendant 
which had been burnt. The defence was that 
the work was not for the defendant nor author- 
ized by him but was for one B. B. was the 
tenant, and after the fire called upon the defen- 
dant to restore the premises to proper condition, 
when the defendant, told him to get it done and 
send him, the defendant, the account, lie also 
repeated this authorization on a subsequent 
occasion. It was also proved that the house 
was insured by defendant, and he had received 
the insurance arising from the fire — Held, that 
the authorization was sufficiently proved, and 
that the defendant was liable. Suite dit Vade- 
boncceur & Bell, 8 R. L. 635, Q. B. 1878. 

240. As to what constitutes sufficient proof 




* Confirmed in Appeal. Sue 4 L. N. 130. 



of agency to sell land or to bind the owner 
by promise of sale. See Stuart & White, 7 R. L. 
523, Q. B. 1876. 

XVIII. Revocation of Authority. 

241 . The appellant, residing in Ontario, in the 
fall of 1869, consigned thirty bales of hops to 
the defendant, a commission merchant in Mon- 
treal, for sale on commission. No sale having 
been effected, the appellant, in October, 1871, 
revoked the agent's authority, but was informed 
by him that he had just sold the hops to the 
respondent at five cents per pound, with option 
to accept or refuse the bargain within a week, 
which time had not then elapsed. The appel- 
lant took action of revendication and seized the 
hops, which were stored in the warehouse of the 
co-defendant. The action was dismissed in the 
Superior Court and the Court of Review on the 
ground of want of proof of property in plaintiff, 
and also on the ground that defendant had a 
right as agent for the sale of the hops to offer 
them for sale to respondent, and to enter into a 
contract with him concerning them, and such 
contract was binding on the principal. But 
held in Appeal, reversing this decision, that in 
the absence of a memorandum in writing, under 
the Statute of Frauds, the sale in question was 
not proved so as to defeat the right of the prin- 
cipal to recover. Lynn & Nivin, 23 L. C. J., 
235, Q. B. 1874. 

XX. What Constitutes. 

242. Where a trader transferred his stock in 
trade to a creditor, with the understanding that 
the transfer would be at an end as soon as the 
creditor had been paid, and in the meantime 
continued the business in his own name as 
before, and bought goods in his own name, for 
the purposes of the business so transferred — 
Held, that in doing so he was the agent of the 
transferee, who was liable in an action for the 
price of the goods. Vezina & CoU, 3 Q. L. R. 
32, C. C. 1876. 



AGENT. 

I. Indicted for Wrongful Conversion of 
Property under Power of Attorney, 
CRIMINAL LAW. 



see 



AGGRAVATED ASSAULT. 

I. Trial of, see CRIMINAL LAW, SUM- 
MARY TRIAL. 



AGGRAVATION. 

I. A Libel in Pleading, see LIBEL. 

AGREEMENT— See CONTRACTS. 

I. Not to bid at Judicial Sale, not neces- 
sarily invalid, see SALE. 



53 



ALIMENTS. 



ALLOWANCE. 



54 



II. To PROCURE THE WITHDRAWAL OF A CRI- 

misal Prosecution are Illegal, see CON- 
TRACTS. 



ALDEEMEN. 

I. Qualification of, see MUNICIPAL COR- 
PORATIONS. 



ALIAS WRIT— See PROCEDURE. 



ALIENATION. 

I. Of Property in fraud of Creditors, see 
DONATION, SALE, TRANSFER. 

II. Prohibition to alienate, see DONA- 
TION, SALE, &c. 



ALIENS— See FOREIGNERS. 

I. Hating no domicile or permanent resi- 
dence in the Province may be described by 
the surname only, proyided they are served 
personally and otherwise sufficiently des- 
IGNATED, see 9 42-43 Vic. Cap. 20. 



ALIMENTS. 

I. Allowance to Defendant under CON- 
TRAINTE; 

II. Exemption of. 

III. Illegitimate Children. 

IV. Liability op Children towards Par- 
ents. 

V. Right of Wife to. 

L Allowance to defendant under con- 
trainte par corps. 

243. A perron imprisoned under a judgment 
on a surety bond in appeal is not entitled to an 
alimentary allowance under 790 C.C.P. Cramp 
it Cbcquereau, 3 L. N. 332, S. C. 1880. 

II. Exemption of. 

244. A question came up whether an 
alimentary. allowance could be seized. The de- 
fendant had an alimentary allowance of $13 a 
month, and the plaintiff seized it for a sum due 
for rent. Held, that the allowance might 
be seized for a debt due for aliments, such 
as rent or lodging, but it would not be proper 
to allow the whole sum to be seized. The par- 
ties would, therefore, be sent to proof as to the 
proper proportion which should be allowed for 
rent. Seers v. , S. C. 1879. 

245. Plaintiff having obtained judgment 
against the defendant, lodged an attachment in 
the hands ' of the garnishees, who were the 
tenants of the defendant. The defendant con- 
tested the attachment on the ground that the 
money seized was the rent of a house which he 
posseted under the will of his late father, L.B., of 
date 10th July, 1864, and under its provisions 
the bequest was for aliments, and could not be 



alienated or seized by his creditors. The plain- 
tiff did not answer the contestation — Held, that 
the rent in question could not be attached under 
the terms of the bequest, which agreed with C. 
C.P. 558. • Contestation maintained. Irwin 
& Bayer &McIver,S.C. 1877. 

III. Illegitimate Children. 

246. The defendant, father of an illegitimate 
child, had been condemned to pay an alimen- 
tary pension for the support of the child until it 
attained 14 years of age. At the age of 17 
the child, a girl, being of weak intellect 
and unable to support herself, the mother 
sued as tutrix for an alimentary pension of 
ten dollars, to begin 5 months prior to the in- 
stitution of the action. Judgment went for the 
plaintiff, and ; n appeal the following reasons 
were urged: 1st, That the tutorship of the 
mother was not registered. 2nd, That appel- 
lant ought to be tutor and was willing to take 
charge of the child and to place her in an asv- 
luni ; and 3rd, That in any case he could only 
be condemned to pav aliment from the institu- 
tion of the action— 2/ieW, dismissing the appeal 
on all these points. Poissant k BasrretU, 3 
L. N. 12, Q. 6. 1879. 

IV. Liability of Children towards 
Parents. 

247. The plaintiff, an old man upwards of 
eighty years of age, being destitute, sued his 
four children for alimentary allowance. On the 
evidence adduced they were condemned to pay 
him $10 a month in" advance, and the costs of 
action, but as it was established that they were 
not able to pay severally more than two dollars 
and a half a month, they were not to beheld 
liable for more than that amount. The attorney 
of plaintiff being unable by execution to realise 
his costs, took a rule against one of them, 
charging him with secreting his property, and 
asking that he be contrainte par carps to pay the 
amount of his costs, which was some $260. 
Defendant answered the motion for the rule 
that he was only liable for a fourth of the 
costs, and deposited that amount, including costs 
of seizures, in court — Held, that the deposit 
was sufficient inasmuch as the defendants 
could not be held jointly and severally for the 
coets of the action. Crevier v. Orevier, 9 R. L. 
313, S. C. 1877. 

V. Right of Wife to Alimentary Allow- 
ance. 

248. Demand by a wife for alimentary allow- 
ance, and for permission to live apart from her 
husband, granted. Hughes v. Bees, 3 L. N. 
220, & 24 L. C. J. 41, S. C. 1880. 



ALLOWANCE. 

I. To Defendant under Contrainte par 
Corps, see ALIMENTS. 

• Alimentary allowanoe granted by a Court. 
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IT. To Illegitimate Children, see ALI- 
MENTS. 



ALTEKATION. 

I. Of Bills and Notes, see BILLS OF 
EXCHANGE. 



ALTERNATIVE OBLIGATION- 
S' CONTRACT. 



AMABLE COMPOSITEURS— See 
ARBITRATION. 



AMENDMENT. 

I. Costs of, see COSTS. 

II. Of Affidavit with Requete Ciyile, see 
REQUETE CIVILE. 

III. Of Bailiff's Return, see PROCEDURE 
Service 

IV. Of Declaration, see PLEADING. 

V. Of Indictment, see CRIMINAL LAW; 



AMEUBLISSEMENT. 

I. Effect of Clause of in Marriage Con- 
tract, see MARRIAGE CONTRACTS, 
Rlnunciation. 



ANIMALS. 

I. Claim for Care of Prescribes in Five 
Years, see PRESCRIPTION. 

II. DAMAOE8 BY, see DAMAGES. 



ANSWERS— Sea EVIDENCE, Admis- 
sions. 

ANSWER IN LA W-See PLEADING, 
PROCEDURE. 



APPEAL. 

I. After Desistement. 

IL By Notary in Support of Deed. 

III. Death of Party in. 

IV. Delays in. 

V. Discontinuance of. 

VI. Effect of. 

VII. Effect of Insolvency on, see IN- 
SOLVENCY. 

VIII. Faotums in. 




IX. From Board of Municipal Delegates 
concerning Roads, see MUNICIPAL COR- 
PORATIONS Roads. 

X. From Judgments. 

On Demurrer. 

Interlocutory, 

Ordering Portage, 

Settling facts for Jury Trial 

XI. From Recorder's Court. 

XII. From two Judgments at once. 

XIII. Grounds of. 

XIV. In Action to Annul Letters 
Patent. 

XV. In Election Cases. 

XVI. In Forma Pauperis. 

XVII. In Insolvent Matters. 

XVIII. In Municipal Matters. 

XIX. Intervention in. 

XX. Jurisdiction of Court of. 

XXI. On Demurrer. 

XXII. Payment of Costs of Interlocu- 
tory Judgment. 

XXIII. Penalty in. 

XXIV. Postponement of Hearing. 

XXV. Privileged Cases in. 

XXVI. Procedure in. 

XXVII. Reason of Appeal. 

XXVIII. Reprise d' in stance. 

XXIX. Requete Civile. 

XXX. Return of Writ Instanter. 

XXXI. Right of. 

XXXII. Rule to Prevent. 

XXXIII. Security in. 

XXXIV. Sureties in. 

XXXV. To Privy Council. 

XXXVI. To Supreme Court. 

I. After Desistement. 

249. A party in whose favor an interlocutory 
judgment ha* been rendered may desist from 
such, even afler a motion for leave to appeal 
has been granted, and without the consent of 
the opposite party, and in such case the appeal 
will be dismissed with costs against appellant 
from the filing of the desistement. Nadeau* 
k Pacaud, 9 R. L. 678, Q. B. 1876. 

II. By Notary in Support of Deed. 

250. Where a deed was declared faux by a 
judgment of the Superior Court the notary be 
fore whom it was executed, and who was one of 
the witnesses in the suit, was allowed to appeal 
on becoming cessionaire of the debt. Dejoy & 
Forte, 3 L. N. 36, Q. B. 1879.* 

III. Death of Party. 

251. On a motion to dismiss, on the ground 
that the reasons had not been filed in time — 
Held, the death of a party who has not appeared 
in appeal does not interrupt the proceedings in 
appeal. Hus k Millet, 2 L. N. 229, Q. B. 1879. 

IV. Delays in. 

252. Motion to reject appeal granted, the 
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reasons not having been filed until the day be- 
fore the opening of the term. Larochelle & 
Beid, 1 L. N. 279, Q. B. 1878. 

253. Respondent moved to have it declared 
that appellant had lost his right of appeal, 
security not having been given within the time 
specified by the order. The court granted the 
motion, as there was a question of costs on the 
application for leave to appeal. McCaffrey & 
Bruneau, 3 L. N. 298, Q. B. 1880. 

254. Motion to dismiss an appeal because the 
reasons of appeal were not filed within the eight 
davs prescribed by the Code. Motion rejected 
with cost*. Dionne & Boss, 3 L. N. 299, Q. B. 
1880 ; 1134 C. C. P. 

255. Motion on the part of defendant in the 
Circuit Court to be allowed to file his petition 
in appeal six months after the proper time. It 
appeared that the appellant's attorney sent the 
record to another attorney in Quebec, intending 
he should file it for the term of September, 
1877. The Quebec correspondent did not know 
what to do with it and kept it in his possession 
over the December term — Held, that the failure 
to produce the appeal was not that of the 
public officer, but of the appellant's attorney 
and that leave could not, under the circum- 
stances, be granted. Simard & Fraser, I L. N. 
130, Q. B. 1878. 

256. Motion to have appeal declared, aban- 
doned, the petition not having been filed within 
the twenty-fire days. Security was duly given, 
and the petitioner gave his petition to a bailiff, 
often employed in the office of the Circuit Court, 
to file, but who was not an officer of the Circuit 
Court. Instead of filing the petition in the 
Circuit Court, the bailiff forwarded it to the 
clerk of Appeal — Held, that the appeal would 
not be dismissed, but the appellant was con- 
demned to pay the coflts of the motion. Gin- 
vwnt & Methot, 3 L. N. 196, Q. B. 1880. 

V. Discontinuance of. 

257. An appellant who has neglected to pro- 
duce his reason* of appeal within the prescribed 
delay cannot obtain a discontinuance so as to 
deprive the respondent of his right to have the 
appeal dismissed with costs, miller & Fox, 7 
B. L. 570, Q. B. 1876. 

VI. Effect of. 

258. Where appeal was taken from a judgment 
maintaining a capias, but security given for 
costs only — Held, that this did not suspend the 
execution of the capias and the recourse against 
the bail. Lajoie A Mullin et al., 21 L. C. J. 
59, Q. B., &9R.L. 48, 1876. 

259. The plaintiff having obtained judgment 
on the 30th April, issued a saisie-arrH in the 
hands of the garnishee, returnable on the 30th 
May. On the 20th May the defendant took an 
appeal from the judgment, and on the 23rd 
security was given. . Under these circumstances 
defendant claimed that he was entitled to main 
lcc6t of the seizure — Held, that the appeal had 
the effect of fixing all the proceedings in the 
position they then were, and that consequently 
main levee could not be granted. Desjardins 
v. Ouimet k Perrault, 2 L. N. 194, S. C. 1879. 



VII. Effect of Insolvency on. 

260. A creditor has a right to sue and recover 
judgment against his debtor, notwithstanding 
that the estate of the debtor may have been 
placed in compulsory liquidation under the 
Insolvent Act, so long as the debtor has not been 
discharged under the Act; and, consequently, 
proceedings in appeal, to which the debtor is a 
party, cannot be suspended on the ground that 
the debtor has made an assignment under the 
Insolvent Act. Archambault & Westcott, 23 
L. C. J. 292, Q. B. 1878. 

VIII. Pactum in. 

261. A factum is not required in appeals from 
the Circuit Court unless it be specially ordered, 
and the court will not make such order with- 
out some cause shown, and particularly on the 
part of defendant, the effect of such order bein^ 
to create a del a v. Beaudet & Mahoney, 1 L. N. 
679, Q. B. 18781 

X. From Judgment. 

262. On demurrer. — An appeal will lie from 
a judgment on a demurrer rejecting part of 
defendant's plea. Huntingdon & White, 2 L. 
N. 399, Q. B. 1879. 

263. Interlocutory. — An appeal may be 
granted from an interlocutory judgment dis- 
missing an exception to the form. Board of I 
Temporalities, tfcc, v. Minister & C of St. 
Andrew's Church, 3 L. N. 379, Q. B. 1880. 

264. Action was brought against the president 
and directors of the Levis and Kennebec R. R. 
for damages for illegal seizure of debentures. 
Beaude tte, one of the defendants, sued Reid, the 
London financial agent of the road, for having 
issued certain of these debentures in violation 
of the company's charter. R pleaded to the 
action en garantie among other things thut the 
directors authorized the issue, and that Beau- 
dette as one of a firm actually accepted a 
portion of the debentures as collateral security. 
The plaintiff en garantie demurred to the last 
part of the plea, and the demurrer was main- 
tained. On motion leave was granted to defen- 
dant en garantie to appeal. Sargeant v. Blan- 
chet et al. & Beaudette & Beid, 1 L. N. 114, 
Q. B. 1878. 

265. Where a garnishee made his declaration 
in the district where he resided, which was not 
the district where the writ issued, and the Pro- 
thonotary having neglected to forward it in 
time, the garnishee was condemned to pay the 
debt personally, unless he made a new declara- 
tion, and paid' all the costs of the tierce saisie, 
on motion leave to appeal was granted. Gleason 
& Vancourtland, 1 L. N. 115, Q. B. 1878. 

266. Ordering Portage.— An appeal from a 
judgment ordering a partage must be brought 
within a year, and the Court of Appeal will not 
take cognizance of the judgment, but only of 
proceedings subsequent thereto, and made in 
pursuance of it. Haggerty & Morris, 8 R. L. 
446, Q. B. 1876. 

267. Settling facts for jury trial.— Motion for 
leave to appeal from an interlocutory judgment 
of the Superior Court, settling the facts for a 
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jury trial. Both parties were dissatisfied with 
the judgment, and the plaintiff declared in writ- 
ing hi* willingness to desist from it — Held, 
granting the motion as to costs onlv, and 
sending the parties back to the Superior 
Court to have the facts settled. Citizens 
Insurance Co. & Lajoie, 3 L. N. 108, Q. B. 
1880. 

XI. From Recorder's Court. 

268. On an appeal from a judgment of the 
Recorder in an assessment case, the court can- 
not hear evidence and give a final judgment on 
the merits. Beaudry v. City of Montreal, 1 L. 
N. 484, 8. C. 1878. 

XII. From Two Judgments at once. 

269. The appellant filed two oppositions by 
one of which she claimed a share of the pro- 
perty seized by one title, by the other opposition 
she claimed the remainder of the property by 
another title. The two cases were conducted 
separately, and two judgments intervened reject- 
ing the appellant's oppositions. The appellant 
took out one writ of appeal from both judgments. 
The respondent moved to reject the appeal. 
Motion dismissed but without costs. Dionne v. 
Ross, 3 L. N. 299, Q. B. 1880. 

XIII. Grounds op, see Right op. 

270. Questions not in the pleadings or record 
in the court below cannot torm ground of or 
be used as an argument in appeal. L 9 Union St. 
Joseph & Lapierre, 4 S. C. Rep. 164, Su. Ct. 
1879. 

271. In a case of capias, held that the affidavit 
could not be attacked in appeal, on grounds 
which had not been raised in tne first instance 
Heyneman & Smith, 21 L. C. J. 298, Q. B. 1877. 

272. Motion for leave to appeal. Action 
commenced by a saisie conservatoire. Defendant 
met the affidavit by exception a la forme, which 
was dismissed, as not being the mode indicated by 
the Code, for attacking the affidavit. Motion for 
leave to appeal refused on the ground that the 
party moving had a more expeditious mode of 
proceeding than by exception to the form, and 
that therefore nothing but delay would result 
from granting the appeal. Lebel & Pacaud, 2 
L. N. 202, Q. B. 1879. 

273. Action for price of sale. Defendant 
pleaded by preliminary exception that there 
were two mortgages en registered on the pro- 
perty, and asked suspension of the proceedings 
till this trouble was removed. The plaintiff 
produced two receipts, sous seing privi, and 
the court dismissed the exception, except as to 
costs, which plaintiff was condemned to pay to 
defendant. Defendant moved for leave to ap- 
peal. Appeal refused. Perron & Belisle, 1 
L. N. 279, Q. B. 1878. 

274. Appeal will not lie on the ground of ir- 
regularities in the Court of first instance which 
have not been mentioned in Review when the 
case was before that Court. Scroggy & Gordon, 
2 L. N. 350, Q. B. 1879. 

275. Appellants objected to a judgment on a 
promissory note, on tne ground of want of au- 
thority in the Corporation, or in the Mayor and 



Secretary who had signed the note — Held, that 
as defendants had not pleaded they could not 
raise that question in appeal. Corporation of 
Township of Grantham v. Couture, 2 L. N. 350, 
Q. B. 1879. 

XIV. In Actions to Annul Letters Patent. 

276. Motion Vy respondent to reject the ap- 
peal because the writ was not issued within 
forty days after the judgment.* The action 
was in the name of the Attorney-General 
to annul letters patent. By Art. 1035 of the 
Code of Procedure it i° provided that demands 
for annulling letters patent may be made by 
suits in the ordinary form, or dv scire facias, 
upon information brought by Her Majesty's 
Attorney-General or Solicitor-General, Ac. By 
Art 1037 an appeal lies from the final judg- 
ment rendered upon such information, provided 
the writ of appeal issues within forty days from 
the rendering of the judgment. The writ of ap- 
peal issued after forty days, but in answer to 
that objection it was' urged that the proceeding 
was not by information but by ordinary suit, 
and that the limit of forty days only applied 
when the proceeding began by information and 
scire facias — Held, that the delay for appeal in 
such cases was forty days, whether by informa- 
tion or by suit in the ordinary form, and, there- 
fore, the appeal was too late. Anger, Attyr 
Gen., k Murray, 3 L. N. 108, Q.B. 1880. 

XV. In Election Cases. 

277. On the 2lst April, 1677, an election 
petition was filed in the P rot ho notary 'a office 
at Murray Bay, district of Saguenay, against 
respondent. Respondent pleaded by preliminary 
objections that the election petition, notice of 
its presentation, and copy of the receipt and de- 
posit had never been served upon him. Judgment 
was given, maintainingthe preliminary objections 
and dismissing the petition with costs. Petition- 
ers thereupon appealed to the Supreme Court* 
under 38 Vic. cap. 11, sec. 48 — Held, that 
the judgment was not appealable, and that 
under that section an appeal will lie only from 
the decision of a judge wno has tried the merits 
of such petition .f Brassard is Langevin, 2 S. 
C. Rep. 319, Su. Ct. 1878. 

278. And the hearing of the preliminary ob- 



* The information Is served upon the person who holds 
or relie* upon such letter* patent, and 1« heard, tried and 
determined in the game manner as ordinary suits, 1006 
C. C. P. 

An appeal lies from t** final Judgment rendered upon 
such information, provided the writ of appeal issues 
within forty days from the rendering of the judgment, 
1087 C. C P. 

t But by the Supreme Court Amendment Act of 1879, 
sec 10, it is provided that *' an appeal shall lie to the 
Supreme Court from the Judgment rule, order or d'cHon, 
of any court or Judge on any preliminary objection to 
an ele ti<n petition, the aUowanoe of which Khali have 
been final and conclusive, and which shall have put an 
end to the p tit ion, or which would, if allowed, hate been 
final and conducive and have put an end to the petition, 
provided a)wa*s that an appeal in the last-roenti >nea 
esse shall not operate as a stay of proceedings, or to de- 
lay the trial ot the petition, unless the court or a Judge 
of the court appealed from Khali so order; and provided 
also that no appeals shall be allowed under this section in 
oases in litigation and now pending except oases when 
the appeal has been allowed and dour filed. 
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jectiona and the trial of the merits of the election 
petition are distinct acta of procedure. 76. 

279. There is no appeal from an order given 
in chambers by a judge of the Superior Court 
permitting a candidate at a federal election to 
examine the ballots. Mackenzie & White, 7 R. 
L. 218, Q.B. 1875. 

280. There is no appeal to the Queen's Bench 
in controverted election cases. Bruneau v. 
Massue, 2 L.N. 38, &23 L. C.J. 60, Q. B. 1878. 

XVI. In Forma Pauperis. 

281. The Court of Queen's Bench may grant 
leave to appeal to that court in forma pauperis. 
Loyseau & Charbonneau, 3 L. N. 308, Q. B. 
1880. 

XVII. Ik Insolyent Matters. 

282. No appeal can be instituted from a judg- 
ment rendered in a case under the Insolvent 
Act, 1875, after the expiration of eight days 
from the rendering of the judgment complained 
of. Johnson & Leaf et al., 2 L. N. 226, & 23 
L. C. J. 262, Q. B. 1879. 

283. The term of eight days within which, 
under sec 128 of the Insurauce Act, 1875, pro- 
ceedings in appeal or revision must be prose- 
cuted, applies to judgments in Review as well 
as to those of the court of first instance. 
Graftis v. Sleeper, 1 L. N. 31, & 22 L. C. J. 76, 
Q. B. 1877. 

284. An appeal lies from all orders or judg- 
ments concerning insolvent banks, but where 
such order or judgment is interlocutory leave 
must first be obtained. Mechanics Bank & St. 
Jean & WyUc, 2 L. N. 315, &9R.L. 659, Q.B. 
1879; C. 39 Vic. cap. 31. 

285. Appeal does not lie from any judgment 
of the Superior Court, under the Insolvent Act 
of 1875, which is not a final judgment. Mackay 
k The SL Lawrence Salmon lishing Co., 21 
L. C. J. 76, Q. B. 1876. 

XVIII, In Municipal Matters. 

286. Motion to reject an appeal which had 
been taken from the decision of a judge at Mon- 
treal, on a proceeding to have a by-law of the 
Corporation relating to butchers' stalls de- 
clared null. The proceeding was taken under 
Art. 997 of the Coot* of Civil Procedure, which 
authorizes the Attorney-General, when any 
corporation exceeds its powers, to prosecute the 
corporation on the part of the Crown. Article 
1033 says that an appeal from any final judg- 
ment, rendered under the provisions of the 
chapter, lies to the Queen's Bench, " except in 
matters relating to municipal corporations and 
offices " — Held, that the article was clear and 
coujd admit of no doubt, except this : it had 
been contended that as the Statute prior to the 
Code contained the words " city and all muni- 
cipal corporations," and the word city had been 
omitted in the Code, the appeal was not taken 
away for matters relating to a city corporation. 
The court was /Unanimous in saying that this 
argument could not prevail. Another argu- 
ment was that it was the Attorney-General who 
was asking leave to appeal, and the Attorney- 



General could not be precluded from an appeal. 
But the answer to this was that it was not the 
Attorney- General at all — it was another party 
using his name. Even if it were considered the 
Attorney -General, as he was named in the 
chapter taking away the appeal, it would be 
questionable whether he is not precluded from 
appeal. Attorney General & City of Montreal, 
Q. B. 1876. 

287. There is no appeal to the Circuit Court 
from a decision of the County Council sitting 
in revision of an aeseesment roll. Meunier v. 
Corporation of the Co. of Levis, 3 Q. L. K. 345, 
C. C. 1877. 

288. An appeal lies from a judgment of the 
Circuit Court under Art. 970 of the Municipal 
Code. Montreal Cotton Co. & Corporation of 
Town of Salaberry of Valleyfitld, 2 L. N. 338, 
& 9 R. L. 551, Q. B. 1879. 

289. Appeal lies to the Queen's Bench from 
a judgment of the Circuit Court, on a proceeding 
under Art. 100 of the Municipal Code. Rolfe 
& Corporation of Township of Stoke, 3 L. N. 69, 
&24L. C.J. 213, Q. B. 1880. 

290. When a Municipal Council takes upon 
itself to revise the electoral lists, without any 
complaint having been produced, there is no 
appeal from such decision to a judge in cham- 
bers. CoU exp., 4 Q. L. R. 98, 8. C. 1878. 

291. But when the Council has decided upon 
a complaint, even when such complaint ha* not 
been produced within the delay fixed by law, 
that is sufficient to give jurisdiction to a judge 
on appeal from such decision. 75. 

292. In an action to set aside a municipal 
assessment roll, appeal will lie from the Circuit 
Court to the Queen's Bench.* Rolfe A Corpor- 
ation of Township of Stoke, 2 L. N. 103, & 24 
L. C.J. 103, 213, Q. B. 1879. 

XIX. Intervention in. 

293. An intervention will lie in matters in 
appeal where sufficient cause is shown. Me 
chanics Bank v. St. Jean & Wylie, 2 L. N. 315 
Q. B. 1879. 

XX. Jurisdiction op Court of. 

294. The Court of Appeal has no jurisdiction 
to entertain an application tor change of venue 
in a criminal matter. Corwin exp., 2 L. N 364, 
Q. B. 1879. 

XXI. On Demurrer. 

295. Motion for leave to appeal from a judg- 
ment dismissing a plea on demurrer. The 
action wa» for damages for libel against the 
proprietor of the Canadian. The plea rejected 
set forth that appellant had not written the 
article, but that it was written by anotuer on 
whom plaintiff had since avenged himself. 
Appeal re I used on the ground that the judg- 
ment could be corrected on the merits if it 



* Referring to the oaie ot the Corporation of the 
County of Drummond & Corporation of the Parish of 
St. Gulllauov (Dig. 87-408). Ramsay, J , said, in that case 
we allowed the appeal, but we sent the cane back to the 
oourt below on account of irregularities. 
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appeared later that defendant had been deprived 
of a valid defence. Desjardins & Hamilton, 1 
L. N. 590, Q. B. 1878. 

XXII. Payment of Costs of Interlocutory 
Judgment in. 

296. On a motion for new security in appeal, 
it wa« shown that the party moving had been in 
delault, and had had the default removed sub- 
ject to payment of costs, and no notice had been 
given that there costs had been paid — Held, 
that the motion would be discharged quant d 
present. Goff & Grand Trunk Railway & Per- 
kins, 2 L. N. 410, Q. B. 1879. 

XXIII. Penalty in. 

297. The penalty in a security bond on an 
appeal to the Supreme Court, wnich stipulates 
that the penalty should become due and payable 
in case the appellant failed to prosecute hie 
appeal, and the judgment appealed from be 
affirmed, cannot be recovered when the appel- 
lant after giving security discontinues his 
appeal. South Eastern Railway Co. & Lamb- 
*vt,22L. C.J. 224,8. C. 1877. 

XXIV. Postponement of Hearing. 

298. Application to have case postponed on 
account of the absence of one of the attorneys, 
granted on the understanding that it was not to 
be drawn into a precedent. Citizens Insurance 
Co. & Grand Trunk Railway Co., 3 L. N. 198, 
Q. B. 1880. 

XXV. Privileged Cases in. 

299. The appellants applied to have their 
case heard by privilege, on the ground that the 
action had been dismissed sou/ recours on a 
special pleading, and unless the appeal was 
decided during that term the action would be 
prescribed, and the appellants' recourse by 
another action be prescribed. Application re- 
fused. Merchants Bank & Whitfield, 3 L.N. 
198, Q. B. 1880. 

XXVI. Procedure in. 

300. Motion on the part of respondent that 
the appeal be not heard until he can take pro- 
ceedings in the Superior Court to reject from 
the record a document alleged to be faux, and 
that lor th : 8 purpose the record be transmitted 
to the court below. Motion granted. Marquis 
& Van Cortlandt, 1 L.N. 590, Q.B. 1878. 

301. Motion to remit papers to court below 
pending appeal in order to proceed with princi- 
pal instance copies to be substituted in appeal. 
Motion rejected. Mills v. Weare, 2 L. N. 202, 
Q. B. 1879. 

XX VII. REA80N8 OF APPEAL. 

302. Where appeal was taken at the same 
time on the merits and from a judgment dis- 
missing an exception to the form, one of the 
consider ant* on which the judgment of the 



court below was confirmed was that the reasons 
of appeal did not specially state that the judg- 
ment dismissing the exception to the form was 
erroneous. Dunning & Uirouard, 9 K. L. 177, 
Q. B. 1877. 

XXVIII. Reprise d 'Instance. 

303. An appellant under the Insolvent Act 
1875, could not on the insolvency of the respon 
dent demand that the assignee of the latter 
should take up the instance. McKinnon A 
Thompson, 23 L. C. J. 95, Q. B.. 1878. 

XXIX. RequAte Civile. 

304. Semble, that a requdte civile may be 
brought in appeal in certain cases. Hampson 
& Thompson, 2 L. N. 206, Q. B. 1879. 

XXX. Return of Writ Instanter. 

305 . Respondent imprisoned on capias, moved 
the immediate return of writ of appeal. Motion 

framed. Metacomet National Bank k Paine, 2 
..N.410, Q.B. 1879. 

XXXI. Right of. 

306. An interlocutory judgment rejecting an 
inscription for enqu&te and merits as having 
been filed before articulations and answers, is 
a judgment from which an appeal will lie. 
Bellay & Quay, 4 Q. L. R. 91, Q. B. 1874. 

307. And where there has been a desistement 
from such judgment, without a tender of costs, 
the Court of Appeals will condemn the respon- 
dent in the costs of both courts. lb, 

308. Respondents and one M. having been ap- 
pointed commissioners in expropriation under 
27-28 Vic Cap. 60, made their valuation of 
certain land which had been expropriated. On 
petitions to the Superior Court, by certain con- 
tributories and the Corporation, appellants, the 
respondents were removed from office, on 
the ground that they had in their valuation 
adopted a principle which was so palpably 
erroneous that its adoption amounted to a want 
of diligence, which justified the court in order- 
ing their removal. This decision was reversed 
by the Queen's Bench in appeal— Held, in Privy 
Couucil, that an appeal lay from the "Superior 
Court to the Court of Queen's Bench from the 
above order of removal, which, having been 
made after proceedings usual in an ordinary 
8ii it, was to all intents and purposes a final 
judgment of the Superior Court within the 
meaning of the 1115th Art. of the Code of Pro- 
ced u re. Mayor, Ac, of Montreal & Brown et al. , 
2 L. R. 168, P. C. 1876. 

309. Appeal will not lie from an exparte 
judgment, on the ground that the claim for 
which judgment had been rendered had been 
trans (erred prior to action brought, and no 
notice given of the transfer. Stanley v. Honlon, 
21 L. C. J. 75, Q. B. 1876. 

310. There is no appeal from a judgment 
partially confirmed by the Court of Review if 
the appellant only complains of the part con- 
firmed. Beauchene & LahaU, 10 R. L. 115, 
Q. B. 1876. 
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311. The amount demanded determines the 
right of appeal, and not the amount of the 
judgment appealed from. Boudrcau & Suite, 3 
Q. L. R. 336, Q. B. 1877 ; Grand Trunk By. & 
Godbout, 3Q.L.R. 346, Q. B. 1877. 

312. There is no right of appeal from a judg- 
ment on proceedings concerning municipal 
affaire. Danjou & Marquis, 3 Q. L. R. 335, 
Q. B. 1877. 

313. Appeal lies to the Court of Queen's 
Bench from a judgment not contested homolo- 
gating a report of distribution. Shortis & 
Normand, 3 Q. L. R. 382, Q. B. 1877. 

314. And the recourse by opposition accorded 
to the creditor by Art. 761 of the Code of Proce- 
dure* does not take away the right of appeal. lb. 

315. Where in a report of collocation of the 
proceeds of the real estate of an insolvent, sold 
by the sheriff, the assignee was ranked for $308.- 
80 fees and d^bur-e merits, and the report was 
homologated — Held, that the appellants, who 
were hypothecary creditors,had a right of appeal 
from the judgment of homologation, although 
they had not contested in the court below. 
Shortis v. Normand, 1 L. N. 86, Q. B. 1877. 

316. An appeal will«be allowed, in the discre- 
tion of the court, from a judgment rejecting a 
motion to dissolve an injunction, although the 
parties have disregarded the injunction and 
proceeded as though it had not issued. Joly 
et al. & Maedonald, 1 L. N. 448, Q. B. 1878. 

317. On proceedings in prohibition taken 
against a judgment rendered by the Court of 
Quarter Sessions, for an infraction of the License 
Law, where the judgment of the Superior Court 
has been confirmed by the Court ol Review, con- 
stituting chose jugee against the principal 
party, the magistrate who has contested the 
prohibition ha* not the right of appeal, although 
it was not he who inscribed in revision. Doucet 
▼. St. Jmand, 4 Q. L. R. 146, Q. B. 1878. 

318. A judgment confirmed in Review is not 
susceptible of appeal, the provisions of Q. 37 
Vic. cap. 6,t amending 36 Vic. cap. 12, apply- 
ing to judgment* rendered under Art. 823 ot the 
Code of Procedure, as well as to other judg- 
ments rendered in review. Metacomet Na- 
tional Bank v. Paine, 5 Q. L. R. 372, Q. B. 
1879. 

319. In an action of damages for specific 

* Any ptrty aggrieved by a Judgment of distribution 
may teak redrew by mean* ot an appeal or a petition tu re- 
vocation, if them are grounds tor it. whether he has ap- 
peared 1q the suii or, his claim being meutiutied in the 
certificate of hypothecs, hebas not appeared. Any cre- 
ditor meutioned in the registrar's certificate, who ha> not 
appeared in thecaiise, may, moreover, within fifteen days 
■sea redrew by means ol an opposition to the judgment, 

f Wfi \^« T^« A m 

t If the court or judg* orders the defendant (In capias) 
to be dtochsrged. the plaintiff may obtain a suspension 
of the order by declaring immediately that he intends 
to have the decision reviewed, and depositing the amount 
rtouired oy Art. 497. He may likewise appeal trom the 
judgment in review, ir he declares immediately his 
intention of doing so and causes the writ of appeal to be 
served within three judicial days lrom the reud^r.ng of 
the Judgment in review. If the plaintiff fails to comply 
with the* formalities, the defendant is discharged. 828 
C. C. 1*. 

Ho person who shall have inscribed in review, before 
three judges • • any cause in the Superior Court, and 
shall onsueh inscription have proceeded to judgment, 
waU be entitled to appeal to the Court of Queen's Bench 
from the judgment of the Superior Court sitting in 
renew, If such judgment confirms that rendered in the 
first instance. <j.87 Vic. cap. 6, tee. 1. 



slander, where the court below overruled a 
demurrer to a plea which set up the truth of 
the Blander, and charged similar acts agaiust 
the plaintiff on other occasions, leave to appeal 
from such judgment was refused. Rouleau k 
Lortie, 6 Q. L. H. 156, Q. B. 1880. 

XXXII. Rule to Prevent. 

320. A writ of compulsory liquidation issued 
against appellant at the instance of the Domi- 
nion Type Foundry. Some proceedings were 
had, and the writ was quashed on petition. 
Then a petition was presented by the respon- 
dent in the nature of a tierce opposition, com- 
plaining of this judgment, and another judge 
set aside the judgment complained of, thereby 
reviving the proceedings in insolvency. The 
delay for appealing from the judgment was 
allowed to elapse, and subsequently appellant 
filed a fiat in the office to obtain a writ of appeal. 
The respondent at once took a rule upon 
appellant to show cause why a writ should 
issue after the delay had elapsed and the rule 
was granted nisi — Held, that such a proceeding 
ought not to be adopted, unless a very clear 
case could be shown ; that no appeal lay, and 
that the party was trying to get the appeal 
simply to frustrate the ends of justice. In such 
a case the court might interfere and stop the 
issue of the writ, and even punish the party for 
contempt. Cotton & The Ontario Bank, 22 
L. C. J. 77, Q. B. 1877. 

XXXIII. Security in. 

322. A bond in appeal by an attorney at law 
is valid, notwithstanding the 6th Rule of Prac- 
tice, and assuming that rule to be applicable to 
such a bond. Founder & Cannon, 6 Q. L. R. 228, 
Q. B.1861. 

323. Motion to have an appeal dismissed be- 
cause there was onlv one surety, and he had 
not justified — Held, that when there is only one 
surety he must justify on real estate. A new 
bail bond was offered and received, appellant 
paying cost* of motion. Marshall & Co fling, 7 
R. L. 575, Q. B. 1876. 

324. Petition on the part of respondent, that 
the security furnished by appellant be rejected, 
and the appeal dismissed, the surety bond 
having been signed by the clerk by surprise, 
and before the interrogatories submitted to the 
sureties were complete. The clerk's affidavit 
was filed in support of the petition — Held, that 
as the bond was apparently executed with all 
the formalities of an authentic document it 
could not be set aside on affidavit. Mallette & 
Lenoir, 7 R. L. 576, Q. B. 1876. 

325. The appellant having obtained leave to 
appeal to the r. G. filed a consent that the 
judgment should be executed, and at the same 
time a City of Montreal debenture was deposited 
as security for the costs of appeal — Held, that 
the attachment of 6uch bond in execution of 
the judgment would not prevent the court from 
accepting it as security. JetU et al. & Mc- 
Naughton, 21 L. G. J. 192, Q. B. 1876. 

326. A security bond in appeal, which has 
been duly signed by the prothonotary and 
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stamped, cannot be set aside on the ground tha 
it was executed by error and surprise. Mai- 
lette & Lenoir, 21 L. G. J. 84, Q. B. 1876. 

327. An appellant will not be ordered to give 
new security because one of his sureties admits 
and declares that he was really insolvent at the 
time he signed the bond, although he then 
declared he was solvent. Riddell &Mc Arthur, 
22 L. C. J. 78, Q. B. 1877. 

328. The Court of Queen's Bench cannot 
entertain a petition to have the security de- 
clared insufficient, on the ground that the 
respondent has discovered since the completion 
oftheN>nd that the securities were really in- 
sufficient at the time the bond was signed. 
Lapointe & Faulkner, 22 L. G. J. 53, Q. B. 
1877. 

329. A judge of the Court of Queen's Bench 
has power in chambers to extend the delay for 

fiving security on appeal to the Privy Council 
eyond the delay ordered by the court, when- 
ever he is seized of the matter prior to the 
expiration of such delay, and on security being 

Sut in within such extended delay the respon- 
ents are estopped from executing the judgment 
appealed from. The Mayor, <kc, of Montreal 
& Hubert et al., 21 L. G. J. 85, Q. B. 1877. 

330. In giving notice of security in appeal an 
additional day is not required for every five 
leagues distance. Fiola & Hamel & Gaanon & 
Ham*l,4Q. L. R. 62, Q. B. 1877. 

331. When security in appeal is given for the 
costs only, the consent of the attorney of the 
party that the judgment of the court below be 
executed is sufficient, lb. 

332. For security in appeal, a single hypothe- 
cary surety is sufficient, lb. 

333. Appeal from the Circuit Court. Notice 
was given that security would be put iu on a 
certain day, and the respondent appeared and 
required the sureties to justify. The sureties 
justified as required and no objection was 
offered. Now a motion was made, supported by 
a number of affidavits, alleging that at the time 
these sureties justified the party respondent 
thought they were both holders of real estate, 
and that he had since discovered that they are 
not holders of real estate; that tbey are insol- 
vent, and he desired to force the appellant to 
give new security — Held, that the respondent 
was too late with his objection. He alleged no 
new fact. He did not say that they had become 
insolvent since, but simply that he had been 
mistaken. If such an application were allowed 
it would lead to endless litigation. The court 
would have to order an enquSle as to whether 
these facts were true. Motion rejected 
Faulkner & Lapointe, Q. B. 1877. 

334. Under Insolvent Act, 1875, a respondent 
in appeal was held not liable to give security 
for co*ts on becoming insolveut. McKinnon v. 
Thompson, 23 L. C. J. 95, Q. B. 1878. 

335. A security bond in appeal from the 
Circuit Court may be amended by supplying 
the description of the real estate on which the 
security justified, and which had been omitted 
in the bond . Montreal Cotton Co. & Corpora- 
tion oj the Town of Salaberry of Valleyfieid, 24 
L. C. J. 169, 2 L. N. 338, & 9 B. L. 651, Q. B. 
1879. 

336. Where the security, on an appeal from 



the Circuit Court, has not been put in within 
the delay required by Art. 1143 of the Code of 
Procedure,* the appeal will be dismissed. Carter 
& Lalanne, 24 L. C. J. 160, Q. B. 1879. 

337. The security in appeal should be filed in 
the office of the prothonotary of the Superior 
Court, where the judgment appealed from was 
rendered, and not at the place where the court 
sits.f McGreeoey & DouceUlO H. L. 535, Q. B. 
1879. 

338. And a security bond for $500, when the 
judgment appealed from exceeds $600, in capital , 
interest and costs, is insufficient, and will be 
rejected on motion even after the production of 
lac turns, lb. 

339. Petition by respondent to have the secu- 
rity rejected and new security ordered within a 
specific delay. Appellant not being able to 
find qualified security for her appeal, made over 
a certain property, which was mortgaged to the 
respondent for $10,000, and which was the very 
property in dispute, by a deed in which it was 
stipulated that they would neither sell nor mort- 
gage the property, and that they would return it 
to her if she paid the judgment. Oneofthe sure- 
ties swore that the properties were worth from 
$15,000 to $17,000, they pretended to buy them 
from appellant for $12,000. In the corporation 
books they were valued at $12,600. Neither the 
purchaser nor the vendor had the full title to 
them. New security ordered. Robert & The Trust 
and Loan Co., 3 L. N. 378, Q. B. 1880. 

340. Appeal dismissed, new security not hav- 
ing been put in within the delav ordered. 
Morin & Homier, 3 L. N. 392, Q. B.*1880. 

341. Action against the appellant accom- 
panied by capias. In the court below appellant 
had given security on the capias by transferring 
to the plaintiff bailleur de foods claims to the 
amount of $4,344, The amount sued for was 
$1,450. The defendant, now appealing, prayed 
acte of the declaration that he had previously 
given security to an amount three times the 
amount sued for, and he renewed the offer of 
this security to avail as security for judgment 
and costs on the appeal. Security accepted on 
condition of proving the value of the hypothecs, 
and that it was sufficient for the purpose.? 
O'Brien & McLynn, 3 L. N. 143, S. C. 1880. 

342. Where a motion was made to dismiss an 
appeal on the ground of insufficient security, the 
appellant was allowed fifteen days in which to 
increase the security. Lacy & Drapeau, 3 L .N. 
194, Q. B. 1880. 

343. But where an appellant, from the Circuit 
Court, applied to be allowed to give security 
after the expiry of the fifteen days — Held, that in 
such case the party must show not only that 



* The party appealing most, within fifteen days after 
the rendering of t^e judgment, but without being bound 
to give nouoe, give good and sufficient sureties who 
must Juetify their sufficiency to the sattat'.cti n of the 
person reviving their seourlty, that he will prosecute 
the appeal, will answer the condemnation, and pay the 
cost* in the event of the Judgment being couiirmed. 

fThe security must be received before one of the 

Judges or the prothonotary of the court in which the 
udgmeut was rendered, and such judge or prothonotary 
may swear the sureties, and ask them any pertinent ques- 
tions with respect to their sufficiency. 1125 C. O. P. 

t When a person cannot find surety he may in lieu 
thereof deposit some sufficient pledge, 1968 U. C. 
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the failure to give security in time wa9 due to 
no fault attributable to him, but that he persisted t 
in his intention to appeal at the earlier, 
opportunity. Duquette & Brochu, 3 L. N. 195 
Q. B. 1880. 

XXXIV. Sureties in. 

344. Where the insolvency of a surety in 
appeal was alleged, and a new one demanded, the 
surety was ordered to be called in to be examin- 
ed, and, on hi* failing to appear, a new one was 
ordered. Wright & Foster & Fish, 2 L. N. 394, 
Q. B. 1879. 

345. Action on Bond. Action on surety 
bond in appeal. Plea by one of the sureties 
that he was insolvent, and the plaintiff ought to 
have had another named in his stead, and also 
that the appellant was insolvent, and the as- 
signee to his estate ought to have been called in 
— Held, dismissing both plea*. Fuller v. 
Farquhar, 2 L. N. 142, S. C. 1879. 

346. Where leave to appeal to the Supreme 
Court from a judgment of the Court of Review 
was allowed, and sureties bonds were entered 
into, but the appeal was dropped — Held, that the 
sureties were mrt, liable. Canadian Meat and 
Produce Co. v. Wiseman, 3 L. N. 85, S. C. 18H0. 

347. A new surety may be substituted for one 
whose real estate is proved to be of a value less 
than the amount of the bond. Morin & Homier. 
3LN.309, Q. B. 1880. 

348. Where a surety in appeal was proved to 
be insolvent he was ordered to be replaced by 
another. Ouimtt &, Desjardins, 3 L. N. 108, Q. 
B. 1880 .• 

349. Where sureties in a case in appeal from 
a judgment which was confirmed tendered the 
costs, with a condition that the money should be 
returned in the event of the Privy Council grant- 
ing a special application to appeal, and the judg- 
ment being reversed on such appeal — Held, 
that they had no right to annex such a condition 
and they were condemned to pay the costs abso- 
lutely. Carter v. Ford, 3 L. N. 412, S. C. 1880 

XXXV. To Privy Council. 

350. A motion was made by the defendants in 
this case for leave to appeal to the Priv 
Council, and was resisted on the ground that 
the amount was not enough to entitle the party 
to his appeal. The action was for $2,000, and 
the judgment was for $1,500, so that neither the 
amount claimed by the action, nor the amount 
ot the judgment, would give the right to go to 
the Privy Council: the defendant, however, 
claimed that the future interest would make 
up the amount. But this future interest 
was not given by the judgment, so that there 
was no pretence for saying that it could give 
the right of appeal. In the case of Rcher & 
Voyer the appeal had been refused by this 
Court because the principal and interest de- 
manded up to the time of the action did not 
amount to $2,000. An application was made 
to the Privy Council, ana thereupon, not re- 
versing the decision here, but exercising the 



* For remarks of Railway, J. , conoernlng the Imprison- 
it of sureties in appeal, see lb. 



discretion which they have, leave to appeal was 
granted. But that case even differed from the 
present Motion for leave to appeal rejected. 
Facaud & Queen Insurance Co., Q. B. 1876. 

351. The right of appeal in controverted 
election cases having been taken away by the 
Controverted Elections Act of Quebec, the pre- 
rogative right to admit an appeal from such 
decisions to Her Majesty in Privy Council does 
not exist. Landry v. theberge, 3 Q. L. R. 202. 
P. C. 1876. 

352. Petitioner having been declared duly 
elected a member of the Legislative Assembly of 
Quebec his election was afterwards, on petition, 
declared null, under the Quebec Controverted 
Elections Act, 1875, and himself declared guilty 
of corrupt practices, both personal* v and by 
agents. He then applied for special leave to 
appeal to Her Majesty in Council— Held, that 
although the prerogative of the Crown cannot be 
taken away except by express words,and the 90th 
section of the above Act, providing that such judg- 
ment shall not be susceptible of appeal, does, 
not mention either the Crown or its prerogatives 
yet the fair construction of the above Act and 
previous legislation is that it was the intention 
of the Legislature, under said Act, which was as- 
sented to by the Crown, to create a tribunal for 
the purpose of trying election petitions in a 
manner which should make its decision final 
for all purposes, and should not annex to it the 
incident or its judgment being reviewed by the 
Crow.i under its prerogative. Application re- 
fused. Theberge & Landry, 2 L. R. 102, P. C* 
1876. 

353. An appeal does not lie to the Privv 
Council from a judgment of the Court of 
Queen's Bench ordering a new trial. South 
Kastern Railway Co. v. Lambkin, 22 L. C. J. 21. 
Q. B. 1877. 

354. A judgment, setting aside the verdict of 
a special jury, and ordering a new trial, does not 
belong to that class of interlocutory j udgments 
from which no appeal is allowed to the Privy 
Council, and Her Majesty will grant an appeal 
from such judgments if the Queen's Bench refu. 
ses to allow it. Lambkin & South Eastern Rail- 
way Co., 21 L. C. J. 325, & 1 L. N. 52, P. C.1877. 

355. Leave to appeal to the Privy Council 
from a judgment of the Court of Queen's Bench 
will be granted, although the opposite party has 
already obtained leave to appeal to the Supreme 
Court of Canada. City of Montreal & Devlin. 
1L.N. 151, Q.B. 1878. 

356. A motion was made on the part of the 
respondent to be allowed to appeal to the Privy 
Council, on the ground that the judgment 
bound the future rights of the bar— Held, that 
the Court had no power to grant leave to 
appeal beyond the cases mentioned in Art 1178 
C. C. P. This case was not within any of 
them. It bound no future rights of respondent, 
and the bar was not a party.* The only remedy 
was for respondent to apply to the Privy Coun- 
cil for special leave to appeal. O Farrell & 
Brassard, 1 L. N. 115, Q. 6. 1878. 

357. On application for leave to appeal to the 
Privy Council, from a judgment o fthe Court of 
Queen's Bench — Held, that such leave would 
be granted, although the opposite party had 
already obtained leave to appeal from the same 
judgment to the Supreme Court of Canada. 
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City of Montreal & Devlin, 22 L. C. J. 136, Q. 
B. 1878. 

358. There is no appeal in matter* of prohi- 
bition to H. M. in Privy Council. CFarrell & 
Brassard, 4 Q. L. R. 214, Q. B. 1878. 

359. On an injunction to restrain the Govern- 
ment of Quebec from interfering with respon- 
dent in hie possession of a railroad — Held, that 
appeal would lie from the Queen's Bench to the 
Privy Council, Joly k Macdonald, 2 L. N. 104, 
Q. B. 1879. 

360. In a contested election case the consti- 
tutionality of the Dominion Contested Elections 
Act, 1874, was called in question. The courts of 
the Province of Quebec, as also the Supreme 
Court of Canada, after able and exhaustive 
arguments, decided in favor ofthe constitution- 
ality, and there being nothing to show that the 
judges of the Dominion would refuse to act 
in accordance with the judgments of those 
courts, leave to appeal to the Privy Council was 
refused. Valin & Langlois, 3 L. N. 38, P. C. 
1879. 

361. Defendant moved for leave to appeal to 
the Privy Council, from a judgment rejecting a 
petition to quash a capias. Leave granted. 
Ooldring v. Hochelaga Bank, 2 L. N. 232, Q. 
B. 1879. 

362. In insolvency cases, under the insolvent 
Act 1875 and amendments, no appeal lies to the 
Privy Council since the passing of the Domin- 
ion Statue, 40 Vic. cap 41. Benny & Moat, 2 L. 
N. 226, & 23 L. C. J. 262, Q. B. 1879. 

363. On an application for leave to appeal to 
the Privy Council — Held, that the interest 
could not be added to the principal demanded 
in order to make the amount sufficient to give 
a right of appeal to the Privy Council. Stanton 
y. Home Insurance Co., 2 L. N. 314, Q. B. 1879. 

364. Where appellant neglected to apply for 
leave to appeal to the Privy Council during the 
same term, his lawyer being absent when 
judgment was rendered, but was allowed to put 
in security for such appeal during the fifteen 
days after judgm en t^2ie&2, dismissing a motion 
to that effect, that the record would not be 
remitted to the court below for execution. 
Brewster & Lamb, 3 L. N. 109, Q. B. 1880. 

365. By 40 Vic. cap. 41, sec. 28 of the 
Parliament of Canada, it is provided that 
judgments of the Court of Queen's Bench 
in matters of insolvency shall be final. 
Under this provision the Court of Queen's 
Bench refused leave to appeal from a judg- 
ment of that court on a petition in insol- 
vency to the Privy Council. On petition to 
Her Majesty for special leave to appeal — Held, 
that the Act in question was within the powers 
of the Dominion Parliament, and that under it 
the Queen's Bench was justified in refusing 
leave to appeal further, Imt that this did not 
interfere with the prerogative of the Queen to 
allow an appeal to herself in Privy Council, 
which, in the present instance, would be allowed. 
Citshing & Dupuy, 24 L. C. J. 151, & 3 L. N. 
171, P. C. 1880. 

366. Application on behalf of appellant for 
leave to appeal to the Privy Council. The 
judgment was for $2985.83, and was suscep- 
tible of appeal to the Privy Council, but in 
consequence of the accidental detention of 
he counsel specially charged with the 



case he was not present at the render- 
ing of the judgment, and no motion for leave to 
appeal to the Privy Council was presented 
before the court adjourned. Indeed, by error, 
his partner filed a motion for distraction of 
costs. The petitioner offered forthwith to enter 
security for an appal to Her Majesty in Privy 
Council, and concluded as follows : ''"Wherefore 
your petitioner prays that Your Honor will 

Srmit him to enter his security in appeal to 
er Majesty in Privy Council, and, further, 
order that this petition do stand as a rule for 
the first day of the next term of said Court of 
Queen 's Bench, and that all further proceed- 
ings in this cause be stayed until after the 
hearing and determination of the rule." 
Ordered that the petition be allowed as to the 
offer of security, remainder rejected, with re- 
serve of all rights to respondent. Brewster & 
Lamb, 3 L. N. 75, Q. B. 1880. 

367. Where a judgment of the Superior Court 
had been confirmed by the Court of Appeal, 
special leave to appeal to the Privy Conncil 
was refused, there being no miscarriage in point 
of law or gross miscarriage on the facts ap- 
parent. Molson & Carter, 3 L. N. 407, P. C. 
1880. 

368. An appeal lies to the Privy Council 
from a judgment of the Queen's Bench dissolv- 
ing an injunction where the matter in dispute 
exceeds £500 stg. Dobie & Board of Tempo- 
ralities, etc., 3 L. N. 308, Q. B. 1880. 

369. But an appeal will not be granted to the 
Privy Council from a judgment of the Queen's 
Bench maintaining an action to recover an 
amount of assessments illegally exacted, where 
the matter in dispute does not exceed £500 
stg., and the fact that the roll under which the 
assessments were collected might exist for 
three years does not brine the cane under Art. 
1178 C. C. P.*, especially where the total 
amount for the three years would be under 
£500 stg. Lustier & Corporation of Hochelaga, 
3 L. N. 309, Q. B. 1880. 

370. And the Court of Queen's Bench will 
refuse leave to appeal to the Privy Council 
from a judgment of the Queen's Bench reject- 
ing an appeal to that court for want of jurisdic- 
tion. Angers, Attorney General, & Murray, 3 
L. N. 308, Q. B. 1880. 

XXXVI. To Supreme Court. 

371. Motion for leave to appeal to Supreme 
Court, after motion made to appeal to Privy 
Council allowed. Caver hill & RobiUard, 7 
R. L.575, Q. B. 1876. 

372. The Court of Queen's Bench has a dis- 
cretionary power to allow an appeal to the 
Supreme Court, after the delay mentioned in 



• An appeal lies to Her Majesty in her Privy Council 
from final judgments rendered In appeal or error by 
the Court of Queen's Bench. 

L In all oases where the matter in dispute relates to 
any fc* of office, duty, rent*, revenue or any sum of 
money payable to Her Majesty. 

2. In oases concerning titles to lands or tenements, 
annual rents and other matters, by which the rights in 
future of parties may be affected. 

3. In all other cases wbereiu the matter in dispute 
exceeds the sum or value of live hundred pounds stet* 
ling. 
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the statute has expired.* Caverkill & Robil- 
lard, 21 L. C. J. 74, Q. B. 1876. 

373. The judges of the Supreme Court 
being equally divided and the decision of the 
court below affirmed, the successful party was 
refused the costs of appeal. Liverpool is Lon- 
don <& Globe Insurance Co. v. Wytd et al., 1 
S. C. Rep. 605, Su. Ct. 1877. 

374. An appeal lies from the Supreme Court 
of Nova Scotia to the Supreme Court of Can- 
ada. Lenoir & Ritchie, 2 L. N. 373, Su. Ct. 1879. 

375. The right of appeal to the Supreme Court 
is governed by t he amount sued for not by the 
amount of the judgment. f Sheridan & The 
Ottawa Agricultural Insurance Co. 2 L. N. 266, 
S. C. 1879. 



* Every appeal from the judgment of a court or Judge 
whereby an election petition has been decided, shall be 
brought within eight days from the rendering thereof ; 
and every other appeal shall be brought within thirty 
days from the signing or entry or pronouncing of the 
judgment appealed from. C. 88 V. o. 11, s. 25. 

Provided always that the Court propos ed to be ap- 
pealed from, or any Judge thereof, may allow an appeal 
under special circumstances, except In the cam of an 
election petition, notwithstanding that the same may 
sot be brought within the time hereinbefore prescribed 
ia that respect ; but in such case the court or judge 
shall Impose such terms as to security or otherwise as 
shall seem proper under the circumstances, lb. sec. 26. 

t Subject to the limitations and provisions hereinafte r 
made, an appeal shall lie to the Supreme Court from all 
final judgments of the highest court of final resort,whether 
men court be a court of appeal or of original jurisdio- 
ion, now or hereafter established in any Province of 
Canada, in cases in which the court of original jurisdlc- 
ioo Ua Superior Court : Provided that no appeal »ha)l 
be allowed from any Judgment rendered in the Province 
of Quebec in any case wherein the sum or value of 
t*e matter in dispute does not amount to two thousand 
dollars, and the right to appeal in civil cases, given by 
thL. Act, shall be undenttood to be given in such cases 
onlv as are mentioned in tuls pec lion, except exchequer 
ca«e* and cases of mandamus, habeus corpu* or munici- 
pal by-laws as hereinafter provided. C. 88 Vic ll, s. 17. 

An appeal Khali also lie directly to the Supreme Court 
from the judgment of the Court of original jurisdiction 
by consent of parties, lb., s. 27. 

By the Amending Act C. 42 V. o. 89, it Is provided that 
—No appeal shall Be from any order made in any action, 
nut, cause, matter or other judicial proceeding, which 
shall have been made in the exercise ot the judicial dis- 
cretion of the court or judgo making the same ; but 
this exception shall not include decrees and decretal 
order* In suits, causes, matters or other judicial proceed- 
ings in the nature of suits or proceedings in Equity in- 
stituted in any Superior Court. Sec 2. 

An appeal shall He from final Judgments only in actions, 
suits, causes, mat -ere and other judicial proceedings ori- 
ginally instituted in the Superior Court of the Province 
of Quebec. Sec 8. 

Except as hereinafter provided for, no appeal shall lie to 
the Supreme Court but from the highest court of last re- 
fe»rt having jurisdiction in the Province in whioh the 
action, suit, cauec matter, or other judicial proceeding 
was origi&aUy instituted, whether the judgment or de- 
cision in such action, suit, cause, matter or other judioial 
proceeding may or may not have been a proper subject 
of appeal to such highest court of last resort. Sec. 6. 

No appeal shall be allowed from any judgment render- 
ed in the Province of Quebec, in any action, suit ; 
cause, matter or other judicial proceeding wherein the 
matter In controversy does not amount to the sura or 
value of two thousand dollars, unless such matter, if less 
than that amount. Involves the question of the validity 
of an Act of the Parliament of Canada or of the Legisla- 
ture of amy of the Provinces of CanaJa or of an ordin- 
ance or Act of any of the Councils or Legislative bodies 
of any of the territories or districts of Canada, or relates 
to any fee of office, duty, rent revenue, or any sum of 
money payable to Her Majesty or to any title to lands or 
tenements, annual rents, or suoh like matters or things 
where the rights in future might be bound : Provided that 
such appeals shall be from the Courts of Queen's Benon 
only. dec. 8. 

The word* " final judgment " in this Act contained, 
mean any Judgment, rule, order or decision whereby 
the action, suit, cause, matter or other judicial proceeding 
is finally determined and concluded. See 9. 



376. An appeal lies directly to the Supreme 
Court from a judgment of the Superior Court, 
sitting in Review, in cases not under $2000 in 
amount where the judgment having been con- 
firmed in Review against the party inscribing, 
no appeal lies to the Court of Queen's Bench. 
Abbott v. Macdonald, 21 L. C.J. 311, S. C. R. 
1877. 

377. The following certificate was filed with 
the printed case as complying with the Supreme 
Court rules : " We, the undersigned joint Pro- 
thonotory for the Superior Court of Lower 
Canada, now the Province of Quebec, do hereby 
certify that the said defendant has deposited 
in our office, on the twentieth day of November 
last, the sum of five hundred dollars, as security 
in appeal in this case before the Supreme Court 
according to sec. 31 of the Supreme Court 
Act, passed in the 38th year of Her Ma- 
jesty, chapter second. Montreal, 17th Jan- 
uary, 1878, Sgd. — Held, on motion to quash 
appeal, that the deposit of the sum of five hun- 
dred dollars in the hands of the Prothonotary 
of the Court below, made by appellant without a 
certificate that it was made to the satisfaction of 
the Court appealed from or any of its judges 
was nugatory and ineffectual as security for the 
costs of appeal. Macdonald & Abbott, 3 S. C. 
Rep. 278, Su. Ct. 1879. 

378. No appeal lies to the Supreme Court 
from a final judgment of the Court of Queen's 
Bench in a proceeding under the Insolvent Act 
of 1875 since the passing of the Dominion Statute 
40 Vic 4 cap 27, Borrowman & Angus, 2 L. N. 
131, & 23 L. C. J. 59, Q. B. 1879. 

379. On a motion to quash the appeal on 
behalf of the respondent, on the ground that 
the appellant had not, within three days after 
the registrar of the court had set down the 
matter of the petition for hearing, given notice 
in writing to the respondent or his attorney or 
agent of euch setting down, nor applied to and 
obtained from the judge who tried the petition 
further time for giving such notice as required 
by the 48th wee. of the Supreme and Exchequer 
Court Act* — Held, that this provision in the 
statute was imperative ; that the giving of such 
notice was a condition precedent to the exer- 
cise of any jurisdiction by the Supreme Court 
to hear the appeal ; that the appellant having 
failed to comply with the statute, the court 
could not grant relief under rules 56 or 69, 
and that therefore the appeal could not then be 
heard, but must be struck off the list of appeals 
with costs of the motion. Wheeler & Gwos, 3 
S. C. Rep. 374, Su. Ct. 1879. 



* When the Supreme Court la organised, and in the 
exercise of its appellate jurisdiction, the thirty- third, 
thirty. fourth and thirty- fifth sections of the Act passed 
in the thirty-seventh year of U.M.'s reign, and intitulpd 
"An Act to make better provision for the trial of Contro- 
verted Elections qf member $ of the House of Commons, and 
respecting matters connected therewith," shall b<> re- 
pealed, except as hereinafter provided, with resrj* ct to 
the proceedings then pending ; and thereafter any party 
to an election petition, under the said Act, who may be 
dissatisfied with the decision of the Judge who has tried 
suoh petition, on any question of law or of fact, and 
desires to appeal against the same, may within eight days 
from the day on which the judgo has given his deci* on, 
deposit with the clerk or other proper officer of the 
court (of which the judge is a member), for receiving 
moneys paid Into such court, at the place where the 
petition was tried if in the Province of Qneoec, and at 
toe clue office of the court in any other Province, the 
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380. Subsequent to this judgment appellant 
applied to the judge who tried the petition to 
extend the time for giving the notice, where- 
upon the judge granted the application and 
made an order " extending the time for giving 
the prescribed notice tin the 10th daj of 
December then next." The case was again set 
down by the registrar for hearing hy the 
Supreme Court at the February session follow- 
ing, being the nearest convenient time, and 
notice of such setting down was duly given 
within the time mentioned in the order. Res- 
pondent thereupon moved to dismiss the appeal 
on the ground that appellant unduly delayed to 
prosecute his appeal, or failed to bring the same 
on for hearing at the next session, and that the 
judge who tried the petition had no power to 
extend the time for giving such notice after 
the three days from the first setting down of 
the cape for hearing by the registrar of this 
court — Held, that the power of the judge who 
tried the petition to make an order extending 
the time for giving such notice, is a general and 
exclusive power to be exercised according to a 
sound discretion, and the judge having made 
such an order in the case tne appeal came pro- 
perly before the court for hearing, lb. 

381. Appeal from a judgment of the Superior 
Court, Rimouski, adjudging appellant to pay 
cost? — Held, that the appeal in cases of man- 



sum of one hundred dollars as security for costs, and a 
iurther sum of ten dollars as a lee for making up and 
transmitting the record ; and thereupon the clerk, or 
other proper officer of the court shall make up and 
transmit the record in the case to the registrar of the 
Supreme* Court, who shall set down the matter of the 
said petition for hearing bv the said oourt at the 
nearest convenient time, and according to any rules 
made in that behalf under this Act. and the party so 
opftealing shall thereupon, within three days, or such 
farther time as the jutige who tried the petition mny 
allotc, give to the other parties to the said petition affected 
by the appeal, or the respective attorntys or agents by 
wh om such parties were represented at the trial of the 
petition, notice in writing that the matter of the petition 
has been so set down for hearing in appeal as aforesaid, 
in and by which notice the said party so appealing may, 
If he desire*, limit the subject of the said appeal to any 
tpeciHl and defined question or questions ; nod ihe 
appeal shall thereupon be hea r d and determined by the 
Supreme Court, which r-hall pronounce such judgment 
upon questions of law or of tact, or b< th, as in the 
opinion of the said cou't ought to have been given by 
the Judge whose decision i- appealed from ; and the 
Supreme Court may make such order as to the money 
d< posited us aforesaid, aid ao to the costs of the appeal, 
as it may think just ; and in case it appears to the court 
that any evidence duly tendered at the trial was im- 
properly rejected, the court may caute the witness to be 
examined before the court or a judge thereof or upon 
commission, and the registrar shall certify to the spe ker 
of 'h<> House of Commons the judgment and decision of 
the court upon the several questions, as well of tact as of 
law. upon which the Ju»ige appealed from might other- 
wise ha\ e determined and certified hit* decision in pursu- 
ance of the said Act in the same manner as the said 
Judge should otherwlxe have done, and with the tame 
effect, and the Judgment and decision ot the Supren e 
Court shall be final to all intents and purposes. C. 88 
V ell. s. 48. 

By the amending Act 42 Vic. cap. 89, it is provided 
that an appeal ahull lie to the Supreme Court from the 
Judgment, rule. order or decision of any court or Judge 
on any preliminary objection to an election petition, the 
allowance of which shall have been final and conclusive, 
and hav<; put an end to the petition ; provided always 
that an appeal In the last mentioned case shall not 
operate as a stay of proceedings, or to delay the trial of 
the petition, unless tne curt or a judge of the court 
appealed from shall so order ; and provided also that no 
appeals shall be allowed under tl.ls section In cases in 
litigation, and now p+ tiding, except cates when the appeal 
has been allowed and duly filed. Sec. 10. 



damns under sec. 23* of the Supreme and 
Exchequer Court Acts is restricted by the 
application of sec. 11 to decisions of " the 
highest court of final resort" in the Province, 
and that an appeal will not lie from any. court in 
the Province of Quebec but the "Court of 
Queen's Bench \ Danjou & Marquis, 3 S. C. 
Rep. 251 , Su. Ct. 1879 ; & Macdonald & AbbotU 
3 S. C. Rep. 279, Su. Ct. 1879 ; & Beamish & 
Kaulbach, 3 S. C. Rep. 704, Su. Ct. 1879. 

382. In an action instituted in the Superior 
Court by the appellant against the respondents, 
three of the defendants severally demurred to 
the action, except as regards two lots of land in 
which they acknowledged defendant had an 
undivided share. The Superior Court sustained 
the demurrer, and, on appeal, the Court of 
Queen's Bench, in appeal, affirmed the judg- 
ment. The appellant thereupon appealed to 
the Supreme Court, and moved to quanh the 
appeal, on the ground that the Superior Cour 
had no jurisdiction — Held, that as the judg 
ment of the Court of Queen's Bench, the 
highest court of last resort having jurisdiction 
in the Province, finally determined and put an 
end to the appeal, which was a judicial pro 
ceeding within the meaning of sec. 9 of the 
Supreme Court Amendment Act of 1879,£ such 
judgment was one from which an appeal would 
lie to the Supreme Court of Canada, and 
though an appeal cannot be taken from a cour, 
of first instance directly to the Supreme C ourt 
until there is a final judgment, yet whenever a 
Provincial Court of appeal has jurisdiction, the 
Supreme Court can entertain an appeal from its 
judgment, finally disposing of the appeal, the 
case being in other respects a proper subject of 
appeal. Chevallier & Vuvillier, 4 S. C. Rep. 
605, Su. Ct. 1879. 

383. Appellant sued respondent before the 
Superior Court at Arthaba*ka in an action of 
$10,000 damages for verbal slander. The judg- 
ment of the Superior Court awarded to appel- 
lants $1,000 for special and vindictive damages. 
Respondent appealed to the Queen's Bench, 
and the amount of damages was reduced to 
$500, and costs of appeal against appellant, who 
thereupon appealed to the Supreme Court — 
Held, that he was entitled to his appeal, as, in 
determining the amount of the matter in 
controversy between the parties, the proper 
course was to look at the amount for which 
the declaration concludes and not the amount 
of the judgment^ Levi & Reed, Su. Ct. 1881. 

384. And held, further, that where, in an 
action of damages, a judge tries the case with- 
out a jury, and is not shewn to have acted upon 
a wrong principle in assessing the quantum of 
damages, this court, as an appellate court, will 



* An appeal shall lie to the Supreme Court in any case 
of proceedings for or upon a writ oi habeas corpus, not 
arising out of a criminal charge, and in any case of 
pro.eedings for or upon a writ o> mandamus, and in any 
case in which a by-law of a Municipal Corporation has 
been quashed by rule of oourt. or the rule for quashing it 
has been refused after argument. C 88 Vic c 11, ft. 28. 

t Query by Supreme Court reporters : Can the domi- 
nion Parliament give an appeal in a case in which the 
Legislature of the Province lias expressly denied it ? 

t Vide note. p. 73. Supra. 
§ Joyce k Hart reviewed. 
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not interfere with the discretion euch judge 
ha* exercised in determining the amount to be 
awarded. lb. 



APPEARANCE— See PROCEDURE. 



APPRENTICES— See MASTER AND 

SERVANT. 



APPROPRIATION. 

I. Ix Building Societies, see BUILDING 
SOCIETIES. 



ARBITRATION. 

I. Award. 

II. Ik hatters of Expropriation for Rail- 
ways, see RAILWAYS. 

III. Irregularities in. 

IV. Power of Arbitrators. 

V. Power of Court to appoint Arbi- 
trators. 

VI. Revocation of Power of Arbitrator. 

I. Award. 

385 . An award of arbitrators may be good in 
part and bad in part, but only in cases where 
the subject appears clearly capable of being 
separated, where for instance the arbitrator ex- 
ceeds his authority on one subject or proceeds 
to another as to which he has no power to 
make an award. Gray v. Fradet, 5 Q. L. R. 
226, S. C. 1879. 

III. Irregularities in. 

386. The defendant moved to reject an award 
made by a person appointed sole arbitrator and 
amiable compositeur on the ground that it did 
not state that the parties had been heard before 
him, or had bad an opportunity allowed them to 
urge their respective pretensions — Held, that 
the defect was fatal, and the motion to reject the 
award was granted.* Farmery. O'Nett, 1 L. N. 
220, & 22 L. C. J. 76, S. C. 1878. 

IV. Powers of Arbitrarors. 

387. Action on an award of arbitration. By 
agreement of 31st August, 1877, two amiable 
compositeurs were named and instructed to 
name a third in case of difference of opinion. It 
made the award of the two or of one of the two 
with a third binding ; and said specially that 
they could proceed without other proof than 



• The arbitrators most hear the parties and their proofs 
iwpeettTely, or establish a default against them and 
deckle according to the rales of law ; unless by the sub- 
mfaaion they have b*»en exempted from doing so, or 
' ) they have been named as mediators. The wit- 
i to be examined before the arbitrators may be sworn 
before the protbonotary or the clerk of the Circuit 
Court of the locality, or before a commissioner of the 
Superior Court, 1846, C. C.F. 



that which would be before them, and in the 
absence of the parties if they neglected or re- 
fused to be present and to offer proof when 
called upon to do so. The defendant informed 
one of the arbitrators that he had proof to make, 
but was not informed of a time or place where 
he could offer such proof. One of the arbitrators 
called in a third, and, without having heard 
either the other arbitrator or the parties, pro- 
ceeded with the one who called him in, and in 
the absence of the other, to render the award 
the confirmation of which was now sought by 
the action. Award in consequence declared 
null and action dismissed* Breakey & Carter, 
4 Q. L. R. 332, 8. C. 1878. 

V. Power of Court to appoint Abbitra 
tors. 

388. The power of the Court to appoint 
arbitrators under article 341* of the Code of 
Procedure* is not confided to matters arising 
out of the relationship between the parties. 
Robert & Robert, 21 L. C. J. 18, Q. B. 1876. 

VI. Revocation of Power of Arbitrator. 

389. Plaintiff did work about the building of 
a convent at St. Laurent. There was a dispute 
as to the price and the value of the work. In 
February, 1874, the parties came together and 
resolved to refer the matter to amiable composi- 
teurs, who were to make a report as soon as 
possible. After the arbitrators had taken up 
the matter the defendants' arbitrator refused to 
go on and made a deportement. The other 
two, after notifications to him, went on without 
him and made a report, although the defendants 
previously notified them that they revoked the 
submission. Plaintiff then sued for the amount 
of the award. Defendants' plea was that the 
award was ultra vires, null and void — Held, 
that the award was a nullity, and the action 
must be dismissed, as the defendants had 
revoked the submission before the report was 
made, which they had a right to do.f Metivier 
v. La CommunauU des Soeurs de Sic Croix, 7 
R. L. 388, S. C. 1875. 



ARCHITECTS — See BUILDEKS, 
CONTRACTORS. 

I. Remuneration of. 

390. The value of an architect's services may 
be proved by verbal testimony. Roy v. Huot, 
2 L. N. 347, S. C. 1879. 



• The Court may of its own motion, or upon applica- 
tion of one of the parties, refer to the decision of arbi- 
trators any case of dispute between relations concerning 
partitions or other matters offaot which it is difficult for 
the Court to appreciate, and al-o any other case if the 
parties consent to It 341 C. C. P. 

t During the delay fixed by the submission the ap- 
pointment of the arbitrators cannot be revoked except 
with the consent of all the parties. If the delay is not 
fixed, either of the parties may revoke the submission 
when he pleases. 1847 G. C. P. 
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ARCHIVES. 

I. Production of as Evidence, see COR- 
PORATIONS. 



ARPENTEUKS— See SURVEYORS. 

L IV ACTION EN BOKNAOE, StC ACTION. 



ARREARS. 

I. Of Charges in Donation, see DON- 
ATION. 

II. Of Interest, see INTEREST, PRE- 
SCRIPTION. 

III. Of Taxes, see TAXES. 

IV. Registration of, see REGISTRATION 



ARREST— See IMPRISONMENT. 

I. Damages for, when Illegal, see DAM- 
AGES. 

II. Of Judgment, see JURY in Civil Cases 

III. Under Capias, see CAPIAS. 



ARSON— See CRIMINAL LAW. 



ARTICULATION OF FACTS— See 
PROCEDURE. 



ASCENDANT DONATEUR. 
I. Liability of, see SUCCESSION. 



ASSAULT. 

I. Conviction for, a bar to Civil Action. 

II. Damages for, see DAMAGES. 

III. What is. 

I. Conviction for, a bar to Civil Action. 

391. In an action of damages for assault, for 
which the defendant had already been fined in 
the Recorder's Court — Held, that a conviction 
may be pleaded in bar of any other proceeding, 
civil or criminal, for the same cause. Callahan 
& Vincent, 3 L. N. 154, S. C. R. 1880. 



* If any person against whom any such complaint as 
In either or the last two preceding sections mentioned 
has been preferred by or on behalf of the party aggriev d 
has obtained snoh certificate (of aoquittal) or having 
been convicted has paid the whole amount adjudged to be 
paid, or has suffered the imprisonment or imprisonment 
with hard labor awarded, in every suob case ne shall be 
released from all further and otner procedure, civil or 
criminal, for the same cauce. C 82-88 V., c 20, s. 4$. 

Defendant may testify. On the summary or other trial 
of any person upon any complaint, information or Indict- 
ment for common assault the defendant shall be a com- 
petent witness for the prosecution on his own behalf. C. 
48 Vic, cap. 87, sec. 2. 



392. Bat must be pleaded in order to avail. 
Simard v. Marsan, 2 L. N. 333, S. C. 1880. 

HI. What is. 

393. Carrying away the windows of a dwelling 
house and leaving the occupants exposed to the 
weather is an assault. Dubuc & OUy ofMonU 
reoJ, 2 L.N. 334, S. C. 1879. 



ASSEMBLfiE DE PAEENTS— See 
FAMILY COUNCIL. 



ASSESSMENT ROLL— See MUNI- 
CIPAL CORPORATIONS. 



ASSESSMENTS— See MUNICIPAL 
CORPORATIONS. 

I. Fob Churches, see CHURCHES. 



ASSESSORS. 

I. Opinion of in Maritime Case mat be set 
aside, see MARITIME LAW. 



ASSETS. 

I. Of Community, see MARRIAGE CON- 
TRACTS. 

II. Of Insolvent Estate, see INSOL- 
VENCY. 



ASSIGNEE. 

I. In Insolvency not an Agent of the 
Creditors Personally, see AGENCY. 



ASSIGNEES. 
I. Bill of, see REVIEW, Grounds of. 



ASSIGNMENT. 

I. In Insolvency, see INSOLVENCY. 

II. In trust for Creditors, see TRUS- 
TEES. 



On any snoh trial the wile or husband of the defendant 
shall be a competent witness on behalf of the defendant, 
lb. 

Where another crime is charged, and the Court haying 
power to try the same is of opinion at the dose of the 
evidence for \Xi^ prosecution that the only case appar- 
ently made ont is one for oommon assault the defendant 
shall be a competent witness for the prosecution or on 
his own behalf, and his wife, or h»r husband if the defend- 
ant be a woman, shall be a competent witness on behalf 
of the defendant in respect of the charge of oommon 
assault : provided that this section shall only apply to 
oa*es tried without a Jury . lb . 

Except as in the next preceding section, this Act shall 
not apply to any prosecution where any other crime 
than oommon assault is charged in the information or 
indictment. lb. 



81 



ATTACHMENT. 



ATTACHMENT. 



82 



ASSOCIATIONS. 

L Illegal, see ORANGE ASSOCIATIONS. 



ASSUKANCE-iSe* INSURANCE. 



"ATALAYA" THE. 

I. Detention op, see FOREIGN ENLIST- 
MENT ACT. 



ATERMOIEMENT. 

I. Effect of Deed of, see OBLIGATIONS 
Notation. 



ATTACHMENT. 

I. Before Judgment. 
Affidavit for. 
Contestation of* 
Grounds of. 

Of Immoveables. 

II. By Garnishment. 

Contestation of Garnishee's Declaration. 

Declaration of Garnishee. 

Delay to declare. 

Effect of. 

Grounds of. 

Of Debts not yet due. 

Of Salary of Public Officers. 

III. Conservatory. 

IV. In Reyekdicatiok. 
Affidavit for. 
Grounds of. 

Must state value. 
Nature of. 

V. Liability for Illegal Issue of Writs 

OF. 

VI. Of Bond in Appeal, see APPEAL. 

VII. Of Usufruct of Moveables. 

VIII. Par Droit de Suite. 

I. Before Judgment- 

394. Affidavit for. — In an affidavit for attach- 
ment before judgment the words " may lose his 
debt or sustain damage" held, sufficient. 
Anderson v. Brusgaard, 3 Q. L. R. 287, G. G. 
1877. 

395. The omission to allege in an affidavit 
far saisie arrU before judgment, that the defen- 
dant is secretins his property, or (in the case of 
a trader alleged to be insolvent) that he still 
carries on business, is fatal. Osborne v. Kitsch 
& NiUch, 21 L. G. J. 252, S. G. 1877; 834 
C. C. P. 

396. An affidavit in which the plaintiff 
swears that the defendant is secreting or is 
about to secrete his estate, debts and effects, 
with intent to defraud his creditors, or the 
plaintiff in particular, is sufficient. FUmte v. 
Carrier, 5 Q. L. B. 350, S. C. 1879. 

397. On a motion to quash an attachment — 
Held, following Hurtubutse & Bourret, that in an 
affidavit for attachment it is not necessary to 



state thedateof the debt, nor the place at which 
it was contracted. V Heureux v. Martirxau, 6 
Q.L.R.275, S.C. 1H80. 

398. And the alU*t£Htions of the affidavit 
under art. 834* of the Code of Procedure, as to 
the grounds of the pUiiiurTn belief, that the 
defendant is immediately about to t»ecrete hi* 
property, may be stated according to form 45, 
of the same Code, although that form is given in 
connection with another article. lb* 

Form of Affidavit for Attachment before 

Judgment. 

A. B., said Plaintiff (or agent of said Plaintiff) 
being duly sworn on the Holy Evangelists, doth 
depose and say : — That heretofore, to wit, at 
Montreal, in the District of Montreal, on the 
day of eighteen hundred 

and seventy the said Defendant was, 

and still is, well and truly and personally 
indebted to said Plaintiff in a sum exceeding 
five dollars currency, to wit in the sum of 

dollars and - cents 

currency, being as and for {state briefly date, 
place and cause ofdebL) 

That deponent is credibly informed, hath 
every reason to believe, and doth verily and in 
his conscience believe, that said Defendant is 
now immediately about to leave the Province of 
Quebec, and is secreting and making away with, 
or is about to secrete and make away with 

estate, monies, credits, debts and effects, 
wifli intent to defraud creditors in general 

and the Plaintiff in particular; that the defen- 
dant is a trader, that he is notoriously insolvent, 
that he has refused to arrange with his creditors 
or make an assignment to them or for their 
benefit, and that he still carries on his business ; 
and deponent verily believes that without the 
benefit ot a writ of attachment, saisie arrH 
before judgment, said Plaintiff will be deprived 
of remedy, will lose debt and 

sustain great loss and damage, and deponent 
hath signed. 
Sworn, taken and acknowledged ] 

before at Montreal, i 

this day of eight- j 

een hundred ana ' 

399. Contestation of. — Where the contestation 
of an attachment before judgment consists 
merely in vague and general allegations of 
irregularity in the affidavit, without specifying 
anv particular irregularity, it will be dismissed. 
Hotte v. Ourrie, 22 L. C. J. 34, S. C. 1877. 

400. Grounds of — Respondent, who kept a 
hotel at Quebec, was indebted to the appellants 
in the sum of $361.19, for provisions and 
groceries used in the hotel. In settlement of 

• A creditor has a right before obtaining Judgment to 
attach the goods and effect* of bin debtor : l. In the case 
of the dernier equipeur. 2. In all oases where as plaintiff 
he produces an affidavit establishing that the defen 
dant is personally indebted to him in a ram exceeding 
five dollars, that the defendant absconds or is about 
imm**dlately to leave the province, or is secretins (or is 
about to secrete) his property, with the Intent to defraud 
bis creditors, and the plaintiff in particular, or thit 
defendant is a trader, that he is notoriously Insolvent, 
that he has refused to arrange with his creditor?, or to 
make an assignment to them or for their benefit, and 
that he still carries on his business, and in either case that 
the deponent verily believes that without the benefit of 
the attachment the plaintiff will lose his debt or sustain 
damage. 
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this account he gave to appellants two promis- 
sory notes, one for $152.67, due 7th May, 1877, 
the other for $208.52, due 9th July, 1877. 
Appellants having learned that respondent had 
sold a great part of the furniture of the hotel, 
and that on the 30th April and 1st May he 
intended selling the rest without providing for 
the notes in the hands of appellants, the latter 
took out seizures before judgment to seize 
what they could find belonging to respondent 
in the hands of others. Respondent petitioned 
to quash the attachment, on the ground that he 
was selling off his furniture and paying his 
creditors with the proceeds, and that there was 
abundance for that purpose— Held, that the 
circumstances were not sufficient to justify the 
attachment, and consequently quashed. Pri- 
meauk Trudeau,8R. L. 566, Q. B. 1878. 

401. Where a person, being about to change 
his residence from the city to a country place 
just outside, advertised his household furniture 
for sale, and a creditor hearing of it took an 
attachment before judgment, which was dis- 
missed— Held, that the debtor was entitled to 
damages for illegal attachment which were 
assessed at $20. Perry v. Pell, 2 L. N. 405, 
S. C. 1879. 

402. Saisie ArrU avant Jugement, founded 
on two bills of exchange amounting to 
$15,010.75. The head of the firm defendants 
resided in Germany, and had for some time 
been insolvent In consequence of his insol- 
vency, the defendants had also for sometime 
been in liquidation, and had been in the habit of 
making remittances to him from time to time, 
the last of such remittances having been made 
shortly before the institution of the action. It 
wa-» proved also that the partner in Germany 
directed the managing partner in Quebec not to 
pay the plaintiffs' claim, and the managing 
partner told the agent of the plaintiffs that 
although it was doubtless a hard case that he 
intended to follow the instructions of his 
partners, and when asked to make an offer 
without prejudice, he said he could not in any 
ca«e pay the claim or make any offer as 
requested, and on being further pressed told 
the agent that he had given him an answer 
already, and if he thought he had a good case 
to go on with it; and -when he was threatened 
with an attachment, said that the plaintiff 
could not get an attachment before judgment — 
Held, to constitute secretion and to justify the 
attachment. Meier k Beling,5 Q.L. H. 153, 
S.C. R.,& 274, Q.B. 1879. 

403. The defendant, in 1875, gave the plain- 
tiff' an obligation for $100, with interest at 8 
per cent., upon which he gave her a first 
mortgage duly registered upon a farm, which 
he had purchasedat sheriff's sale for $1,320. 
The evidence showed that the farm so pur- 
shased had somewhat decreased in value, but 
even the plaintiff's witnesses acknowledged 
that it was worth more than five times the 
amount of the plain tifTs claim. The defendant 
owed another sum of $375, for which he sold 
his farm with right of redemption, whioh had 
expired by lapse of time, and he further owed a 
couple of small debts amounting together to 
$41. The defendant, having a large family, it 
was decided that the father and four daughters 



should go to the States and try to earn money 
to pay off the incumbrances on his farm, and 
that the sons should remain to work upon a 
lot of land belonging to one of them in the 
township of Bulstrode. With a view to their 
leaving, in order to pay travelling expenses, 
defendant advertised his moveable property, of 
the value of about $200, for sale by auction, 
and thereupon the plaintiff sued out a saisie 
arrU before judgment, making the usual affi- 
davit for that purpose. The defendant proved 
that he ha.i always borne a good character, 
was much more than solvent, had always met 
his engagements, and that the action in ques- 
tion was the first that had ever been instituted 
against him — Held, that there was no evidence 
of fraudulent intent on the part of the defendant, 
that the plaintiffs claim was perfectly secured, 
and that her saisie arrit was entirely unfound- 
ed. Lagace* v. Ayolte, 5 Q. L. K. 240, S. C. R., 
k 6 Q. L. R. 88, Q. B. 1880. 

404. Of Immoveables. — Immoveables may 
be seized under a writ of saute arrit before 
judgment.* Oorbeil v. Charbonneau, 3 L. N. 
381, S. C. 1880. 

II. By Garnishment. 

405. Contestation of Garnishee's Declaration. 
— A sale and transfer in fraud of creditors may 
be attacked by a creditor on the contestation of 
the transferee's declaration. Kane k Racine, 3 
L. N. 66. k 24 L. 0. J. 216, Q. B. 1880. 

406. Contestation of declaration dismissed 
but without costs owing to the imperfections 
and vagueness of the declaration. Catellier k 
Cassant k Heaton, 2 L. N. 348, 8. G. 1879. 

407. A garnishee is not a party in a case 
until his declaration is contested* Bachand v. 
Bissau k Trudeau, 2 L. N. 324, S. G. 1879. 

408. Where a garnishee made his declaration 
in a different district from that in which the 
writ issued, and the prothonotary neglected to 
forward the declaration in time, the garnishee 
was condemned to pay the debt personally, un- 
less he made a new declaraion and paid all 
the costs of the tierce saisie .f Gleason k Van 
Courtland, 1 L. N. 115, Q. B. 1878. 

409. Declaration of Garnishee' — A tiers 
saisi called to declare what he owes is bound 
to declare what he owes both personally and in 
his quality of universal usufructuarv legatee. 
Huaon v. Painchaud k Bivard, 3 L.N. 414, k 
24 L. C. J. 168, Q. B. 1880. 

410. And a judge at hearing : s bound to revise 
a decision maintaining an objection made by 
the tiers saisi to declare what he owes per- 
sonally to an universal legatee. To. 

411. Delay to Declare, — A tiers saisi who 
has not made his declaration within the delay 
prescribed by law may do so afterwards, even 
after judgment has been rendered, on payment 
not of all the costs incurred on the saisie, but 
of those occasioned by the default only. Beau* 
doin v. Duchaine k Bellefleur, 8 B. L. 663, 
C. C. 1876. 



• See note. p. 8a Supra, 

t Leave to appeal from this Judgment was granted, 
with what result 1b not reported. 
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412.— Effect of— Action for $25,000. Plea, 
by dilatory exception, that an attachment had 
been lodged in the hands of defendant for 
the same sum, to which attachment plaintiff 
was a party, and defendant prayed that all 
proceedings be stayed until a decision on the 
merits of the attachment — Held, maintaining 
the exception. O'Halloran & Barlow, 3 L. N. 
171, S. C. 1880. 

413. A creditor whose claim has been 
attached in garnishment by one to whom he 
owes money may, notwithstanding, sue and 
obtain judgment against his debtor, but in such 
case the court will order that the judgment be 
served upon the plaintiff and on the tiers saisi 15 
davs before its execution. Crebassa v. Oie. de 
CiemindeFer de Sud Est, 8 R. L. 722, C. G. 
1878. 

414. The existence of a previous saisie arrU 
in the hands of the defendants as garnishees 
does not prevent the plaintiff (defendant in a 
previous suit) from seizing moneys due to de- 
fendants in the hands of other garnishees. 
Mackay v. Routh & The Bank of Montreal, 1 
L. N. 161, & 22 L. C. J. 22, S. C, and 1 L. N. 
266, S. C. R. 1878. 

415. An attachment by garnishment is not 
dissolved by an appeal from the judgment 
under which the attachment is made. Desjar- 
dinsk Ouimet & Perrault, 2 L. N. 194, S. C. 
1879. 

416. Contestation of an opposition by an 
assignee. The question was whether a saisie- 
arr&, attaching monies due by the insolvent, 
was superior to the assignee's claim — Held, 
that the saUU-arrU amounted to nothing until 
the seizing party got judgment ; then he would 
have a vested right with which other people 
could not interfere. Here the contesting party 
got his judgment only after the insolvency had 
taken place, and the assignment prevented him 
from acquiring any rights whatever. Opposi- 
tion of assignee maintained, and contestation 
dismissed. Lapierre v. Tessier & Farmer, 
S. C. 1879. 

417. The plaintiff was a judgment creditor 
of defendant in his quality of curator to the 
vacant succession of the late A. D., and lodged an 
attachment in garnishment in the hands of the 
Guarantee Co. The Company declared that they 
had in their hands a sum of $570.24 belonging to 
the succession, but that they held it as a special 
security to secure them against any claims 
which might be brought against them under 
certain bonds given by them to the Queen, 
whereby they guaranteed the good conduct of 
the said A. D. The declaration on contestation 
was maintained. McNichols v. Badeau & 
Canada Guarantee Co., 3 L. N. 133, S. C. 1880. 

418. Grounds of. — A judgment creditor issued 
an attachment in garnishee against one to 
whom his debtor had sold a property alleging 
fraud and fraudulent connivance, and asking 
that the sale be set aside, and that the 
garnishee be condemned personally — Held, 
that he had only the right to have the sale 
declared void in order to restore to defendant 
possession of his property, but could not at 
the same time ask for a personal condemnation 
against the garnishee. La Banque d'Echange 
du Canada v. Massi, 2 L. N. 192, S. C. R. 
1879. 



419. Right to.— Where a defendant came in 
and contested a writ of saisie-arrU en main 
tierce, issued by plaintiff, on the ground that 
writs of saisie-arrU had been served on him 
by creditors of the plaintiff— Held, that this 
was no reason why plaintiff should not issue his 
writ, and the contestation was dismissed. 
Cadieux v. Canadian Mutual Fire Insurance 
Co., 1 L. N. 340, 8. C. 1878. 

420. Of Debts not yet due.— Attachment in 
the hands of the Societe de Construction, 
garnishees, on the 11th of March, of a debt 
not due by them to defendant until the next 
day — Held, that as at the moment of the 
attachment the garnishee owed nothing to 
defendant, that the attachment was invalid and 
the declaration of the garnishee was main- 
tained. Molsons 9 Bank v. Lionais & La 
SociiU de Construction Mutuelle des Artisans, 3 
L. N. 116, & 24 L. C. J. 176, S. C. R. 1880. 

421. Of Salary of Public Officers.— An 
attachment against the defendant, an employee 
of the Quebec Government was issued under 
the provisions of Q.38 Vic, cap. 12. The head 
of the department in which the defendant was 
employed declared that there was nothing due 
to the defendant at the time of the attachment, 
but that he was in receipt of a salary of $129.34 
per month. The plaintiff thereupon moved 
that the attachment be continued, and that the 
tiers saisi, the provincial secretary, should be 
held to make a further declaration on the 
fifteenth of October then next, and on the 
fifteenth of each of the months of November, 
December and January, then next, and on 
every following month so long as the defendant 
remained in the employment of the Govern- 
ment, and until the plaintiffs claim should be 
paid— Held, that as there was no one upon whom 
an order binding as a judgment could be made, 
the court would simply declare that the seizable 
part of defendant's salary, so long an he should 
continue to be employed as a public officer, 
might be paid to the plaintiff until his claim 
was discharged. Burke v. Colfer & Paquet, 6 
Q. L. R. 349, S.C. 1880. 

III. Conservatory, see PRIVILEGE of 
Vendor. 

422. A person who conveys timber down a 
river according to agreement has a right to a 
conservatory attachment on said timber, until 
his charges for conveyance are paid. Trudel v. 
Trahan, 7 R. L. 177, 8. C. 1874. 

423. Where goods were seized by an attach- 
ment in revendication, and it was prayed that 
in case the revendication did not lie that the 
attachment might avail as a conservatory pro- 
cess, judgment went accordingly. Henderson & 
Tremblay, 21 L. C. J. 24, Q. B, 1876. 

424. The holder of railway bonds, constitu- 
ting a privileged claim on the moveable pro- 
perty of the Company, may, for the protection of 
his rights, proceed against such property by an 
attachment in revendication in the nature of a 
saisie conservatoire. Wyatl v. Senecal et ah, 1 
L. N. 98, k 4 Q. L. R. 76, S. C. 1878. 

IV. In Revendication, see TRANSFER* 
Fraudulent. 

425. Affidavit in.— In an action in revendica- 
tion by default the affidavit on which the writ 
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issued makes prima Jade proof against the 
defendant, and the court may condemn the 
defendant without other proof, although the 
action be hased on a special agreement which 
gives to him the po>setf.*ion of the things reven- 
dicated. Bergeotn v. Vermilion, 3 Q. L. R. 134, 
S. C. R. 1876 

426. Grounds of.— The appellants in the 
month of July borrowed from the firm of B., 
M. & Go. 25,000 bushels of corn, which was 
awarded to them at the rate of 70 cents per 
bushel, amounting to $17,560.88, which was 
paid to them. It seemed that such loans are 
common with grain .dealers, and if the corn is 
returned within a reasonable time the money is 
paid back, not always at once, but generally 
within three days, as witnesses say. On the 
21st of July, 1874, appellants returned the corn 
to B., M. & Co., by giving them orders for it, 
then on the way to Montreal in the " Wando " 
and "Milwaukee" barges, into which the corn 
had been transhipped at Kingston. To fill 
contract made some days before, bv B., M. & 
Co., to deliver to D. B. & Co. 25,000 bushels 
of corn, B., M. & Co., on the 21st and 22nd of 
July, 1874, delivered to them, as part of this 
quantity, out of the " Milwaukee " and 
"Wando" 12,648 53-56 bushels of corn, and 
these orders were transferred to J. M. B.,and 
by him put into "The Aphrodite," of which 
the respondent was the captain, to be taken to 
Europe. This was mixed with a larger quantity 
of corn in the vessel, and was undistinguishable 
from the rest. Action in revendication of 
12,648 53-56 bushels of corn. Respondent, 
master of the ship "Aphrodite," pleaded that 
the corn did not belong to appellants, but to J. 
M. B., from whom he had received it, and to 
whom, or to whose order, he was bound to 
deliver it. Besides this, he also pleaded the 
general issue. The first plea was demurred to, 
as an exception (Tautruis. The demurrer was 
dismissed and parties went to proof, and finally 
the action was dismissed — Held, that to entitle 
the seller to revendicate, three things must 
exist : 1. The sale must not have been made on 
credit. 2. The thing must be entire and in the 
same condition. 3. The thing must not have 
passed into the hands of a third party who 
has paid for it. None of these conditions 
existed here. It was said that the respondent 
had no interest to urge the rights of third 
parties. He might have called in B., or B. 
mieht have intervened. Respondent, however, 
had a right to vindicate his lawful possession, 
and the appellants to maintain their action 
should have shown their title, and it should 
appear that respondent's right of possession 
was not sustained. The facts showed that he 
held the corn for B , who had legally pur- 
chased it and paid for it, from B. & Co., who 
had acquired it of B M M. & Co., who were in a 

¥3sition to sell it. Action bad on this ground, 
he judgment was also based upon want of 
identification. It was necessary to decide 
whether this was necessary in the case of an 
article like corn, when the quantity existed 
with the larger quantity. Judgment confirmed, 
because appellants had no right of action 
under the circumstances. Borrowman & Bass. 
Q. B. 1876. 



427. The unpaid vendor of goods has 
a right of revendication, notwithstand- 
ing the 82nd section of the Insolvent Act of 
1875.* Hatehette et ah & Gooderhamctal., 21 
L.C.J. 165, S. C 1877. 

428. Revendication will lie by a judicial 
guardian to recover possession of property 
placed in his charge, Moisan & Roche, 1 L*. 
N. 33, & Gilbert & Coindet, 1 L. N. 42, Q. B 
1877. 

429. But where a merchant of Leeds, Eng., 
sought to revendicate goods sold and sent to 
Montreal, where they had been deposited, and 
were still lying in the Custom Houee, on the 
ground that the buyer had in the meantime be- 
come insolvent — field, maintaining the peti- 
tion of plaintiff, that there had been no delivery 
in terms of Art. 1493 of the Civil C.-de.f 
Thompson & Greenwood, 9 R. L. 379, S. C. 
1877. 

430. Action to revendicate a carriage. Defen- 
dant denied that she ever had possession, and 
said that her husband deceased had bought or 
leased the carriage from plaintiff, who had 
taken out a revendication against him and had 
obtained judgment ; that the carriage was por 
tion of his succession and in the legal posses- 
sion of his heirs — Held, that as defendant had 
the physical possession of the carriage that that 
was sufficient. Normandtau v. Bougie, 3 L. N. 
133, S. C. 1880. 

431. Must state value. — Semble that an 
attachment in revendication which sets up no 
value is null for want of jurisdiction. Prime 
& Perkins, 2 L. N. 256, & 23 L. C. J. 250, S. C. R. 
1879. 

432. Nature of — An attachment in revendi- 
cation is a real action, whether of moveables or 
immoveables, and should be brought in the 
place where the property seized is situated. 
Ethier v. Dandurand, 2 L. N. 158, S. C. 1879. 

V. Liability for Illegal Issue op Writs of. 

433. The prothonotary is not liable in dam- 
ages for the issue of a wnt of saisie-arrH before 
judgment, unless it is proved that he acted in 
bad faith. McLennan & Hubert, 23 L. C. J. 
273, Q. B. 1874. 

VII. Of Usufruct of Moteables. 

434. The usufruct of furniture and things 
which without being actually consumed de- 
teriorate by usage, and which are held in usu- 
fruct, cannot be seized and sold by the creditors 
of the usufructuary. Bertrand & Pepin, 6 
Q. L. R. 352, C. C. 1880. 

VIII. Par droit de Suite. 

435 . Where an attachment of goods par droit 
de suite is in the hands of a person claiming to 
have purchased them, and not in the handn of a 
new lessor, service on the mis en cause in un- 
necessary. Wilson & Rafter, 2 L. N. 211, Q.B. 
1879. 



• Now repealed. 

t The obligation of the seller to deliver is satisfied 
when he puts the buyer in actual possession of the 
thing, or consents to such possession being taken by him, 
and all hindrances thereto are removed. 1498 C O. 
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ATTESTATION. 

I. Of Claims in Insolvency, see INSOL- 
VENCY. 
1L Of Wills, see WILLS. 



ATTORNEY— See AGENCY. 



ATTORNEYS AD LITEM— See AD- 
VOCATES. 

I Are not liable fob Bailiff's Services. 

II. Authorization of. 

III. Cannot recover Costs while Action 

PENDING. 

IV. Death of. 

V. Disavowal of, see DISAVOWAL. 
VT. Election of Domicile. 

VII. Evidence of. 

VIII. Fees of. 

IX. Liability of. 

X. Substitution of. 

XI. Withdrawal of. 

I. Are not liable for Bailiff's Services. 

436. Unless there is an agreement to that 
effect, or the attorney has received the money 
from his client, he is not liable personally to the 
bail iff for his fees for services. Gelinas v. Du- 
moni, 10 B. L. 229, C. C. 1880. Theroux v. 
Pacaud, 6 Q. L. B. 14, S. C. B. 1879. 

II. Authorization of. 

437. Where a proceeding by a foreign plaintiff 
is begun by the plaintiff's affidavit no power of 
attorney is necessary. McLaren v. Hall, 2 
L. N. 178, S. C. 1879. 

438. Action by two attorneys to recover their 
costs and expenses in connection with the filing 
of an opposition to the seizure of the defendant's 
effects. An attempt was made by the plaintiff 
to prove the mandat by parole, which was not 
allowed by the court. The defendant was then 
examined as a witness, and admitted that he had 
authorized his brother-in-law to resist the 
seizure under a judgment rendered against the 
defendant. Mandat as given by the brother-in- 
law held to be proved, and judgment according- 
ly. Longpri v. Pattenaude, 7 R. L. 246, S. C. 
1875. 

439. Where the plaintiffs, an insurance com- 
pany, described themselves as " a body corpor- 
ate and politic " duly incorporated according to 
law, and having its head office and principal 

Slace of business in New York, in the State of 
Tew York, one of the United States of America, 
and having an office and doing business in the 
City and District of Montreal— Held, that they 
were obliged to file a power of attorney under 
Art. 120 C. C. P. The Globe Mutual Life In- 
surance Co. v. The Sun Mutual Life Insurance 
Co., 1 L. N. 139, & 22 L. C. J. 38, S. C. 1878. 

440. The mandate of an attorney ad litem 
ends with the judgment, and unless subse- 
quently renewed a service on them will not bind 
the principal. Booth v. Lacroix et ah k Hol- 
land A Dupuy, 21 L. C.J. 307, S. C. 1877. 



III. Cannot recover Costs while Action 
pending. 

441. An attorney ad litem cannot recover 
from a client his costs in suitR which are still 
pending and undecided. Molony v. Fitzgerald, 
3 Q. L. R. 381, C C. 1877. 

IV. Death of, 

442. The death of one of plaintiff's attorneys 
does not invalidate proceedings had in the case 
as if both were still such attorneys. Morin v. 
Henderson, 21 L. C. J. 83, S. C. 1876. 

VI. Election of Domicile. 

443. Where an attorney has made no election 
of domicile, service upon him is properly made 
at the prothonotary 8 office. Robertson & 
Marlow & Fairver, 2 L. N. 181, S. C. 1879. 

VII. Evidence of. 

444. The attorney of record, even in a non- 
commercial case, may be heard as a witness on 
behalf of his client if parole evidence be admis- 
sible. Itev. Dames UrsuUnes v. Egan, 6 
Q. L. R. 38, C. C. 1879. 

445. But in another case held that an advo- 
cate employed as attorney ad litem in a cause 
cannot testify as a witness in it. Boisvert & 
Bernier, 9 R. L. 509, S. C. 1878. 

446. And in appeal, said to be a great abuse 
for lawyers to give evidence in their own cases 
whenever it can be avoided. Molson & Carter, 

3 L. N. 258, Q. B. 1880. 

VIII. Fees of. 

447. The formality of a judgment is not 
necessary to give the attorney ad litem a right 
to recover his just fees and disbursements 
against his client, if the proof and the circum, 
stances establish that there has been a settle- 
ment out of court and that the litigation is at 
an end. CPFarrell v. Reciprocity Mining Co 

4 Q. L. R. 198, S. C. R. 1869. ' 

448. The fee for rehearing will be allowed 
when the deliberf is discharged without the 
fault of the attorneys and a renearing ordered. 
OrosUau & Quebec N. S. T. Road Trustees, 4 
Q. L. R. 203, S. C. 1878. 

449. The attorney of an incidental defendant, 
upon an incidental demand brought bv the 
plaintiff under Art. 149 of the Code of Proce- 
dure for the addition of new grounds of action 
and dismissed upon a demurrer of the inciden- 
tal defendant, has no right to fees. Bougi v. 
Bonnet, 5 Q. L. R. 72, 1879. 

450. Where an attorney in Quebec receives 
instructions from an attorney in Ontario to 
take action, and does so, he cannot come upon 
the client of his correspondent for his fees and 
costs. Keller & Watson, 2 L. N. 400, C. C. 
1879. 

IX. Liability of. 

451. Professional attorneys who carry on 
business under a firm name are jointly and 
severally liable for moneys collected by the 
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firm. Ouimet & Bergevin, 22 L. C. J. 265, 
Q. B. 1878. 

X. Substitution of. 

452. It is not necessary that two attorneys, 
members of a legal firm of three, should file 
a substitution because one of them ceases to be 
a member of the firm, as the proceedings signed 
by two of the partners is sufficient without 
such a substitution. Dawson & McDonald, 
10 R. L. 640, Q. B. 1879. 

453. A motion for leave to appeal may be 
signed by one of the attorneys who appear of 
record in the court below without a substitu- 
tion. Board of Temporalities, etc., x* Minuter, 
<fcc, of St Andrews Church, 3 L. N. 399, Q. B. 
1880. 

XI. Withdrawal op. 

454. It is in the discretion of the court to 
allow an attorney ad litem to withdraw from 
the case, on giving notice to the adverse party 
and his own client. Archambault & Westcott t 
23 L. C. J. 293, Q. B. 1878. 



ATTORNEY GENERAL. 

I. Proceedings against Corporations 
brought in nj&e op, set CORPORATIONS. 



AUCTION. 

I. Right to be present at. 

455. A person attending an auction cannot 
be expelled without proper motives, and it is on 
the auctioneer to prove such motives. Marti- 
ncau & Marleau, 9 R. L. 530, 8. C. 1879. 

II. Sales by, under Dominion Insolvent 
Act, cannot be taxed under the License 
Act op Quebec, see LEGISLATIVE AUTHO- 
RITY. 



AUCTIONEER. 
I. Liability op, *eeSALE. 



AUTHENTIC ACTES— See DEEDS. 



AUTHORITY. 

I. Op Dominion and Local Legislatures 
respectively, set LEGISLATIVE AUTHO- 
RITY. 



AUTHORIZATION. 

I. Op Attorney, see AGENCY. 

II. Op Attorneys ad Litem, see AT- 
TORNEYS AD LITEM. 

III. Op Married Women, see MARRIAGE 



AVEU JUDICIAIRE— See EVL 
DENCE Admissions. 



AVIS DE PARENS— See FAMILY 

COUNCIL. 



AVOWAL— See AVEU. 



AWARD. 
I. In Arbitration, see ARBITRATION. 
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BAGGAGE. 

I. Liability for, see CARRIERS. 



BAIL— See CRIMINAL LAW. 

I. In Case of Capias, see CAPIAS. 

II. Wife cannot be for Husband, see MAR- 

RIAGE. 



BAILEE RECEIPT— See BAIL- 
MENTS. 



BAILIFFS. 

I. Fees of. 

II. Jurisdiction of. 

III. Liability of. 

IV. May be Witnesses. 

V. Powers of. 

VI. Right of Action against Attorneys 
for fees. 

VII. Status of. 

I. Fees of. 

1. A bailiff not residing in the chef-lieu of 
his district is not entitled to charge for travel 
from his residence to the Court house and back 
to the place of service, the latter being between 
his remdence and the Court house. La lisle 
electorate de la Paroisse de Berthier in re & 
Ralston, 8 R. L. 748, S. C. 1878. 

II. Jurisdiction of. 

2. A bailiff does not cease to have the right 
to act in the district in which he was first ap- 
pointed by removing to another and acting 
there. Gie du Chemin defer de Laurmtides v. 
Ganthier, 3 L. N. 243, & 24 L. C. J. 174, 
S. black C. 1880. 

HI. Liability of. 

3. Where a bailiff, resident in another district, 
and charged with the execution there of a writ 
issued in thediHtrictof Montreal, fails to comply 
with the exigencies of the writ, he is liable to 
imprisonment in the district of Montreal. 
Gnaedingerk Derouin, 21 L. C. J. 220, S, C. 
1877. 

4. Where a bailiff, by irregularities in his re- 
turn, gives rise to an exception to the form, he is 
liable for the loss occasioned thereby. Major 
v. Chartrand, 21 L. C. J. 303, C. C. 1877. 

IV. May be Witnesses. 

5. A bailiff who has acted in a case may be 
examined as a witness, provided that it is not to 
prove conversations had or admissions made at 
the time of service.* Garneau v. Oourchine, 6 
Q. L. R. 34, C C. 1879. 



• No bailiff who has served the writ of summons in 
any suit or action can be a witness in support of the 
plaintiff's demand except in respect of such service. 
262G.G.P. 



V. Powers of. 

6. Bailiffs are officers of the Superior Court for 
judicial matters, and outside of that their certi- 
ficate of return proves nothing. DeBellefeuiUe, 
v. PiehS, 2 L. N. 115, & 23 L. C. J. 314, S. C. 
1879. 

VI. Right of Action against Attorneys 
fob fees. 

7. Unless there is an agreement to that effect, 
or the attorney has received the money from 
his client, he is not liable personally to the 
bailiff for his fees for services. Gelinas v. Du- 
mont, 10 R. L. 229, C. C. 1880. 

8. Action against an attorney for balance of 
an account for bailiff's fees for services. Defend- 
ant pleaded a special agreement that plaintiff 
should have no right to look to defendant 
until and unless defendant himself had received 
the fees ; that defendant had fully paid all that 
plaintiff was entitled to receive fur 'the said ser- 
vices. Concerning the alleged agreement the 
plaintiff' denied that he agreed to it, but admit- 
ted that in practice he observed it in order to 
obtain the defendant's practice. The joint pro- 
tho notary proved that according to the records 
in his custody the plaintiff performed the ser- 
vices mentioned in certain schedules, amounting 
according to the tariff, to somewhat more than 
the amount for which credit was given — Held, 
that the proof thus adduced was insufficient. 
That admitting that an attorney is personally 
liable for the fees of the latter, it does not there- 
fore follow that a bailiff who has performed ser- 
vices in a case can hold the attorney of record, 
merely as such, liable for the bailifrs fees with* 
out proof of any kind that the bailiff had been 
employed by the attorney. Tkeroux v. Pacaud, 
6 Q. L. R. 14, S. C. R. 1879. 

VII. Status of. 

9. A bailiff is not a public officer in the sense 
of Art. 22 of the Code of Procedure so as to 
entitle him to a month's notice of action. Major 
v. Chartrand, 21 L. C. J. 303, C. C. 1877, & 
Major v. Boucker, 21 L. C. J. 304, C. C. 1877. 



BAILLEUR DE FONDS CLAIM. 

I. Mat be ground of Capias, see CAPIAS 

II. Registration of, see REGISTRATION. 



BAILMENTS— See DEPOSIT. 

I. Bailee Receipt. 

II. Hotel Keepers. 
Liability of. 

III. Liability of Bailee. 

IV. Proof of Deposit. 

I. Bailee Receipt. 

10. The plaintiffs attached in revendication 
certain goods which they had received as 
collaterafsecurity for a draft which they had 
discounted and had intrusted to one Parker, the 
acceptor of the draft, since insolvent, for sale, 



97 



BANKS. 



BANKS. 



98 



taking from him the following bailee receipt: 
"Received from the Merchants Bank of Canada 
B. L. for 1,284 hame, 100 shoulders and 10 
pieces of bacon, and I hereby undertake to sell 
the property therein ppecifiecf for account of the 
bank, and collect the proceeds of the sale or 
sale? thereof, and deposit the same in the said 
bank at Montreal to the credit of acceptance 
2,414, due July 11th, hereby acknowledging 
myself to be bailee of said property for said 
bank"— Held, that the bank did not lose con- 
trol of the goods, and on the bailee becoming 
insolvent had a right to revendicate them as 
pledged for the amount of the acceptance. 
Merchants Bank v. Mc Grail, 1 L. N. 231, & 22 
L C. J. 148, S. C. R. 1878. 

II. HOTELKEEPERS. 

II. Liability of . — A traveller brought action 
for the loss of a pocket book containing money 
and valuables, which had been stolen from 
hia bedroom in a hotel while he slept. The 
hotel keeper pleaded non-liability, in that he had 
taken all precaution incumbent upon him, 
that he had provided the doors with good 
locks and bolts, and placed a notice in the room 
*arniog the occupant to lock his room, and 
statins moreover, that he would not be respon- 
sible for anything that was not deposited in the 
sate at the office — Held, confirming the judg- 
ment of the court below, that notwithstanding 
these precautions he was bound to prove that 
the theft had not been committed by some per- 
son belonging to the hotel, and that failing to 
do this the plaintiff was entitled to recover. 
Gerikenb Grannis, 21 L. C. J. 265, Q. B. 1876. 

12. And hela\ also, that the oath of the 
traveller in such cases was sufficient not only 
to establish the value but the fact of the loss. lo. 

III. Liability of Bailee, see PLEDGE. 

13. A person who takes a horse to pasture is 
liable for injury to the horse by accident, such 
as having its leg broken, unless he can prove 
that he was no way in fault. Bilanger v. Qui- 
«r,9R. L.530, S.C.1879. 

IV. Proof of Deposit. 

14. Action to recover the value of a horse 
which had been placed in defendant's charge to 
he pastured, and which he said he had given to 
one Decelles, an* employee of the plaintiff, by 
authority of the latter. Decelles had come for 
the horse, received delivery of him, and then 
ran off to the States— Held, that neither the 
depot nor the restitution were provable by 
witnesses, and the aveu of the defendant should 
<>ot be divided against him. Johnson v. Long- 
tin, 3 L N. 86, & 24 L. C.J. 292, C. C. 1880. 



BALLOTS. 

Cocxtikg of, see ELECTION LAW. 

BANKRUPTCY^&e INSOLVENCY. 



II. Contracts by Resolution of Board. 

III. False Returns. 

Indictment for, see CRIMINAL LAW. 

IV. Insolvency of. 

V. Letters of Credit. 
VI* Liability of. 

On stock held as collateral security for 
interest on deposit. 

VII. Lien of under Bailee Receipt, see 
BAILMENTS. 

VIII. Loans and Deposits. 

IX. Over drafts. 

X. Powers of. 

May advance money on security of goods. 
May advance money on security of shares. 

XI. Rights of with Regard to Deposits. 

XII. Transfer of Shares. 

I. Appeal in Matters of Insolvency. 

15. Where a bank is insolvent, or it is sought 
to put it into insolvency, an appeal lies from 
every order or judgment of the court or a 
judge, but where such order or judgment is an 
interlocutory one, leave must first be obtained 
in the usual manner. Mechanics Bank v. St. 
Jean & Wylie, 2 L. N. 315, Q. B. 1879 ; C. 39 
Vic. Cap. 31. • 

II. Contracts Created by Resolution of 
the Board. 

16. Action to compel the defendants, the 
Bank of Toronto, to complete a deed in con- 
formity with a resolution of the board of direc- 
tors. The deed was to grant delay to plaintiff 
to pay a debt due from him to the bank on 
certain conditions— Held, that as the resolution 
had never been formally communicated to 
plaintiff nor accepted by him, it gave him no 
right of action. Girard v. Bank of Toronto, 2 
L. N. 406, S. C, & 3 L. N. 115, S. C. R. 1879-80. 

III. False Returns. 

17. On an indictment for making false bank 
statements, under the Banking Act of 187 If — 
Held, on a reserved case to the full bench, that 
the instruction to the jury that willful intent to 
make a false return may be inferred by the 
jury from all the circumstances of the case 
proved to their satisfaction was correct. Regina 
v. Hincks, 2 L. N. 422, & 24 L. C. J. 116, Q. B. 
1879. 



BANKS— See COMPANIES, CORPO- 
RATIONS. 

I- Appeal bt in Insolvency. 



•The appeal provided for by the 128th section of the 
said (Insolvent) Aot shall extend to all orders, Judgment* 
or decisions of the Judge. IT the appeal is from an 
Interlocutory Judgment, it must first be allowed by the 
Court of Queen's B<>uch, upon a motion supported by 
such portions of the record as may be necessary to 
decide whether the Judgment in question is susceptible of 
appeal, and falls within one of the oases specified in Art. 
lift. 1119 C.C.P, 

t The making of any willfully false or deceptive state- 
ment in any account, statement, return, report or other 
document respecting the affairs of the bank, shall, unless 
it amounts to a higher offence, be a misdemeanor; and 
any and every president, vice-president, director, prin- 
cipal, partner en commandite, auditor, manager, cashier 
or other omoerof the bank, preparing, signing, approving 
or concurring in such statement, return, report or docu- 
ment, or using the same with intent to deceive or mislead 
any party, shall be held to have willfully made such false 
statement, and shall further be responsible for all 
damages unstained by such party in consequence thereof 
C. 84 V., C. 6, S. 62. 

By C. 43 V., G. 22, a new statement is substituted for 
the one previously required, and new rules enacted with 
regard to it. 
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IV. Insolvency op. 

18. On the 26th of August a demand for a 
writ of attachment, under the Insolvent Act 
1875, against the Mechanics Bank, was presented 
to a judge in Chambers. The bank asked for 
a provisional order giving them notice of the 
demand. This order was given the same day 
notifying the bank of the hearing on the merits 
of a demand for a writ of attachment for the 
29th August. The notice was served the 26th, 
and the 29th the parties appeared, when the 
bank opposed the demand for a writ of attach- 
ment for the following reasons : Because the 
demand for a writ could not be made before 
the 27th August, seeing that the bank had 
suspended payment the 28th May, and the 90 
days granted to the bank under the provisions 
of the Act only expired the 26th August ; Be- 
cause the order of the judge which was written 
on the demand had been given without the 
notice required by law ; Because the affidavit 
of the intervenants was dated the 26th, before 
the expiration of the 90 days — Held, that the 
bank having suspended payment on the 28th 
May, as admitted in the preliminary answer of 
the bank, the 28th must count as the first of 
the 90 days during which the bank could re- 
main in suspension according to the terms of 
39 Vic. cap. 31, sec 2* and therefore the 25th 
August was the 90th day, and the demand whs 
rightly made on the' 26th. Mechanics Bank & 
St. Jean et al, 9 H. L. 555, S. G. 1879. 

19. And there was no notice of the order of 
the judge necessary, lb. 

20. And that the creditors of the bank, being 
in a better position than the judge to decide 
what should be done, the court before deciding 
as to the issue of a writ appointed an assignee 
with instructions to call a meeting of the credi- 
tors of the bank, in order that they might 
adopt such resolutions as they deemed beat and 
submit them to the judge according to the 
terms of sub-sec. 5 of sec. 147 of the Insolvent 
Act 1875.f lb. 

V. Letters of Credit. 

21. Verdict of jury set aside as to measure of 
damages suffered by cancellation of letters of 
credit and new trial ordered 4 Bank of Toronto 
& Ansell, 1 B. L. 262, Q. B. 1875. 

VI. Liability op. 

22. Action on a deposit account kept by the 
plaintiff in the defendant's bank for the sum of 
$1 ,732.18, which had been charged against the 
plaintiff in his pass-book and in the bank ledger, 
but which he declared he had never withdrawn. 
The plaintiff, before bringing his action, had 



•No application for a writ of attachment against and 
no assignment of the estate shall be made until after the 
bank has, whether before or since the passing of this 
Act, become insolvent by suspension or payment for 
ninety days under the provisions of the 87th suction of 
an " Act relating to Banks and Banking," passed in the 
84th year of Her Majesty's reign, chap. live. 

t The resolutions so adopted shall be submitted to the 
judge at the time and place appointed at the meeting 
and at lea*t 48 hours notice shall be given by the Official 
Assignee to the Company of the time and place so fixed. 

X I Dig. p. 148, Art. 89. 



called on the plaintiffs to produce the cheque, 
but this they had failed to do, although by their 

Elea they alleged that all the plaintiff's cheques 
ad been returned to them. Defendants in 
fact, admitted that the cheque had been mis- 
laid, but sought to prove by evidence that the 
cheque was drawn by plaintiff and paid by 
themselves. It was certain that it bad been 
paid, and the evidence as to the mode of paying 
it was as follows, viz : — "The clerk to^wliom 
" the disputed cheque was presented, and by 
" whom it was accepted, says : A few days 
" before the 16th of January, a low-sized man, 
" whom I did not know, presented the cheque. 
" I ascertained that there were no funds to 
" pay it. I submitted it to Mr. H., and he 
" told me to tell the man to present it again, as 
" he presumed it would then be all right. I 
" tola this to the man. He replied that it was 
" strange, as the plaintiff had written to him 
"or told him that there were sufficient funds. 
" A day or two afterwards, a deposit was made 
" to the credit of the plaintiff, and two days after 
" the same person returned with the cheque, 
" and said, ' I suppose it is all right.' I said, 
u ' Yes.' " The witness also said he knew the plain 
tiff's signature, and was positive that it waa 
his writing at the foot of the cheque, and being 
now examined for the defendants, said he was 
not sure if he had ever before seen the person 
who presented the cheque, but thought he was 
familiar with him. The clerk who paid the 
cheque saw nothing to distinguish the signature 
from the ordinary signature of the plaintiff, and 
besides, while, in his examination for the plain- 
tiff, he said that he did not know the person 
who presented the cheque, in his second he said 
he was not sure, but thought the person familiar 
to him. The court would have deemed that 
evidence sufficient to establish* the genuineness 
of the cheque, if it remained, as now, uncontra- 
dicted, and if the cheque made part of the 
record. But the defendants, by their negligence 
in losing the cheque, had male it impossible 
to contradict their evidence, and it was, there- 
fore, incumbent on them to make it morally- 
certain that even if the cheque were in the record 
their evidence could not be contradicted. This 
they had failed to do, though there were cir- 
cumstances which confirmed the parole evi- 
dence. Thus the pass book was sent to plaintiff 
on the 27th July, 1871, and showed a balance ' 
of only $4.44, whereas, according to his pre- 
tension, the balance should have been $1,736.- 
62; and on the 3rd August, 1871, the defen- 
dants wrote to him that his account was over- 
drawn, and that if there were any error he 
should let them know, when, according to his 
pretension, there should have been a balance of 
$1,719.62 in his favor. They also again drew 
attention to the state of his account on the 30th 
August, and it was strange that plaintiff did 
not answer these letters, nor complain \'<pt 
several months afterwards though the disputed 
cheque was dated 16th January, 1871. But 
when he saw the pass book, and that it had not 
been balanced for seventeen months, during 
which time plaintiff had' made deposits to the 
amount of $12,637, this oversight did not 
appear so unaccountable as at first. His con- 
duct was, at all events, most careless ; but the 
defendants were chargeable with grave care- 
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lessness, and he did Dot think the plaintiff 
ought to be made answerable for the cheque 
they had mislaid. He did out pronounce that 
the cheque was forged, but that he could not 
on the evidence declare it genuine, and there- 
fore must give judgment for plaintiff, saving 
their recourse to defendants if they should find 
the cheque. Foamier & Union Bank, 3. C. 
1873. 

23. On stock held as collateral secu- 
rity. — Among the assets of an insolvent 
were 150 shares of stock in the Company, 
appellant*. These were sold by tender, and 
were purchased by a linn who requested to have 
them transferred to the respondents, the Molsons 
Bank, as collateral security for money ad- 
vanced. On a call or ten per cent, being made 
the bank replied that they held the stock only 
as collateral security. — Held, that they were not 
liable. Railway & Newspaper Advertising Co. 
v. Motions Bank, 2 L. N. 207, Q. B. 1879. 

24. For interest on deposit. — A bank is not 
liable to pay interest on money for which it has 
accepted and certified cheques. Wilson & La 
Banque VUU Marie, 3 L. N. 71, 8. C. 18S0. 

VIII. Loans and Deposits. 

25. On an indictment for making false returns 
— Held, that the giving of deposit receipts, pay- 
able on time for money loaned, did not alter 
the nature of the transaction, and consequently 
iuch loans were not properly classified under 
the head of" other deporiits payable after 



IX. Otie DaAFTB. 

26. In a bank statement, under the Banking 
Act of 1871, an over draft cannot be considered 
current, and the classification of over drafts 
under the heading of " notes and bills di->couri ted 
arid current " was held to be illegal. Scginav 
Hineks, 2 L. N. 422, & 24 L. 0. J. lie", Q. B 
1879. 

X. POWBM OF. 

27. May Guarantee Purchase of Goods.— 
Where a bank which, wishiug to guarantee a 
purchase of goods, telegraph* to the sellers in 
in these teruiH i " Starkey Bros., Hudderstield, 
England. If you send to the Hoi sons Bank, 
Montreal, goods to the amount of about £1,000, 
purchased by K. & Co., about the 1st July, 
sending us the bills of lading and documents in 
time, we will guarantee the collection," sending 
their address for the same, it does not violate 
the provisions of the Banking Act, 34 Vic. cap. 
5, a. 41),* 46 k 47. La Banque Molson v. 
Kennedy, 11) JJ. L. 110, S. C. 1879. 

a directly or Indirectly, lend 



— Mull the built, either direct)? or Indirectly, 
the buying or selling, or bartering of good". 
van* or merchendlie, or en«ug or be engaged lit any 
trade whuterer, except u a dealer In gold or illver 
bullion, bill! or exchange, diecoumlng »f promissory 
■oteeaad negotiable Hourille*, and In eueh trade e*ner- 
ailj s« appertain! to the biuluaa ol tMukiug. 



28. To Advance Money on the Security of 
Shares in Joint Stock Companies. — The defen- 
dants held a large number of shares of the 
capital sUnik of the Montreal City Passenger 
Railway Co. as security for advances which 
they had made to plaintiff, and had notified him 
that they were about to sell them, plaintiff 
being in default to repay the advances. The 
action was by way of injunction to prevent the 
sale on the ground, inter alia, that the bank had 
no power to advance money on the security of 
shares in ati incorporated trading company, 
under C. 34 Vic. cap. 5, sec. 51*— Held, that 
the bank had the power, and action dismissed. 
Geddes & 1m Banque Jacques Car tier, 24 L. C . J, 
135, S. C. 1878. 
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29. But io a subsequent case arising out of 
similar transactions— Held, that the bank had 
not the power to lend money on the security of 
shares of the capital stock of incorporated 
companies, and especially since the amending 
Act C. 42 Vic. cap. 45, sec. 2, which struck 
oat the words " the shares of the capital stock 
of any other bank,"* which made it clear that 
the power to lend on the stock of other banks 
did not and was not intended to include the 
stock of joint stock trading companies. Bank 
of Montreal & Oeddes, 3 L. N. 146, 8. C. 1880. 

XI. Rights of with Regard to Deposits. 

30. Action for $700, amount of a cheque pre- 
sented by plaintiff, and which the bank refused 
to pay, alleging no funds. It appeared there 
were funds sufficient nominally to the credit of 
the drawer, but the bank held the drawer's note 
for a still larger amount payable on demand,and, 
the drawer's credit not being very good, thought 
it prudent to hold on to the deposit — Held, that 
a plea of want of privity of contract would not 
hold, but as a matter of fact the drawer under 
the circumstances had no funds in the bank, 
and the bank were perfectly justified in refusing 

Sty men t of the cheque. Marler v. Molsons 
ank, 2 L. N. 166, A 23 L. G. J. 293, S. C. 
1879. 

XII. Transfer of Shares. 

31. J. L. made in favor of his son, a boy of 
about seven years of age, a document purport- 
ing to be a transfer of ten shares of bank stock ; 
the document, which was regularly entered on 
the bank's books, was in substance as follows : 
This indenture made the 7th of June, 1875, 
between J. L. of the first part, and J. L. in 
trust for his son P. L. of the second part, and 
the Union Bank of the third part, witnesseth 
that for value received the party of the first 
part doth by these presents sell and assign to 
the said party of the second part ten shares of 
the capital stock of the Union Bank. And 
whereas the said party of the second part hath, 
with the approval of the Board of Directors of 
he said bank, become the purchaser of the said 



prior to such isle ; and upon such sale belli* made the 
president, vice president, manager or cashier, shall 
execute a transfer of such shares to the purchaser 
thereof In the usual transfer book of the bank, which 
transfer shall vest In such purchaser all the righto Id or 
to such shares which were possessed »<y the holder 
there* if, with the same obligation of warranty on his 
part as if he were the vendor thereof, but without any 
warranty from the bank or by the officer executing such 
trausfer ; and nothing in this Act contained shall pre- 
vent the bank from acquiring and holding as collateral 
security for any advance by or debt to the bank or for 
any credit or liability incurred by the bank, to or on 
behalf of any person (and either at the time of such 
advance by t»r the contracting of such oebt to the bank 
or the opening of such credit, or the incurring of such 
liability by the bank), the shares of the capital stock of 
any other bank, the bonds or debentures ot municipal or 
other corporations or Dominion. Provincial, British or 
foreign public securities and such stock, bonds or deben- 
tures or securlti* s may. In case of default to pay the debt 
for securing which they were so acquired and held, 
be dt-alt with, sold and conveyed in like manner, and 
subject to the same restrictions as are heroin provided in 
respect of the stock ot the bauk on which it has acquired 
a lien undt-r this Act. 

• Set words in Italics in note Supra and C. 48 Vic cap. 
29, see. 8, whioh re-enacts said see. 61, with the words in 
question omitted. 



ten shares," etc. Then followed a covenant on 
the part of the purchaser to observe all bis oMi- 

Sations under the by-laws of the bank, and the 
eed was signed bv " J. L. ; J. L. in trust tor 
son P. L.; for the Union Bank, J. J. L., assistant 
cashier." Two dividends were paid to J. L. 
in trust for his son, and the bank then refusing 
to pay further, the plaintift was appointed 
tutor to the minor, and brought suit to be 
declared proprietor of the said shares — Held, 
that the transfer or donation so attempted to be 
made was null and void for want of legal accep- 
tance. Walsh v. Union Bank, 5 Q. L. R. 289, 
S. C. 1879. 



BANKS. 

I. Of Rivers, see RIVERS. 



BANK SHARES. 
I. Seizure of, tee EXECUTION. 



BAPTISM. 
Proof of, see ACTION en paterxitk. 



BAR. 



I. Offences Derogatory to. 

32. The appellant, an attorney and advocate, 
practising in tbe district of Quebec, was pro- 
ceeded against before the council of the section 
of the Bar for said district on the following 
accusations : 1 . " If avoir le dit John G^Farrell 
" le ou vers le 26me jour de mai dernier 41e 
"nommi et assermente cotnme constable d St. 
" Etienne de la Malbaic laquelle charge il 
" accepta volontairement dans une poursuite on 
" lui, le dit John O'Farrcll agisscdt pour le 
" plaignantj en sa quality d'avocat et de pro- 
" cureur, cumulant ainsi dans la mhne pour- 
" suite lesfonctions d'avocat et de constable, et 
"(Tavoir dans le nuit du vingtsix ouvingt- 
"sept mat aussi dernier accotnpagn& d'une 
" douzaine tfhommes arrets comme constable 
" susdit en la paroisse de Sic. Agnes un nommt 
" Joseph Guay, cultivateur du dit lieu. 2. 
" 2)' avoir le dit John OTarrell dans la nuit du 
" vingt'deux ou vingUtroisjuin dernier accom- 
'.' pagni Vhuissier charge' drarriter un nomme 
" Alexander Murray dit Brunoche, cultivateur 
" de Stc. Agnes, et a 1 avoir assisU et aide' djaire 
'• la dite arrestation." The council of the Bar 
found these charges proved, and that they were 
infractions of discipline and derogatory to the 
honor of the Bar, but held, reversing this de* 
ciston and the decision of the Superior Court 
in Review, that the charges in the absence of 
anv by-law did not disclose any offence* 
(/Farrell & Brossard, 3Q.LR. 33, S. C. R., 
& I L. N. 32, Q. B. 1877. 



• By the new Bar Act, Q. 44-46 V. o. 27, the Councils of 
sections are given the power to decide, in the absence of 
a by-law, whether an Act complained of is or is not 
derogatory i o the honor, dignity and discipline of tbe 
Bar. Section 26 enacts that the Council of each section 
shall have power with regard to the members of the 
Section, 1. To pronounce through the Batonnler, as the 
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BARGAIN AND SALE— See CON- 
TRACTS, SALE. 



BARTER. 

I. Warranty ix, see WARRANTY. 



BASTARDS— See ILLEGITIMATE 

CHILDREN. 



BEACHES— See RIVER BEACHES. 



BENEFICIARY. 



I. Obligations of under 
tion, see DONATION. 



Deed of Dona- 



BENEFIT SOCIETIES. 

I. Expulsion of Members. 

33. Respondent wag expelled from member- 
ship in the Society appellant for being in default 
to pay aix months contributions. Art. 20 of the 
Society's by-laws provided that "when a 
"member shall have neglected during six 
u months to pay his contributions or the entire 
" amount of his entrance fee, the society may 
" erase his name from the list of members, and 
" be shall then no longer form part of the 
" society ; for that purpose at every general 
" and regular meeting it is the duty of the 
" collector treasurers to make known the 
" names of those who are indebted in six 
" months contributions or in a balance of their 
" entrance fee, and then any one may move 
u that such members be struck off from the 
" list of members of the Society." Respondent 

importance of the ca*e mar require, a eensur* or repri- 
mand against *nv member guilty of any breach of 
dtodpliDe, or of any act derogatory to the honor or 
dignity of the Bar, of exercising or of having exercixed 
lay calling or trade, of being engaged in any Industry or 
of arrying on any business or holding any office incoo- 
»i«tent with the dignity of a member of tho Bar, and to 
deprive inch member of the right of voting an i of the 
right of attending the meeting of the section for any 
term whatsoever In the discretion of the Council, not 
exceeding five yean, and may also, according to the 
gravity of the oflenoe, punish suoh member by suspend- 
ing him from his functions for any period whatsoever in 
the diftervtioo of the said Council, and may deprive him 
iorever of the right of practising the profession of 
advocate. 

In the absence of a by-law of the general oounoil 
applicable to a particular oa«**, the said council of the 
section shall, to toe exclusion of every other court, decide 
fesattely whether the act complained of is derogatory to 
the honor, dignity and discipline of the Bar, a>id the 
calling, trade or industry, business or office is luc insis- 
tent with the dignity or the profession, subject only to 
appeal to Um general council as hereinafter provided. 
3. To condemn either party to costs, or to apportion tbe 
■saw at discretion. 8. To prevent, reconcile and settle 
all dlflerences between members of the section ooncern- 
iag piosnalonnl matters or between advocate and 

(Subsequent to the passage of this Aet the general 
conneil of the Bar met and adopted rales defining oertain 
sets as Inconsistent with the honor, dignity and discipline 
of the Bar. These rules will be found in the 4th Legal 
Sews, p. 877.) 



thereupon brought suit in the shape of a peti- 
tion, praying that a writ of mandamus should 
issue enjoining the company to reinxtate him 
in his rights and privileges as a member of the 
Society, on the ground that he had not been 
put en demeure in any way, and that no state- 
ment or notice had been given him of the 
amount of his indebtedness ; on the ground 
that many other members of the Society were 
in arrears for similar periods, and that it was 
not competent for the Society to make any dis- 
tinction among those in arrears ; on the ground 
that no motion to that end was made at any 
regular meeting. In Queen's Bench in appeal 
it was held that respondent should have had 
" prior notice" of the proceedings to be taken 
with a view to his expulsion. But in Supreme 
Court — Held, reversing the judgment in appeal, 
and maintaining the pretensions of the Society, 
that as respondent did not raise by his plead- 
ings the want of " prior notice," or make it a 
part of his case in the court below, that he 
could not do so in appeal. V Union St. Joseph 
de Montreal v. Lapterre, 4 S. G. Bep. 164, Su. 
Ct. 1879. # 

II. Powfrs of Majority of. 

34. And where a majority of the members o 
a Benefit Society decided to leave thejurisdic 
tion to which they belonged and to join another 
branch of the same order under another name, 
and to carry with them the money and property 
of the Society— Held, in appeal (maintaining 
the judgment of the Court of Review, which 
revewedthat of the court of first instanc), that 
the minority which remained could not main- 
tain an action against the trustees to recover 
the money of the Society. Court Mount Royal 
& BoulUm, Q. B. 1881 . 



BEQUESTS- See ALIMENTS, LEGA- 
CIES, WILLS. 



BETTING. 

I. Action on Bets, see ACTION. 

35. No action lies in law for the recovery of 
a bet made on a baiteau race, as it does not 
come within the exception in Art. 1927 of the 
Civil Code.f Wagner v. VHa*tU,Z Q.L.R. 
373, S. C 1877. 



BIDDING-^ SALE. 
I. Agreement not to bid at Judicial Sale 

NUT NECESSARILY ILLEGAL, See SALE. 



• Overruling Q. B., 21 L.C. J. 332, & 1 L. N. 40. 

t The denial of the right of action declared in the pre- 
ceding article is subject to exception in favor of exercises 
for promoting skill in the use of arms and of horse and 
foot and raoos and other lawful games which require 
bodily activity and address. Nevertheless the coort 
may, in its discretion, reject the action when the 
demanded appears to be exorbitant 1988 C. C. 
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BILAN. 
I. Effect of Filing, see CAPIAS. 



BILL OF LADING— See CARRIERS. 



BILL OF PARTICULARS. 

I. To be filed ik Eleotion Cases. See ELEC- 
TION LAW. 



i 



BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 

I. Accommodation Notes. 

II. Action on. 
By noteholder. 
By third holder. 

Where brought 

III. Alteration of. 

IV. Bon*. 

V. By Building Societies. 

VI. By Corporation. 

VII. By Insolvent in Payment of Com- 
position. 

VIII. By Married Women. 

IX. By Municipal Corporations. 

X. Cheques. 

XI. Consideration. 
Illegal. 

Want oj. 

XII. Discharge of Endorser. 

XIII. Endorbation. 

XIV. Evidence of Endorser. 

XV. Given on the verge of Insolvency. 

XVI. Given to obtain Composition. 

XVII. Liability on. 
For forged drafts. 

Of Agent, see AGENCY. 
Of Drawee. 

Of Partners after Dissolution, see PART- 
NERSHIP. 

XVIII. Nature op. 

XIX. Negotiable Instruments. 

XX. Pleading Denial of Signature. 

XXI. Prescription of. 

XXII. Presentation for Payment. 
When Payable on demand. 

XXIII. Promissory Notes. 
What are. 

XXIV. Proof of Signature. 

XXV. Ranking on in Insolvency) see IN- 
SOLVENCY. 

XXVI. Returned to Maker by mistake. 

XXVII. Right of Action on. 

XXVIII. Signed in Ignorance for more 
than is due, see ACTION en repetition. 

XXIX. Stamps. 

XXX. Warranty of. 

I. Accommodation Notes. 

36. Action on a note made by defendant to 
the order of another, and endorsed by that other 
to plaintiff. Plea, that defendant had received 
no consideration, but had given the note for the 
accommodation of the endorsee, who was 



interested with plaintiff in certain real estate 
transaction*, ana that plaintiff knew that the 
note was an accommodation note — Held, that 
the fact that the plaintiff knew that this was an 
accommodation note could not affect his right 
to collect the amount from the maker, he 
having given value for it. Beique & Bury, 3 
L.N. 160, S. C. 1880. 

II. Action on. 

37. The holder of two overdue notes against 
the same person may sue on them separately. 
LaliberU v. Chenard, 6 Q. L. R. 12, S. C. 1879. 

38. By non-holder. — An action founded on a 
promissory note not filed will be dismissed" 
Hudon & Oirouard, 21 L. C. J. 15, Q. B. 1875. 

39. But in another case action was brought 
by an endorser of a promissory note who had 
discounted it to compel the maker to furnish a 
quittance to the plaintiff, who alleged fear of 
trouble, or pay the amount. Plea, that the note 
was not in plaintiffs possession, and that he had 
no right of action as guarantee or surety for the 
payment of the note, which being a negotiable 
instrument was not subject to the rules govern- 
ing the contract of suretyship — Held, maintain- 
ing the action.* Desbarats v. Hamilton, 2 L. N. 
279, S. C. 1879; 1953 CC. 

40 By third holder.— Action on a note by an 
innocent holder for value before maturity — Held, 
dismissing a plea of nullity ab initio, that the 
plaintiff held free from all such objections. 
Oirouard v. Guindon, 2 L. N. 270, S. C. 1879. 

41. Where brought. — The defendants, resid- 
ing in St. Hyacinthe, were sued in Montreal on 
notes dated at St. Hyacinthe, where the debt 
was contracted, but payable in Montreal — Held, 
maintaining a declinatory exception, that the 
action should have been brought in St. 
Hyacinthe. Mulholland v. Co. de FonderU A. 
Chagnon et al., 21 L. O. J. 114, S. C. 1877. 

42. On a note dated at Montreal and payable 
there, but really made at Sorel— Held, that the 
cause of action arose at Sorel. National Insur- 
ance Co. v. Car tier, 22 L. C. J. 336, C. C. 1878. 

43. The right of action on note6 signed in 
the country in blank, for goods raid there by 
a commercial traveller, but filled up and made 
payable in Montreal, is in Montreal. Gnac- 
dinger & Bertrand, 2 L. N. 377, & 24 L. C. J. 
411, S. C. 1879. 

44. Action in Quebec on note made in On- 
tario, where also defendant was served — Held 
good. Cuddy v. Cassidy, 2 L. N. 346, 3. C. 
1879. 

III. Alteration of. 

45. The appeal was from a judgment dismiss- 
ing an action as to one of the promissory 
notes sued on, which was endorsed by the 
respondent. The grounds of the judgment 
were that at the time of the endorsement the 
note in question was dated 5th March, 1877, and 



• The surety who has bound himself wl»h the consent 
of the debtor may even before paying proceed against 
the latter to be indemnified : 1. Wneu he Is sued for the 
payment ; 2. When the debtor becomes bankrupt or 
insolvent ; 8. When the debtor has obliged himself to 
effect his discharge within a certain time. When the 
debt become* payable by the expiration of the stipulated 
term without regard to the delay given by the creditor to 
the debtor without the consent of the surety. 1868 C. C. 
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it was subeeauentiy altered to 9th April, 1877, 
without the knowledge of the respondent. The 
judgment was unanimously confirmed. La 
Banque Yillc Marie v. Primeau, Q. B. 1880 

IV. B0N8. 

46. An action on an unstamped bon will l.e 
dismissed with coats, even although the defen- 
dant has not specially pleaded that the bon was 
not stamped. (Stamp duties now repealed see 
infra, p. 117.) Hudon & Girouard, 21 L. C. J. 15, 
Q. B. 1875. 

V. By Building Societies. 

47. Action by plaintiff in the capacity of 
executor to the will of the late J. B. for the 
recovery of $1,000, loaned by said J. B. to 
respondent with interest at eight per cent. The 
plea admitted the loan, but alleged that it had 

S'ven a promissory note of like amount as col- 
teral security, and had tendered the amount of 
the loan on condition of getting back the note or 
getting security against it — Held, that such a 
note was not negotiable,and did not fall within the 
terms of 2316* C. C. *Cooley v. Dominion Build- 
ing Society, 24 L. C. J. Ill, Q. B. 1878. 

48. A negotiable promissory note made by a 
Building Society or other corporate body not 
specially authorized by its charter to make pro- 
missory notes is a promise held out to the public 
that it will pay the amount to the order of the 
person named therein, and will be held good as 
an acknowledgment of indebtedness, and the 
endorsee of such note may recover the amount 
from the corporation on the mere production of 
the note in the absence of a plea specially deny- 
ing the existence of the debt or the authority 
of the officers to make the note. La SocUU At 
Construction du Canada & La Banque Na- 
tionak, 3 L. N. 130, & 24 L. C. J. 226, Q. B. 
1880. 

VI. By Corporation. 

49. A promissory note given by a municipal 
corporation in discharge of a debt, and which 
had passed into the hands of a third person, was 
held good, and the answer of the Corporation 
to a saisie-arret in their hands that they owed 
nothing to the payee of the note was maintained. 
Ledoux v. Picotte A The Municipality of Mile 
End, 2 L. N. 37, S. C. 1878. 

50. And in another case held that a corpora- 
tion cannot appeal from an exparte judgment 
on a promissory note signed by its mayor and 
secretary on the ground of want of authority in 
the makers of the note. Corporation of Gran- 
tham v. Couture, 2 L. N. 350, & 10 R. L. 186, 
Q. B. 1879. 

51. Action on two promissory notes made by 
one of the defendants in favor of the other, a 
company, and by it endorsed by its president. 
The company pleaded that it was a corporation, 
etc., and could only bind itself in that manner 
by the signatures of the president, vice-pre- 
sident and treasurer. The other defendant 
summoned the company en garantie as having 

• Psraeat of a lost bill of exchange may be reoovexed 
vpoQ the holder making doe proof of the toes, and also if 
the bill be negotiable on giving security to the parties 
liable aeeoiduig to discretion of the court. 3816 C. C. 



signed for their accommodation simply. Action 
dismissed as to both and demand en garantie 
maintained. Mechanics Batik & Brantley, 2 
L. N. 389, Q. B. 1879. 

VII. By IxsotvENT in Payment of Com- 
position NOT VOID BECAUSE SECURED. 

52. Where action was brought on a com* 
position note given by an insolvent, and endorsed 
as security by the defendant contenting, and 
the defendant pleaded that in obtaining security 
the plaintiffs acted fraudulently and collusively 
with the insolvent, and beyond what was con- 
tained in the deed of composition, and that they 
signed the deed of composition upon the 
express condition previously agreed upon 
secretly between them and the insolvents that 
their claim would be secured — Held, that action 
could be maintained on the note notwithstand- 
ing. Bank of Montreal v. Audette, 4 Q. L. R. 
254, S. C. 18*8. 

53. The endorsers of composition notes for 
an insolvent remain liable thereon though the 
discharge of the insolvent may have been 
annulled by the Court, and though the insol- 
vent may have given other notes by way of pre- 
ference to some of his creditors. Marchana & 
Wilkes, 3 L. N. 318, Q. B. 1880. 

54. Where a debtor, settling with creditors 
for fifty cents secured privately, gave some of 
them unsecured notes for the balance to obtain 
their assent to the composition — Held, that the 
endorser of the composition notes was freed 
from liability. Arpin & Poulin, 1 L. N. 290, 
&22L. C. J. 331, (J. B. 1878. 

VIII. By Married Women. 

55. The authorization of a married woman 
to make a promissory note is sufficiently proved 
by the endorsement of her husband. Johnston 
v. Scott, 3 L. N. 171, S. C. 1880. 

56. A wife separate as to property is not 
liable on a promissory note given for a debt of 
her hurfband. Scantlin v. St. Pierre, 10 R. L. 
52, S. C. 1879. 

IX. By Municipal Corporation. 

f>7. Where a contestation arose on the de 
claration of a tiers saisi as to the validity 
of a promissory note which the tiers saisi 9 
a municipal corporation, urged that it 
had given in settlement — Held, that as the 
note was not given to raise money but to pay a 
debt, and as it had passed into the hands of a 
third party, and plaintiff was not in a position 
to offer it back, that the claim of defendant was 
discharged and plaintiff could not recover. 
Ledoux v. Picotte & Municipality of Mile End. 
2 L. N. 37, 8. C. 1878. 

58. But in another case in which a municipal 
corporation had allowed judgment to be taken 
ex parte on a promissory note signed by its 
Mayor and Secretary-Treasurer and then ap- 
pealed on the ground that the note was null 
for want of authorization in the signers, the 
appeal was dismissed on the ground that the 
note being apparently regular, and the appel- 
lant having failed to object to the want of 
authority in the Court below, could not object 



1 11 BILLS OF EXCHANGE, Ac. 

in appeal. Corporation of Grantham & Couture, 
10 R. L. 186, k 2 L. N. 350, Q. B. 1*79. 

59. The secretary- treasurer of a municipal 
corporation has no power to sign notes and 
accept drafts. Martin v. Corporation of City of 
Bull, 9 R. L. 512, & 10 R. L. 232, S. C. 1878. 

X. Cheques, see BANKS, Liability of. 

60. In an action on a cheque said to have been 
given as collateral for a note, the defendants 
said that the cheque was not presented and 
protested with di licence for non-payment, and 
recourse on it was lost. It was dated the 30th 
May, 1877, ami uJt presented till the 6th June 
When the cheque was given it was stipulated 
that it was not to be presented immediately, but 
only on the following day, and it waw not 
proved that there were any funds in the bank 
to meet the cheque on any" of the days in ques- 
tion. It was admitted that the cheque was not 
good on the day of its date, and held not un- 
reasonable to require of the payee in the pre- 
sent case to show that the cheque would have 
been good at a subsequent date before protest. 
Marler & Stewart, 8. C. R. 1878. 

XI. Consideration. 

61. Illegal. — Actiou on a note. The defendant 
pleaded illegal consideration and violation of 
the clauses of the Insolvent Act ; that the note 
had been given to the plaintiff at the request of 
the brother of the plaintiff, who was an insol- 
vent, and who sought in this way to give his 
brother, the plaintiff, a preference over his 
other creditors. The, amount of the note was a 
debt due bv defendant to the insolvent and 
transferred to the plaintiff. Held, that the 
judgment which overruled the plea should be 
confirmed. There was no proper evidence of 
the assignment under the Insolvent Act in 
order to bring the case within the operation of 
the Insolvent Act. The vague testimony of two 
witnesses would not do. The assignment should 
be proved by documentary evidence. Apart 
from this, the objection did not come from a 
creditor, and this was a fatal objection to the 
pretension of the defendant, fie was con- 
demned to pay a debt which he admitted he owed 
to the insolvent over what he agreed to pay to 

i the plaintiff. If there was anything wrong in 
this those interested should complain, namely, 
the creditors. Reynolds & Kyte, S. C, R. 1877. 

62. Want of, — Action was to recover the sum 
of $366,78, amount of a bon. The defendant 
pleaded want of consideration, and that the bon 
was given by him on the fraudulent represent- 
ations of the plaintiff, and as a mere form. The 
note was given in acknowledgment of a pur- 
chase of goods made by defendant from plain- 
tiff, who was selling the insolvent stock of one R.» 
an insolvent. The defendant contended that he 
was to be paid a sum of 9500, which he had ad- 
vanced R. ; that it was to be returned to him out 
of the proceeds of the sale by plaintiff. It was 
admitted, however, that plain tiff was to be paid 
along with his associate D. in preference to the 
defendant. By the Court : It may be that the de- 
fendant is entitled to an amount from the plain- 
tiff, but on the issues I cannot hold that the 
note is without consideration by the defendant 
Judgment will go against him. Bell k Provost, 
8. G. 1879. 
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XII. Discharge of Endorser. 

63. By granting delay to the maker and first 
endorser of a note without the consent of the 
second endorser the holder's recourse against 
such second endorser is lost. Desrosiers v. 
Guerin, 21 L. C. J. 96, S. C. 1876; 1961 C. C. 

64. The plaintiff sued the defendant as en- 
dorser of a promissory note at three months, 
dated 10th January, 1876, and made by one B., 
payable to his own order, and endorsed by him 
to the defendant, who was alleged to have then 
endorsed it to the plaintiff. The plea was that 
the defendant's name was signed as an accom- 
modation to B. (who was his son-in-law and a 
debtor of J. & G. L.), who refused to take it 
without an endorser. That B. paid it over to 
L., who were his creditors, with defendant's ac- 
commodation endorsement on it, but not en- 
dorsed by the plaintiff; and at maturitv, it was 
renewed by another note without the defendant's 
endorsement, and made by B., payable directly 
to L. That L., instead of giving up the first 
note, kept it in their possession, and B. made 
several payments on account of it which were 
credited on the second note which had been 
given in renewal, and the plaintiff only got 
possession of the first note now sued on after its 
maturity,— B. having in the meantime gone 
into insolvency. By the Court : Under this state 
of facts, the question is whether W., the endor- 
ser, is liable to the plaintiff. I am of opinion 
that he is not The plaintiff either is bona fide 
holder, or he is not ; I cannot quite make out 
from the evidence whether he put his name on 
the first note before or after maturity ; but it is 
immaterial to the result; in either case he has 
no action ; for even if he acquired the note in 
good faith, before maturity, he gave delay to 
the maker, which wasprejudicial to the rights 
of the endorser, W. The latter may have been 
willing to endorse for his son-in-law in Janu- 
ary ; but may also have had very good reasons 
for not endorsing for him in April. The facts 
being proved thatB. was the debtor, defendant 
the surety , and L. the creditor, C . has no further 
rights than L., and L. took another note with- 
out defendant's endorsement, andgavedelay to 
the principal debtor. Therefore there was a nova- 
tion which discharged the surety. Action dis- 
missed with costs. (St Aubin v. Fortin, 3 
Rev. de Jur. 293.) Carslake & Wyatt, 8. C. 
1877. 

XIII. Endorsation. 

65. Action to have defendant held personally 
liable on a promissory note, and to have the 
words " without recourse" struck from bis en- 
dorsement Declaration that defendant request- 
ed plaintiff to lend him $86, promising to give 
him the note of another with his own endorse- 
ment for $100 for the accommodation. That 
plaintiff consented and drew a note which he 
gave to defendant to procure the necessary 
signature, which he did, and brought it back to 

Slain tiff, and while the money was being counted 
efendant took the note, ostensibly to endorse it, 
but handed it back without endorsement. Plain- 
tiff without looking at it put it away. That 
Slaintiff in discovering the fraud sent for defen- 
ant, who came and endorsed it, but wrote over 
hie signature the words "without recourse 



i 
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against me." Evidence of the maker that when 
defendant asked him to sign he promised to take 
it op h impel f. Judgment Tor plaintiff. Gauthier 
v. Picard,2 L. N. 163, S. C. 1879. 

66. Action on four notes against the sureties 
of an insolvent firm which had entered into a 
composition of thirty-five cents in the dollar. 
The composition was carried out by the notes 
endorsed by the defendants being delivered to 
the assignee for the benefit of the parties con- 
cerned, tut the bank not having filed a claim in 
time their claim was included in the notes given 
for the claim of the endorser, who was also in- 
solvent. They now sought to get the benefit of 
the endorsement pro tanlo on the notes of the 
endorser. The defendants pleaded that there 
was no lien de droit between them and plaintiff, 
and that their endorsement was only in favor of 
the endorser who had no claim — Held, that the 
Bank was entitled to recover.* Bank of Mont- 
real v.McLachlan, 3 L. N. 231, S. C. 1880. 

XIV. Evidence of Endorser. 

67. The evidence of an endorser of a note is 
admissible to prove that the signature of another 
endorser of the same note is genuine. McLeod 
k Eastern Townships Bank, 2 L. N. 239, Q. B. 

1879. 

XV. Given oh the verge of Insolvency. 

68. Claim on a note made by the insolvent in 
favor of her brother seven days before she was 
put into insolvency. The claimant proved con- 
sideration given for the note, namely, goods sold 
~Hdd, that as the note was given under aus- 
picious circumstances the contestation would be 
dismissed but without costs. Oaron A Globen- 
%,3LN. 182,8. C. 1880. 

XVI. GrVEH TO OBTAIN COMPOSITION. 

69. A note given to a creditor to induce him 
to sign a deed of composition, or a note given in 
renewal of such note, ts null, and the nullity may 
be pleaded by the maker to an action by the 
creditor. McDonald v. Senez, 21 L. C J. 290, 
8. C. 1877. 

70. And a note given either by the insolvent 
or by a creditor to induce the payee to consent 
to the insolvent's discharge is null. Decelles v. 
Bertrand, 21 L. C J. 291, S. C. R. 1877. 

XVII. Liability ok. 

71. Action on promissory note. Plea, that 
plaintiff and defendant, together with others, 
were associated for the purpose of making a ten- 
der to Government for the lease of a railway, and 
that a deposit of $1,000 was required to be 
made with their tender, and they were to con- 
tribute $200 apiece, but that defendant not 
having tbe ready money gave the note now sued 
on to plaintiff to represent his share. That they 
all agreed among themselves that any of them 
might retire from the scheme before the ac- 
ceptance of their tender. That the* tender was 
not accepted, and the whole of the money was 
returned by tbe Government. That defendant 

• Confirmed in appeal, March 21, 1881 



retired from the scheme before the matter was 
decided — Held, that he was nevertheless liable. 
Falardeau v. Smith, 2 L. N. 162, S. C. 1874. 

72. For Forged Drafts.— The appellants at 
Quebec, made a draft upon their branch at 
Montreal for $25, without advice to the branch 
of the fact. The holder altered the amount of 
the draft to $5,000, and deposited it to his own 
credit in his banking account with respondents. 
Respondents presented it without delay, and it 
was paid by the branch at Montreal without 
objection. The respondents then paid part of 
the proceeds to the depositor. Six days after- 
wards appellants discovered the fraud and de- 
manded back the amount of the forgery — Held, 
that they could njt recover. Union Bank of 
Lower Canada & Ontario Bank, 2 L. N. 132, 
A 23 L. C. J. 66, S. C. ; & 3 L. N. 386, A 24 
L. C J. 309, Q. B. 1880. 

73. Of Drawee— A firm in Montreal drew on 
a firm in Toronto on the faith of a telegram 
from the drawees that they might do so in 
order to retire a previous draft coming due. The 
plaintiffs discounted it, the first draft was retired, 
and the drawees then refused to accept — Held, 
in accordance with Torrance & Bank of British 
North America (17 L. C. J. 185 & I Di*. p. 152, 
Art. 88), that the drawees were liable. The Mot- 
sons Bank v. Seymour et aL, 21 L. C. J. 82, 
S. C. 1877, & 23 L C J. 57, Q. B. 1878. 

XVIII. Nature or. 

74. A note or bon is property within the 
meaning of Art. 68 of the Code of Procedure. 
Poirier v. Lareau, 21 L. C. J. 48, Q. B. 1876. 

XIX. Negotiable Instruments. 

75. Municipal debentures issued by authority 
of Cap. 25 of the Con. Stat Low. Can. are 
negotiable securities, and pass from hand to 
hand by mere delivery, and the holder may 
declare upon them as promissory notes. East- 
ern Townships Bank & Municipality of Qmp~ 
ton, 7 R. L. 446, S. C. 1871. 

XX. Pleading Denial of Signature. 

76. Motion by defendant to be allowed to file 

Sleas to an action on a note after foreclosure. 
»ne was founded on an affidavit charging that 
the signature to the note was not the signature 
of defendant — Held, that the allegation of 
forgery was not made in the terms required by 
the Code/ and therefore the application could 
not be granted. Milloy v. Farmer, 2 L. N . 182, 
S. C. 1879. 



* Every denial of a signature to a bill off exohange, 
promissory note or other private writing or document! 
upon which any olaim Is founded, most be accompanied 
with an affidavit of the party making the denial, or of 
some person acting as hi* agent or clerk, and cognizant 
of the facts in such capacity, that sacb instrument or 
some material part thereof ts not genuine, or th*t his 
signature or some other on the document is forged, or, in 
the case of a promissory note or bill of exchange that 
the necessary protest, notice and service have not been 
regularly made, stating In what the Irregularity oonsUts, 
without prejudice to the recourse of such party by im- 
probation. 146 C. C. P. 
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XXI. Prescription of. 

77. The prescription of bill" and note* may 
be interrupted in the manner described in Art. 
2227 of the Civil Code/ Walker & Sweet, 21 
L. C. J. 29, Q. B. 1876. 

78. But in another case — Held, that where a 
note has been prescribed by the lapee of five 
the debt cannot be recovered, although the 
defendant may have acknowledged, in the pre- 
sence of a witness, after prescription accrued, 
that he was still indebted to plaintiff in the 
amount of the note, and promised to pay it. 
Ikset & Fournier, 1 L. N. 589, C. C. 1878. 

XXII. Presentation for Payment. 

79. In an action on a promissory note — Held, 
that the demand of payment made by any one 
without showing the note or even having it in 
possession is sufficient. Marcotte v. Falardeau, 
6 Q. L. R. 296, C. C. 1880. 

80. Plaintiff purchased a note made bv defen- 
dant immediately after its maturity, 'fhe note 
was payable generally. Five months after- 
wards he sued on it- Defendant pleaded want 
of presentation, and proved that at the time of 
its maturity he had the money to pay for it — 
Held, that under art. 1152 of the Civil Code,f 
the plaintiff, in order to be entitled to the costs of 
the action, should have presented the note for 
payment at the domicile of the defendant. 
Mineault v. Lajoie, 9 R. L, 382, C. C. 1877. 

81. When payable on demand. — The defen- 
dant in an action on a note payable on demand, 
but of which no demand had been made, de- 
posited the amount of the note in court without 
costs, and then demurred to the action on the 
ground of want of presentment. The demurrer 
was dismissed but on the merits — Held, that as 
no demand had been made, the defendant was 
not in default at the time of action brought, and 
the plaintiff should therefore pay co'ts. Archer 
v. LorHe, 3 Q. L. R. 159, S. C. R. 1877. 

XXIII. Promissory Notes. 

82. What are. — A note given by a Building 
Society as collateral security for an advance to 
the society is not an ordinary negotiable note, 
and if lost the holder is not compelled to give 
security before he can exact repayment of the 
advance. CooUy & The Dominion Building 
Society, 1 L. N. 495, Q. B. 1878. 



•Prescription is interrupted civilly by renouncing the 
benefit of a period elapsed, and by any acknowledg- 
ment which the possessor or the debtor makes of the 
right of the person against whom the prescription runs. 
2227 C.C. 

t Payment must be made in the place expressediy or 
impliedly indicated by the obligation. If no place be so ln - 
dicated the payment, when it is of a certain specific thing, 
must be made at the place where the contract was at the 
time of contracting the obligation. In all other oases 
payment must be made at the domicile of the debtor, 
subject nevertheless to the rules provided under the 
titles relating to particular contracts. 1162 C. C. 

If the bill be payable generally presentment is made to 
the drawee or acceptor, as the case may be. wither person- 
ally or at his residence or office or usual place of busi- 
ness, or if by reason of his absence and not having 
aknown residence or office, or place of business, or of his 
death, such presentment cannot be so made, it may be 
made at his last known residence or office or usual place 
of business where the acceptance, or, if there be no 
acceptance, where the bill bears date. 2808 C. C. 



XXIV. Proof of Signature. 

83. Action against respondent as the endorser 
of a promissory note tor $116. Before the 
maturity of the note the payee absconded and 
his estate was put into insol vencv. Respondent 
denied his signature, and pleaded forgery in the 
usual manner. A large amount of evidence was 
adduced as to the dates and circumrtaficee of 
the signing; but the principal evidence bear- 
ing upon the case was made up of comparison 
of signatures. Six witnesses were examined, 
who compare the signature " Benoit Ponton," 
endorsed upon the note sued upon, with genuine 
signatures of respondent, and they believed the 
person who wrote the genuine signatures wrote 
the signature endorsed upon the note in ques- 
tion. None of them spoke from knowledge of 
respondent's handwriting — Held, that by articles 
2340 and 2341 G. C, English rules of evidence 
are made to apply to promissory notes, accord- 
ing to the state of the English law in 1849. In 
this particular, as to proof of writings by com- 
parison, the law in England has undergone an 
important change since 1849. By Lord Brough- 
am's Common Law and Procedure Act, 17 
and 18 Vic. c. 125, p. 127, it is enacted as fol- 
lows : — " Comparison of a disputed writing with 
anything proved to the satisfaction of the 
judge to De genuine, may be proved by witnesses, 
and such writings and the evidence of witnesses 
respecting the same may be submitted to the 
court and jury as evidence of the genuineness 
of the writing in dispute." That the question 
was definitely settled in the case of Doe vs. 
Luckermore, in 1830, 5 A. and E. Rep. 703, 
where a judgment ruling out evidence by com- 
parison of signatures stood confirmed, the 
court being equally divided —The principle was 
recognizea also in the Privy Council in the case 
of Devine vs. Wilson (10 Moore, P. C. Rep., 
502). That under these circumstances the 
judgment of the Court of Review, dismissing 
the action for want of proof of signature, must 
be confirmed, notwithstanding the proof by 
comparison was received without objection at 
the trial. Paige A Ponton, Q. B. 1877. 

XXVI. Returned to Maker by Mistake. 

84. Pending a suit on a note, the note was 
returned, as the plaintiff pretended, by mistake 
to the defendant. The defendant set it up as 
paid — Held, that possession of the note by 
defendant was only a presumption of payment, 
which could be destroyed by parole evidence to 
the contrary. Judgment for plaintiff confirmed 
in appeal. Grenier & Pothier, 1 L. N. 33, & 3 
Q. L. R. 377, Q. B. 1877. 

XXVII. Right of Action ok. * 

85. Action was to recover $225, amount of a 
promissory note made by defendant in favor of 
plaintiff. " The defendant pleaded, 1st. That 
the plaintiff was not holder for value, but is 
sprite nam of the iEtna Insurance Company. 
2nd. That the consideration of the note was the 
first annual premium on a life policy for $5,000, 
and that the annual premiums were not to 
exceed that amount ; that the policy offered 
was at an annual premium of $315— Held, that 
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the burden of proof was upon the defendant 
tli at there was want of consideration. There 
was no difficulty in plaintiff suing in his owl 
name, though trustee for another. Mills vs. 
Philbin, 3 Rev. de Leg. 255. There were two 
witnesses in the case, one who proved for plain- 
tiff that the policy offered and refused by defen- 
dant was on the usual terms of the office of 
plaintiff. The other witness was the plaintiff 
examined for defendant. He certainly Joes not 
make out the c**e of the defendant. The 
undertaking of plaintiff was to furnish the 
policy, and he did so. The Court could not adopt 
the proposition of defendant that plaintiff should 
have produced the written application, signed 
by defendant, for the policy. It was for defen- 
dant to produce it or prove it in the usual way. 
Probably the production of the application 
won Id not have helped defendant, and he there- 
fore abstained from asking for it. Judgment 
coo firmed. Alexander & Taylor, S. C R. 1880. 

XXIX. Stamps. 

86. The stamps on a hill or note may be 
affixed by any one, provided they are so affixed 
at the time and to the amount required by law, 
and are regularly effaced.* Deloar v. Landa, 
22 L. C. J. 46, S. C. 1877. 

8?. Action on a note on which the stamps 
were affixed at the proper time, but not can- 
celled. Motion by plaintiff to be allowed to 
affix double stamps and cancel. Motion granted, 
plaintiff to pay costs up to plea filed. Falar- 
dew v Smith, 2 L. N. 162, S. C. 1879. 

&J. The plaintiff having obtained judgment 
in vacation before the prothonotary on a pro- 
missory note for the sum of $300, the defendant 
filed opposition to the judgment, alleging among 
other things that the note in question had not 
been legally stamped ; that a stamp to the 
amount of nine cents only had been placed 
upon it after it was made, but that no stamps 
had been placed on it by either of the parties 
at the time it was made. At enqueue the plain- 
tiff declared that he had no evidence to make, 
and the defendant pretended that the affidavit 
filed with the plea threw the burden of proof on 
the plaintiff to show when the stamps were 
affixed— Held, that the burden of proof was on 
the defendant. National Insurance Uo. v. St Cyr 9 
5Q.L. R. 258, S. C. 1879. 

• The repeal of the stamp duties on commercial paper 
bv an Act jn*t pawed renders these decisions compara- 
taTHr worthless, except as regards actions on notes made 
tod executed prior to the repeal. The repealing Act is 
ss follows : No doty shall be payable on any promissory 
note, draft or bill of exchange made, drawn or accepted 
in Canada after the fourth day of March, in the present 
yw 1882. and from and after the said day the Act parsed 
In the 42nd year of Her Majesty's reign, and intituled 
"An. Act to amend and consolidate the laws respecting 
duties imposed on promissory notes and bills of ex- 
change," shall be repealed. Provided always that all 
aeti or enactments repealed by the said Act shall remain 
repealed, and that all things lawfully done, and all 
rights acquirei under the said Act, or any Act repealed 
by It, shall remain valid, and ail penalties incurred under 
tncm or any of them may be enf uroed and recovered, 
sad all proeeedingii commenced under them or any of 
them may be continued and completed as if this Act had 
not been passed : And provided also that all unused stamps 
lawfully issued under the said Acts or any of them for the 

Styment of any duty hereby repealed shall after the said 
ay. and until the thirtieth day of June, 1883, be received 
at their ftoe value in payment of any money payable to 
Her Majesty for the publio uses of Canada, or In exchange 
for postage stamps of like value. 



P9. Where the figures written on the stamps 
affixed to a promissory note indicate the month 
and year, hut not the day that such stamps 
were affixed, that i* not a giving of the date of 
the stamping within the meaning of the statute, 
and an action on such note will be dismissed. 
Dufreane & Duplet si*, 5 Q. L. R. 389, S. C. R. 
1879. 

90. And a confession of judgment on a pro- 
missory note not duly stamped cannot be 
taken advantage of by the party in whose 
favor it is made. 75. 

91. Motion to affix stamps in appeal. After 
the judgment in the court below, it was dis- 
covered that the note on which the action was 
brought was insufficiently and the stamps in- 
correctly cancelled. Motion granted. Cimon 
& Thomvson, 3 L. N. 194, Q. B. 1880. 

92. Where the stamps on a note were can- 
celled by the initials of the maker, but written 
by another— Held, good. Fausse & Brien, 3 
L. N. 213, S. C. 1880. 

93. A party to a note will, if in good faith, be 
allowed to afex double stamps even when the 
matter is in appeal. La SoctiU de Construe- 
Hon du Canada & La Bangue Nationals, 3 
L. N. 130, & 24 L. C. J. 226, Q. B. 1880. 

94. In an action on a note brought by the 
drawee the plaintiff will not be allowed to com- 
plete the note by affixing double stamps. 
Lepage & Brossard, 6 Q. L. R. 194, C. G. 
1880. 

XXX. Warranty of. 

95. The declaration set up that at Dunham 
in the month of August, 1875, the defendant 
requested plaintiff to sell him a certain colt, 
which he did, the price agreed upon being 
$100. The defendant being the holder of a 
promissory note not then due, made in favor of 
bearer for $100, offered the same in payment ; 
that plaintiff refused to take the note and per- 
sisted in his refusal until he was assured by 
defendant that it was as " good as gold," when 
he accepted it. The note proved to be worth- 
less, and plaintiff, after offering it back, de- 
posited it in court and sued for the price. Plea, 
that the transaction was an exchange of the 
note for the colt (which was disproved), and 
that there was no guarantee, and that in any 
case plaintiff could only obtain a rescission of 
the contract and recover the colt— Held, that 
as defendant knew when he passed the note to 
plaintiff that it was of no value, that he would 
oe condemned to pay the amount with interest 
and costs. Millar' v. Dandelin, 24 L. G. J. 
208, S. C. R. 1880. 
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a<rrf-ed to give liini the Bale of certain lands be 
longing to him atLongue Pointe, and to allow 
him f»o much as commission per lot, and brought 
action for com mission on lots sold by defen- 
dant, he having sold none himself under the con- 
tract — Held, that the respondent (plaintiff) was 
something more than a mandataire as he had 
an interest in the sale, and having been to 
some trouble and expense in having plans made, 
etc., was entitled tonis commission. Dillon & 
Bort\imck, 3 L. N. 202, Q. B. 1880. 

10.'*. But where commission was claimed by 
plaintiff for having obtained the security of 
It is wife on a contract which defendant was 
entering into with the government — Held that 
as the formalities provided by the Act 
authorizing the commissioner to enter into the 
contract had not been complied with, the secur- 
ity had not been validly given and no commis- 
sion earned. Devlin & Beemer, 3 L. N. 232, S. 
C. 1880. 

■ 

III. Duties and Liabilities of. 

104. Where shares are purchased on which 
calls are pending they cannot be transferred 
until such calls are paid, and the brokers pur- 
chasing are not liable for failure to transfer. 
Farrell v. Ritchie, 1 L. N. 76, S. C. 1877. 

IV. Evidence in Action by. 

105. Respondent purchased for appellant 
500 tierce* of lard, which the latter refused to 
accept — Held, in an action for loss on resale 
and for commission, that though appellant ad- 
mitted giving the order, that parole evidence 
could not be admitted to prove the purchase of 
the lard, nor could the brokers' notes avail for 
that purpose. Trenholme & McLennan, 3 
L. N. 35, & 24 L. C. J. 306, Q. B. 1879. 



the hall, the plea was that the contractor was 
not a builder by profession, that the iron sup- 
plied by him was good, and that under the 
contract entered into he was bound to follow 
the instructions given him by the architect, and 
was not responsible for the design. In appeal 
the judgment maintaining the plea was con- 
firmed.* St Patrick's Ball Association v. 
Gilbert, 1 L. N. 116, & 23 L. C. J. 1, Q. B. 
1878. 



BUILDING AND JURY FUND— See 
INSOLVENCY. 



BUILDERS— See ARCHITECTS. 

I. Extra Work. 

106. Action was brought by appellant, a 
builder for extra work done under a contract — 
Held, reversing the judgment of the court below/ 
that the admission of the defendant would bind 
him notwithstanding art. 1690 of the Civil Godef 
Beckham v. Farmer, 1 L. N. 116, Q. B. 1878. 

II. Liability of. 

107. A builder is liable for damages occa- 
sioned to his work by frost, if he agreed to 
execute the work at a season when it was 
liable to injury from that cause. St, Louis v. 
Shato, 1 L. N. 65, S. C. R. 1877. 

108. In an action against the contractor of 
the St. Patrick's Hall and his surety for dam- 
ages occasioned by the falling of the roof of 



•21 L. C. J. 164, & 7R. L, 628. 

• When an architect or builder undertakes the con- 
struction of a building or other works by contract, upon 
a plan and specifications at a fixed price, he cannot 
claim any additional sum upon the ground of a change 
from the plan and specifications or of an increase in toe 
labor and materials, unless suoh change or increase is 
authorized in writing, and the prioe of them is agreed 
upon with the proprietor. 1690 0. G. 
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VI. Security for Appropriation. 

I. Cannot be Compelled to Show the 
Minutes of the Directors. 

109. Information by a member of "La 
Societe de Construction Mutuelle," a body 
politic and corporate, praying tbat a writ of 
mandamus should issue out of this court 
directed to Robert Laroche, secretary-treasurer 
of the said body politic and corporate, and 
custodian in possession of the books, records 
and documents of the said corporation, enjoin- 
ing him as such secretary-treasurer to suffer 
the complainant, a member thereof, to inspect 
and examine the books of the said society, 
wherein are contained and recorded the rules 
and regulations for the management of the 
said society, and the transactions of the direct 
tors thereof— Held, that a member of an incor- 
porated building society is not entitled to 
demand an inspection of the minutes kept by 
the directors of the association, unless there be 
parliamentary direction to that effect, or he 
show that he has an interest or is under the 
influence of a lawful motive in demanding the 
inspection. Langelier & Laroche, 3 Q. L. R. 
239, S. C. 1877. 

110. And even if he had, the fact of taking 
three days to consider and take advice before 
complying with the demand is not a refusal 
sufficient to justify or resort to the remedy by 
mandamus. lb. 

II. Note given by. 

111. A promissory note given by a building 
society as collateral security for a loan is not 
negotiable, and does not entitle the defendant 
to security. Coolcy & Dominion Building 
Society, 24 L. C. J. Ill, Q. B. 1878. 



• Vide Art 667, p. 387, Digest. Vol.1. 
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ITT. Powers of Dominion Parliament wi 
Regard to. 

112. Od an injunction— Held, that an Act 
assuming to provide for the liquidation of 
building societies generally in the Province of 
Quebec is ultra vires of the Parliament of 
Canada, and therefore the Act of the Parlia- 
ment of Canada, 42 Vic. cap. 48, is unconstitu- 
tional and void.* McClanaghan & St. Ann's 
Mutual Building Society, 3 L. N. 61, & 24 
L. C. J. 162, Q. B. 1880. 

IV. Bights of Shareholders. 

113. A shareholder in a building society 
who has approved of an arrangement with a 
creditor of tne society whereby the creditor is 
granted delay, on condition that the society 
should not sell its real estate, waives thereby 
his right to bring the real estate of the society 
to sale in satisfaction of his claim as a share- 
holder. Champouz v. Lapierre t 3 L. N. 302, 
Q. B. 1880. 

V. Rules of. 

114. The plaintiff claimed under a rule of a 
building society, which had been changed and 
substituted prior to his becoming a member, 
bat which it was shown was substituted by one 
adopted at a meeting irregularly called— Held, 
that as it was not shown that he was aware of 
the new rule at the time he invested, that he 
would not be bound by it. Prevost A SocUte 
Qmadienne Francaise de Construction de 
Montreal, 2 L. N. 412, S. C. 1879. 

• And *mbU that the Act of the Parliament of Can- 
id* 40 Via Cap. 60 Ifl alto void. 

By the Acts 4348 Vie. Caps. 82 and 88, the Quebec 
LetisUrnre hai orovlded for the winding op and liqni- 
difian of the anairs of building societies in the Fro- 
Tinee. 

And by Q. 41 Vic. Cap. 20, amending see. 28 of cap. 
&, of the Consolidated Statutes of Lower Canada, it is 
enacted that— Any building society carrying on busi- 
ness only In the Province or Quebec may also, on the 
aothoritr of the unanimous vote of the appropriation 
stockholders, given at a similar meeting, and of the 
majority of votes given at snob meeting by all the other 
membea of said society, order the transformation of 
appropriation shares into permanent shares of the 
society, and determine upon what conditions and at 
what date such transformation shall take place. 



VI. Security for Appropriation. 

115. The defendants, a building society, 
refused to pay over an appropriation which had 
been made in favor of plaintiff, and the condi- 
tion of which as to security he claimed to have 
fulfilled. The society pleaded that the security 
was insufficient, inasmuch as the security 
offered was in a part of the city in which, as 
they alleged, they did not wish to extend their 
risks. The rules of the society provided in 
one place that the security must be to the 
satisfaction of the Board as well as of the 
valuator, and in another place that all property 
in Montreal was available as security, if suffi- 
cient — Held, that the society could not object 
to the security on the ground they urged, and 
that the plaintiff was entitled to his appropria- 
tion. Canada Mutual Building Society of 
Montreal & O'Brien, 3 L. N. 68, Q. B. 1880. 
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CADASTEE. 
I. Errors of Quantity nr. 

1. Action arising out of an error id the 
cadastral plan of tne plaintiff's seigniory, by 
which the property of defendant within the 
seigniory was saia to contain 335 arpents, 8 
perches, instead of 1084 arpents, 35 perches. 
The action was for $159.20, for &we years 
arrears of rent in the excess or difference, and 
for which defendant had been paying nothing. 
Plea, that plaintiffs could not claim rent for 
more land than was set down in the cadastre, 
which constituted a final title between the 
parties — Held, that under 29 k 30 Vic. cap. 30, 
»ec. 2*, the plaintiff was entitled to rent for the 

* Any censitaire whose name shall hare been inscribed 
on the schedule as holding an extent of land less than 
that which he actually possesses *hall nevertheless be 
bound to pay the rente for the whole extent of land 
which he poetesses ; and the seignior, after he has 
caused a surrey to be made establishing the extent of 
the land in question, may claim from the censitaire 

eiyment of the rente due on such land, at the rate fixed 
r that part thereof which has been set down in the 
schedule. 

In like manner any censitaire whose name shall have 
been entered on the Schedule for an extent of land 
greater than that which he actually holds may, after he 
shall have established by survey the real extent of the 
land in question, claim from the seignior a reduotion of 
rente proportioned to the extent of land so established, 
lb- sec. 3. 

The errors of omission or commission mentioned in 
the preceding section may be corrected or rectified with 
the consent of the seignior and the censitaire without 
its being necessary to nave recourse to a survey. lb., 
sec. 4. 

DEPOSIT OF RAILWAY PLANS. 

If after the closing of the cadastral plan of any local- 
ity any land is taken for the line of a railway through 
and across the lots shown upon such plan, and designated 
in the book of reference thereof, the railway company 
is bound to deposit in the office of the Commissioner of 
Crown Lands a plan showing the land taken for the 
line ; and if the Commissioner of Crown Lands finds such 
plan correct he may amend the cadastral plan by 
causing the land taken for the railway to be marked in 
red on it and on the copy thereof, and by certifying such 
addition. Q. 40 Vic. Cap. 16. 

3. There is given to the land in each locality forming 
soch line of railway a number to be its designation, 
mnder the Dro virions of art. 2168 of the Civil Code, and 
the lot so formed is entered in the book of reference. In 
conformity with art 2167 of the Civil Code. 

3. The land taken from each lot for suoh line of rail- 
way, on such amendment being made, is detached from 
sad ceases to form part of such lot. 

SUBDIVISIONS. 

4. As soon as any subdivision, plan or redivtoion. 
aecompanied with a book of reference, shall be deposited 
with him, the registrar shall note in the index to im- 
atveables, under the number of the original lot or of 
the subdivision or redivision, the fact that suoh lot has 
been subdivided or redivided In whole or in part, as the 
esse may be. 

5. Whenever a subdivision or a redivislon has been 
made the particular number and designation given to 
each lot, upon the plan and in the book of reference of 
tach subdivision or redivision, are the true description of 
nch subdivision tots respectively, whioh is sufficient as 
sach in any document whatever ; and the provisions of 
an. U68 of the Civil Code shall apply to the lots of suoh 
rabdiviiion or redivision. When a part only of any 
original lot is subdivided, or when a part only of any 
totin a subdivision is redivided, the portion which 
remains undivided is sufficiently designated by calling it 
the undivided residue of such original lot or of suoh lot 
in a subdivision. 

6. The Commissioner of Crown Lands may cause to be 
published in the Quebec Official Gazette the book of 
reference of any subdivision or redivision, with, the same 
(fleets* it given to the publication of the book of refer- 
ence of a locality by sec. 6 of the Statute 82 Vic. cap. 



whole amount of land, hut that he should have 
had a surrey made establishing the extent of 
the land before bringing the action, and as that 
was not done the action would fail. Debelle- 
JeuiUe k Pick*, 2 L. N. 115 k 23 L. G. J. 314, 
S. C. 1879. 

2. And held, also, that notice of such survey 
should have been given to the censitaire, the 
only evidence of which was a bailiffs return, 
which was insufficient lb. 
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I. Absence of Defendant. 

3. The pretensions of a defendant who, after 
being arrested under a capias,leaves the country, 
and refuses to appear for examination, will not 
be favorably regarded by the court. Molsons 
Bank v. Campbell, 21 L. C. J. 280, S. C. 1877. 

II. Affidavit for. 

4. Where an affidavit for capias ad res. set up 
that "the deponent is informed and believes 
that the defendant is about to secrete ses biens 
meubles el effeis mobilicrs" — Held, bad, and 
also for not stating the grounds of belief.* 
Augi t MayranZ, 21 L. C. J. 216, S. G. B. 
1876. 

5. In February, 1877,plaintiffsuedoutawrit 
of capias. The affidavit alleged that the de- 
fendant " was well and truly and personally in- 
" debted to plaintiff in a sum exceeding forty 
" dollars currency, to wit, sixty-two dollars and 
" seventy-five cents, for goods sold and deliver- 
" ed at the city of Quebec aforesaid, at the 
" special instance and request of the said J. R." 
The deposant went on to state that he was 
credibly informed and verily believed, etc., and 
further that his belief, etc., was founded on 
the fact that the said J. R. had sold his effects, 
and was then on the point of going to parts un- 
known in the United States of America, and 
refused to pay the said debt or make any pro- 
vision therefor^ although duly required — Meld, 
that an affidavit for capias which alleges a debt 
to exist need not state when the same was con- 
tracted, nor show that it was contracted within 
the five years next preceding. Maguire v. 
Rocket*, 3 Q. L. R. 347, S. C. 1877. 



* Thii writ is obtained upon an affidavit of the plain- 
tiff, his bookkeeper, clerk or legal attorney declaring 
tbat the defendant 1b personally indebted to the plain- 
tiff in a sum amounting to or exceeding forty dollars, 
and tbat the deponent baa reason to believe, and verily 
believes, for reasons specially stated in the affidavit, 
that the defendant is about to lea?e immediately the 
Province of Canada, with intent to defraud his credi- 
tors In general, or the plaintiff in particular, and that 
such departure will deprive the plaintiff of his recourse 
against the defendant ; or upon an affidavit establishing, 
besides the existence of the debt as above mentioned, that 
the defendant has secreted or made away with, or is 
about immediately to secrete or make away with, his 
property and effects with such intent. 798 C.C.F. 

YORK OF AFFIDAVIT FOR CAPIAS. 

A. B. of , said plaintiff (or agent of ,sald plaintiff) 

being duly sworn, doth depose and say :— That G. D-, 
the maid defendant, is personally indebted to said plain- 
tiff in a sum exceeding forty dollars currency, to wit, 

do" 



in the sum of 



lollars- 



bei 



Dg as 



and for (here state succinctly the date, place and cause of 
debt). 

That this deponent is credibly informed, bath every 
reason to believe, and doth verily and in his conscience 
believe, that the saidC. D., the said defendant, is im- 
mediately about to leave the Province of Canada (allege 
specially the reasons of belief that the defendant is 
about to leave the Province of Canada, and from whom 
the information was obtained) (or); that the defendant 
has secreted or made away with, or is about immediately 
to secrete and make away with, his property and effects ; 
(or) that the defendant is a trader, that he is notorious- 
ly insolvent, that he has refused to arrange with his 
creditors, or to make an assignment of his property to 
them, or for their benefit, and that he still carries on his 
trade, the whole with intent to defraud his creditors in 
general, and the plaintiff in particular, whereby the said 
plaintiff, without the benefit of a writ of capias, will be 
deprived of his recourse against defendant, and will 
sustain damage. 



6. Nor that the sale and delivery were made 
to the defendant when they are alleged to have 
been made " at his instance and request." 26. 

7. And that when the facts upon which his 
belief are based are sworn to directly, and not 
as hearsay, the deposant is not bound to disclose 
the name of any informant, lb. 

8. Where an affidavit for capias alleges that 
the defendant is secreting, or is about to secrete 
his goods, with intent to defraud the plaintiff, it 
is not necessary to give the name of the person 
from whom he received the information, nor the 
special reasons deponent has for believing the 
allegations to be true. Hotte v. Carrie, 1 L. N. 
53, k 22 L. C. J. 34, S. C. 1877. 

9. But where the affidavit has disappeared from 
the record and cannot be found, and the plain- 
tiff has taken no means of replacing it, the 
capias cannot be maintained, although the con- 
testation appears unfounded, and must be 
rejected. Io. 

10. And where the contestation consists of 
vague and general allegations of irregularity, 
without specifying any particular irregularity, 
it will be dismissed, lb. 

11. The defendant petitioned to quash the 
capias. One of the grounds was that the 
affidavit was sworn before a person whose right 
to receive it did not appear. It was signed 
simply "commissioner, without stating at 
length that he was a commissioner to receive 
affidavits for the court— Held, that this was 
not an adequate reason. The court knows its 
own officers, and the affidavit in question was 
sworn before one of them. Joseph v. Donovan, 
8. C. 1877. 

12. But an affidavit for capias is defective 
which uses the words "pcut evte privi de son 
recours? instead of the words "prwera," etc., 
and which omits to depose as to the intent to de- 
fraud. Ford v. Lfacr, 21 L. C. J. 191, 8. C. 1877. 

13. And an affidavit for capias is defective 
which deposes that the departure of the defend- 
ant " may " deprive the plaintiff of his recourse 
instead of saying "will" deprive, etc., as laid 
down in the Code of Procedure. Stevenson v. 
Robertson, 21 L. C. J. 102, S. C. 1877 ; 798 
C. C.P. 

14. And an affidavit for capias which deposes 
in the alternative that tne defendant has 
secreted, or made away with, or is about im- 
mediately to secrete or make away with his 
property, etc., is defective. McMasler v. 
Robertson, 21 L. C. J. 161, S. C. 1877. 

15. But it is sufficient to state the amount in 
" dollars without any qualification as to a 
particular currency. Hall v. Zernichon, 4 
Q. L. R. 268, S. C 1878. 

16. And where the initial only of defendant's 
christian name was given, this was held to be 
no ground for a petition to quash, lb. 

17. But where the affidavit did not show a 
personal liability, or the nature of it, the capias 
was set aside. lb. 

18. The allegation in an affidavit for capias 
that deponent hath been informed by a person 
designated that the defendant "had come to 
Montreal to attend the meeting of the Graphic 
Co., and that the said defendant was about to 

{'0 to New York," was held insufficient in 
aw to justify the belief that the defendant was 
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about to leave Canada for the United State* of 
America, with intent to defraud the plaintiff, a 
creditor. Canada Paper Co. v. Bannatyne, 23 
L. C.J. 261, 1879. 

19. And eo, also, an affidavit for capias alleg- 
ing that the deponent is informed that the 
defendant is secreting, or is about to secrete, his 
property, is insufficient, if he does not give his 
reasons for swearing so, or mention the names of 
the persons from whom he received the inform- 
ation, in order to place the defendant in a posi- 
tion to contradict them if he can do so. Mul- 
larky A Phaneuf, 9 H. L. 629, S. C. 1879. 

20. An affidavit for capias, after establishing 
the existence of a debt, continued as follows : — 
" Que le deposant est informe d'une maniere 
ll eroyable, a taute ration de croire, et croit 
" vratemmt dans son time et conscience que le 
" dii defendeur dejait a each* el souslrait, cache 
" et souxtrait et est sur le point de cocker et 
" soustraire see biens, dettes et effets dans la vue 
" et ante rinttnUon defraudtr ses creanciers en 
" general et le demandeur en parUculier." — 
Held, that it was necessary to state the grounds 
of such belief. Drapeau & Pacaud, 6 Q. L. K. 
9, S. C. R. 1879. 

21. Defendant petitioned to be liberated on 
the ground that in the affidavit the words, " and 
that such departure will deprive the plaintiff of 
his recourse against the defendant" were 
omitted— Held, that as lorm No. 42 was sub- 
stantially followed that the affidavit would hold. 
Rhodes v. Robinson, 2 L. N. 216 & 23 L. C. J. 
166, 8. C. 1879. 

22. On a petition to quash a capias on the 
ground of the insufficiency of the affidavit — 
Held, that it was not necessary to state in such 
affidavit either the date when or the place 
where the debt for which the capias issues was 
contracted.* Hurtvbuise & Bourret, 2 L. N. 64, 
Q. B. 1879. 

23. And where the affidavit alleged merely 
that the defendant resided at New York, and 
had no domicile in Canada ; that he refused to 
pay the debt, although he had means to do so ; 
that he counted on escaping payment by his 
absence, and by the tact that he had no property 
in this country that plain tiff could seize ; that he 
was in Montreal on family affairs which would 
oo ly detain him a few hours, and that he was 
about to leave immediately for New York, 
where he carried on business — Held, that this 
was not sufficient of itself to establish that it 
was with the intention of defrauding his credi- 
tors that he was on the point of leaving the 
country, and the capias must therefore be 
quashed. lb. 

24. And the omission to state in an affidavit for 
capias that the defendant is personally indebted 
to the plaintiff is not fatal, if the affidavit other- 
wise discloses a personal indebtedness. Sheridan 
v. Hennessey, 2 L. N. 133, & 23 L. C. J. 212, 
8. C. 1879. 

25. Nor (following Hurtubuise k Bourret) is 
it necessary in such affidavit to state where or 
when the indebtedness was created. lb. 



•In oonneetion with this decision Monk, J. v stated, 
thai in the ease of Brisson v. McQueen be was repre- 
sented as Qaaahlng a eapias solely on the ground that 
the plaoe where the debt was contracted was not stated 
in the efldarit, which was aa error. Vide Dig., vol 1, p. 
»J,arL47. 



26. But where the defendant petitioned to be 
liberated on various grounds, one of which was 
that it was not alleged in the affidavit that the 
defendant was immediately about to leave the 
Province — Held, that the word immediately was 
indispensable. Hawkes v. Caffrey, 2 L. N. 159, 
8. C. 1879. 

27. And where an affidavit for capias set out 
that defendant was about immediately to leave 
the " Province of Quebec "—Held, insufficient. 
Doyer v. Walsh, 3 L. N. 304, 8. C. 1880. 

III. After Judgment. 

28. The affidavit on which a capias after 
judgment has issued, is the only proof required 
of the allegations of fraud on which the capias 
is founded, and no additional proof is required, 
as in the case of a capias before judgment. 
Drapeau v. Pacaud, 6 Q. L. R. 140, 8. C. fi. 
1880. 

29. Andsuch capias can only be contested on 
petition in the manner laid down in arts. 819 et 
seq. of the Code of Procedure, lb. 

IV. Aoainst Insolvent. 

30. A capias may lie against a defendant who 
has made an assignment under the Insolvent 
act. Robertson v. Hale, 21 L. G. J. 38, 8. G. 

1877. 

V. Against Minor. 

31. A capias will not lie against a minor even 
for necessaries. Morgan v. Leboutillier, 5 
Q. L. R. 212, S. C. 1879. 

VII. Amendment of Process. 

32. The defendant was arrested under a 
capias on the 10th June by the name of Alfred 
Nelson Be I isle, his real name being Alfred 
Napoleon Belisle. The writ was returnable, 
ana was returned on the 24th June. Immedi- 
ately after the arrest, or on the 13th June, the 
plaintiff discovered his mistake in the name, 
and served a motion on the 13th for the 16th to 
the defendant, and moved the court, on the 
16th, that he be allowed to amend the writ and 
declaration, and this was granted exparte on 
the 18th. The defendant appeared on the 25th 
and filed an exception d la forme, attacking the 
procedure on the ground infer alia that his name 
was wrongly given in the affidavit and the writ 
— Held, that as the affidavit had not been 
amended, and as the amended writ was not 
served with sufficient delay before return, that 
the exception should have been maintained and 
action dismissed. Slater & Belisle, 3 L. N. 238. 
8. C. R. 1880. 

VIII. Appeal from Judgment on. 

33. A defendant arrested on capias must raise 
in limine litis all the grounds resulting from 
the insufficiency of the affidavit, as they cannot 
be raised in appeal. Heyneman & Smith* 21 
L. C. J. 298, Q. B. 1877. 

IX. Bail. 

34. The sureties offered in a case of capias 
may justify on oath, and need not justify on 
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real estate. Bochelaga Bank v. Goldring, 2 
L. N. 277, & 10 R. L. 234, 8. C. 1879. 

35. The defendant, who was capia»ed, is now 
moving under art. 825 C. C. P., furnishing 
sureties before the prothonotary. Under that 
article he has offered bail, but the latter neems 
to have halted. It is opposed by plaintiff on 
the ground that, under sec. 127 of the Insolvent 
Act, sinse repealed, art. 825 C. C. P. is repealed. 
We hold the contrary. Mc Matter et al. v. Rob- 
ertson, 1 L. N. 77, S. C. tt. 1878. 

36. A defendant arrested on capias, who has 
given bail under art 825 C. C, may be ordered 
to surrender himself into the hands of the 
sheriff of the district within one month from 
the service upon him or on his sureties of the 
judgment and order, and in default proceedings 
may be taken to enforce the judgment. Bros- 
seau v. Crevier, 2 L. N. 403, 8. C. R. 1879. 

X. Burden of Proof in Cases of. 

37. Capias issued upon the affidavit of plain- 
tiff's bookkeeper, who alleged that the defend- 
ants were indebted to plaintiffs in a sum of 
914,564, money feloniously stolen by defendants 
from plaintiff; that defendants had shortly after 
the larceny been arrested and committed for 
trial; that they had presented an application for 
Habeas Corpus to the Queen's Bench, which 
had been dismissed ; that subsequently the 
Crown had given a consent for the admission 
of the defendant to bail, and an order was being 
prepared for their liberation — Held, in review, 
reversing the judgment of first instance, that in 
such case the burden was on the defendants to 
disprove the allegations of the affidavit. Mc~ 
Namee & Jones, 3 L. N. 371, & 10 R. L. 683, 
8. C. R. 1880. 

XI. By Foreigners. 

38. A capias by one alien against another 
will not lie, both parties being only temporarily 
in this Province, and the alleged debt arising out 
of a contract entered into in a foreign country 
where the allegation in the affidavit upon which 
the capias issued alleges the immediate depart- 
ure of defendant with intent to (let rand. Ventini 
y. Ward & Room* v. Ward, 2 L. N. 133, & 23 
L. C.J. 267, S. C. 1879. 

XII. Declaration of Abandonment. 

39. A defendant arrested on capias, who has 
given special bail, is not bound to file a state- 
ment and make the declaration mentioned in 
art. 766 of the Code of Procedure.* Poulet v. 
Launiere, 6 Q. L. R. 314, 8. C. 1872. 



* Any debtor arretted under a writ of capiat ad res- 
pondendum may niaka a judicial abandonment or kit 
property for the benefit of hi* creditor*, 768 C. C. P. 

A debtor who hag been admitted to bail it bound to 
file tbit statement and declaration within thirty dayt 
from the date of the lodgment rendered in the suit in 
which he was arrested. Any person condemned to pay 
a turn exceeding eighty dollars, exolusive of interest, from 
service of process ana cottt, tor a debt of a commercial 
nature, is, likewise, after such moveable and immoveable 
property at he appears possessed of have been discussed, 
bound, upon being required to do so, to file a similar state- 
ment. 766 C. C. P. 



XIII. Effect of Filing Bilak. 

40. The mere filing of the statement, in con- 
formity with article 764 of the Code of Proce- 
dure, cloes not entitle a party arrested under a 
capias ad respondendum to be released from 
custody, such ntatement being subject to attack 
by any creditor within the delays mentioned in 
art 773. Bruckcrt v. Moher, 21 L. C. J. 26, 
8. C. 1876. 

XIV. Execution of while Appeal Pending. 

41. The respondents were bail to the sheriff 
for a person arrested on capias, and who 
neglected to give special bail, according to the 
terms of the bond. The capias having been de- 
clared good and valid, defendant appealed, but 
gave security for costs, only consenting that the 
judgment should, in the meantime, be executed 
in terms of art. 1124 of the Code of Procedure. 
Defendant having failed to pay the debt action 
was taken on the bond to the sheriff— Held, 
that, under the circumstances, the appeal did 
not suspend the proceedings against the bail. 
Lajoie & MulUn et al, 21 L. C. J. 59, Q. B. 
1876. 

XV. Grounds of. 

42. The defendant described as " of Westfield, 
Massachusetts, U. S., presently in the City of 
Montreal," was arrested in Montreal on a capias 
charging him with being indebted to the plain- 
tiff, and as being about to leave the Province, 
with intent to defraud, etc. — Held, that as he 
lived in the States, and was only going home, 
that hie intended departure was no evidence of 
fraud, and the capias was quashed. Renaud & 
Vandusen, 21 L C. J. 44, Q. B. 1872. 

43. The defendant borrowed money from the 
plaintiff on the strength of a bill of lading of 
wheat to arrive. On the arrival of the wheat 
he got this bill of lading from the plaintiff, on 
the promise that he would use the proceeds to 
pay the amount of the note, and for the osten- 
sible purpose of doing so. The wheat was 
whipped on board another vessel, and a new bill 
of lading received bv defendant, which he 
pledged to another banlc, the proceeds of which 
went into his general business. Being utterly 
insolvent himself the bank issued a capias 
against him, charging with secretion ol his 
estate and effects — Held, that diverting the 
proceeds of a security pledged for the payment 
of a particular debt to the extinction of other 
liabilities is not a secretion sufficient to main- 
tain a capias under art. 798 of the Code of 
Procedure. Molsons Bank v. McMinn, 24 L. C. J. 
256, S. C. R. 1874. 

44. Defendant petitioned to be liberated from 
arrest under a capias, and his petition wa* di*. 
misped. The writ issued in an action of dam- 
ages for $5,000, and bail was fixed at $1,000. 
The affidavit was made by B as agent of the 
plaintiffs. It alleged a sale by the defendant 
to them of the sole right to manufacture and 
sell a medicine, under the name of Smith's 
Mountain Renovator, throughout all Canada, 
the defendant furnishing the ingredients and 
making up the medicine, in quantities not leas 

I than 100 gallons, at $3 a gallon j that the plain* 
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tiffs had fulfilled their part of the contract, and 
paid $695 ; but the defendant, in contravention 
of his agreement, and by malice, and with a 
riew to injure them, had, in the course of 
November preceding, manufactured quantities 
(plusieurs quanUtes) of the aforesaid medicine, 
known as Green Mountain Renovator, for other 
persons, and under the proper price. It then 
alleged that the plaintifls had spent nearly 
$3,000 in bottles, boxes, advertisements and 
lithographing to bring this medicine before the 
world, and have been prevented from making a 
profit, and suffered damage to the amount 
claimed ; and that the deponent was informed 
that the defendant was immediately about to 
leave the Province, <fec., &c. His reason for 
thus believing was that the defendant has his 
residence in the United States , and is only tem- 
porarily in Montreal, and will return immedi- 
ately to Vermont, where he lives. The petition 
to quash was founded as well on the illegality 
and insufficiency of the affidavit as on it* un- 
truth, and on contestation the parties went to 
eoquete, and the petition was dismissed be- 
cause the allegations of it had not been proved. 
Per Curiam — the breach of contract is one 
thing, and the meditatio fugce is another. There 
moat not only be a right of action ; but there, 
mart be a right to arrest. What was there, 
assuming the truth of the facts in the affidavit, 
to show any right of arrest whatever? It 
specially mentioned a deed between the parties, 
and refer to it as a part of the affidavit. The 
plaintiffs contracted with him as "Silas Smith, 
of Ban Georgia, Franklin county, State of Ver- 
mont, manufacturer." They knew that was 
his domicile — that it was no evidence of fraud 
for him to go there, he had a perfect right to go 
there, undiminished by any stipulation to the 
contrary. For this reason alone, the petition 
ought to have been granted and the capias 
quathed, as having issued upon an affidavit 
that was not true. Judgment reversed and peti- 
tion granted. Wingate Chemical Co. v. Smith, 
S. C. BL 1876. 

45. A debtor may be arrested in Quebec for 
secretion committed in Ontario where he re- 
Mdw. QattU v. Robertson, 21 L. C. J. 281, 
S. C. R. 1877. 

46. A vendor with a bailleur de fonds claim 
duly registered may maintain a capiat against 
tne debtor who is dissipating his moveables, 
without proving in any way that the property 
hypothecated has depreciated in value, so as to 
render his debt more precarious than at the 
time of sale. Benoit & Petitclcrc, 1LN. 32, 
A 9 R. L. 385, Q. B. 1877. 

47. Capias on the ground of the departure of 
the defendant and of the secretion of his pro- 
perty. Proof that he spoke only of going to 
the States to cut wood, as he jvas in the habit 
of doing, and that he had sold his property at 
Ions credit to a minor— Held, that though he 
bad acted imprudently, and the plaintiff had 
probable cause for believing that defendant 
was secreting his property for the purpose of 
defrauding his creditors, yet the evidence was 
to the contrary and capias quashed. Beaudette 
& Audettc, 8 R. L. 681, Q. fi. 1878. 

48. The defendant, a marine insurance agent, 
a native of Canada, and who had resided in 
Quebec for about three years, at the close of 



the season of navigation, being without the 
mean 8 of supporting his family, and unable to 
get work here during the winter season, was 
about to go to Boston, in the hope of obtaining 
employment there. He at the time owed the 

f>lamtiff for board about $80, and was about to 
eave without paying her, the fact being that he 
had not the means of doing so—Held, that, 
under the circumstances, the plaintiff was not 
justified in swearing that the defendant was 
about to leave with intent to defraud her, the 
plaintiff, and capias quashed. Henderson v. 
Vuggan, 5 Q. L. R., 364, S. C. 1879. 

49. And, in another case, the defendant who 
had been imprisoned prayed to be released on the 
ground that the affidavit was insufficient, inas- 
much as the cause of action on which the 
capias issued, arose in the United States and 
not in Canada. The part of the affidavit 
which referred to the cause and grounds of 
action was as follows : ° That W. P., formerly 
of the said City of Fall River, manufacturer, 
and now at the City of Quebec, is personally 
indebted to the said Metacomet National Bank 
in the sum of five thousand dollars current 
money of Canada, being the amount of the pro- 
missory note of the said W. P., by him 
made and signed on the 2nd day of May last, 
payable five months after date, and now held 
by the said Metacomet National Bank of Fall 
River, as the legal holders thereof, which said 
sum of Ave thousand dollars the said W. 
P. has acknowledged to owe, and promised 
to pay at the said city of Quebec, during the 
present month of October instant." The 
proof went to show that the defendant had 
made the note in the United States, where he 
had carried on business, and that just prior to 
his arrest he had acknowledged to an agent of 
the plaintiff that he owed the debt, and ex- 
pressed himself as sorry at being unable to 
pay, but had made no new promise to pay 
— Held, that the acknowledgment did not 
create a new debt, so as to render the defendant 
liable to arrest under capias ; and as the original 
debt and cause of action arose in a foreign 
country the defendant must be discharged 
according to Art. 806 of the Code of Procedure.* 
Metacomet National Bank k Paine, 5 Q. L. R. 
372, S. C.,AS. C. R. 1879. 

60. Wuere, in an affidavit for capias, the 
plaintiff, a bank, set up that the defendant had 
received from its cashier large sums of money, 
which had been fraudulently taken from the 
funds of the bank to defendant's knowledge, and 
alleged a consequent indebtedness in damages — 
Held, sufficient to justify the capias. Goidring 
& Hochelaga Bank, 2 L. N. 231, Q. B. 1879. 

51. And a pretension that the defendant was 
indebted to the cashier and the cashier to the 
bank would not hold. lb. 

52. A capias was issued against defendant 
on the ground that he was about to leave for 
Europe, and the plaintiff would be defrauded of 
his debt. It appeared, however, that the 
defendant was not about to leave immediately, 
and had no fraudulent intention in his pro- 
posed trip, which was for the purpose of vjsit- 
mg the Paris exhibition, all his interests being 



* It cannot issue for any debt create 1 out of the Pro- 
vince of Canada uor for any debt under £40. 803 C. C. P. 



6 



139 



CAPIAS. 



CAPIAS. 



140 



in Montreal — Held, that the capias must be 

Suashed. Ambrois k Matteval, 2 L. N. 159, 
. C. 1879. 

63. Where there was evidence that the defen- 
dant himself had said that the plaintiff might 
go to the devil (que le docteur pout ait alter 
sefaire sacre) that he would never pay him a 
cent, but would go off to Montana, and his 
family would follow, — Held, reversing the 
judgment of the judge a quo, that thin was 
quite sufficient to support the affidavit, and the 
petition to quash should have been dismissed. 
Valade v. BclUhumeur, 2 L. N. 116, 8. C. R. 
1879. 

64. The capias issued against defendant on a 
judgment already obtained. Tiie affidavit 
merely referred to this judgment, and the 
declaration merely alleged (hat the amount of 
the judgment was* sti 11 unpaid and demanding 
a capias — Held, that as a capias issuing after 
judgment was not a demand in the sense of 
Art. 60 C. G. P., but only a means of prevent- 
ing the defendant from leaving the country 
until the debt should be paid, that a 
reference to the judgment as a ground of capias 
was sufficient Trust and Loan Co, v. Casstdy, 
3L. N. 117, S. C. 1880. 

55. Action of damages by plaintiff (appellant) 
for malicious arrest on a capias. Appellant 
was a wholesale grocer in Toronto, and was 
leaving with his son for the Paris exhibition. 
On reaching Montreal he was arrested on an 
affidavit of one of the defendants. Appellant 
owed defendants some $2,000 over due, which, 
on being applied for in Toronto by defendants' 
agent there, the latter was informed that it was 
settled, the only settlement, as it subsequently 
proved, being a note at four months, which 
plaintiff had sent to defendants at Montreal by 
mail. On his arrival at Montreal, one of the 
defendants called upon him at the hotel where 
he was stopping with reference to the amount, 
and plaintiff admitted that he was going to 
Europe, and moreover intimated that until his 
return defendants would not be paid, and they 
could get their money in the best way they 
could. On the other hand, there was proof 
that plaintiff was still carrying on his business, 
and that he was in the habit of crossing to 
Europe almost every year — Held, reversing the 
judgment of the court below*, that these 
circumstances did not disclose an intent to 
defraud sufficient to justify a capias, and 
damages to the amount of $500 was awarded. 
Shaw & McKenzie, 4 L. N. 89, Su. Ct. 1881. 

XVI. Intent to Defraud, see Affidavit, 

56. A debtor is not liable to be arrested on 
capias for intended departure to a foreign coun- 
try without paying his debt, unless the circum- 
stances be such as to make him chargeable 
with intent to defraud. Paulet v. Ant ay a, 10 
E. L. 329, & 3 L. N. 154, S. C R. 1880. 

XVII. Jurisdiction in Cases Commenced 
by. 

57. Where an action for $67 was originated in 
the Superior Court by capias ad res duly 



•2L.N.6,&3L.N.869, &28L.C.J.S2. 



executed, but of which a desistement was sub- 
sequently filed by plaintiff on the return day — 
Held, that such action could not be then con- 
tinued before the said court for want of juris- 
diction, and must be dismissed, saving the 
recourse of the plaintiff before another court. 
Turcotie v. Rcginer, 1 L. N. 351, & 22 L. C. J. 
132, 8. C. 1878. 

XVIII. Petition to Quash. 

58. Alleged differences between the affidavit 
and the declaration cannot be raised by the 
petition to quash. Sheridan v. Hennessy, 2 
L. N. 132, & 23 L. C J. 212, 8. C. 1879. 

XIX. Sbohetion, see Grounds of. 

59. Defendant was arrested by a capias issued 
for $197.87, amount of three noies given by 
him to plaintiff for materials supplied for his 
business as a blacksmith and carriagemaker at 
Vaudreuil. Tiie ground was that he had 
secreted his estate with intent to defraud. The 
transactions between the parties began early in 

1877. At that time there was a judgment for 
$100 and $24 of costs against the defendant, 
and in May, 1877, his moveables were taken in 
execution under it, and a sale took place on the 
30th May, 1877, on which day the judgment 
was acquired by his brother, P. G-, from the 
then plaintiff before the sale, and the entire 
stock sold for $51.31, in 66 different lots, and 
they were all acquired by P. G. He sold them 
to his father, A. G., on the 25th October, 1877, 
for $35.31, aud other considerations then stated 
to have been given before. On the 8th July, 

1878, A. G. made an agreement with the defen- 
dant, his son, by which the latter agieed to 
carry on the business as his employee, and did 
ho. This agreement referred to a verbal agree- 
ment made between the parties on the 5th 
October, 1877, tor the eame purpose, and by it 
A. G. agreed to pay the eon, the defendant, 
$76 per month for salary of himself and work- 
men. On the 21st February, 1879, the defen- 
dant sold his real estate in the village of 
Vaudreuil toB., notary public, reserving posses- 
sion, if he thought proper, till September next. 
This property included the shop where the 
defendant had carried on his business, and 
which he continued to occupy from the sale of 
his moveables in May, 1877. On the 5th 
March, 1879, A. G. sold to B. all the stock- 
in-trade and moveables for the sum of $511.39, 
and the defendant was party to the sale, re- 
nouncing his rights under a lease he had from 
his father. The plaintiffs had no knowledge of 
these transactions. On the contrary, there 
were of record two letters from defendant to 
plaintiffs, of da,te 6 th February and 27th March, 
in which he promises payment of two of the 
notes in a lew days by collections which he was 
about to make. Not a word was said of the 
interest of others in stock in trade and move- 
ables — Held, there was the strongest presump- 
tion of fraud between the relatives. Judgment 
to maintain the capias. Heney & Girard, S. C 
1879. 

60. The defendant had been arrested under a 
capias ad respondendum, and made a cessio 
bonorum— which was contested by the plaintiff 
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on the ground of concealment. Three witnesses 
depose*! to his leaving his hoaae a day or two 
before the bailiff went to make the seizure. One 
of them gave to his removal a suspicious 
aspect ; but he only removed his effects to St. 
Jacques, and also removed to that place him- 
self — Held, that this was not a concealment, 
and contestation dismissed. Delisle & Robert,. 
S. C. 1877. 

61. Action of capias and attachment before 
judgment on the ground of secretion. On peti- 
tion to quash, defendant, who denied the secre- 
tion, that judgment had been taken against by 
action in the Circuit Court in the district of 
Richelieu, and that all his effects were seized 
under a writ of execution in virtue of such 
judgment; that, on the day fixed for the sale 
defendant, with the consent of several creditors, 
the effects were sold by the bailiff en bloc for 
the sum of $163, and were adjudged to the 
tiers saisie in the present action who, had dis- 
tributed the price, $130, to the landlord of the 
premises and the balance for costs and the claim 
of the tiers saisie— Held, reversing the judg- 
ment of the Superior Court, that there was no 
secretion. Dominion Type Founding Co. v. 
Lafond, 10 R. L. 15, S. C. R. 1879. 

b'2. The appellant borrowed from the respon- 
dent the sum of thirty thousand dollars on a 
mortgage given by him on property which, it 
turned out, did not belong to him absolutely, 
but apparently was subject to a substitution in 
favor of his wife and children. The $30,000 
was deposited by appellant in the Mechanics 
Bank in his own name, but subsequently the 
words " mortgage in trust for E. A. Molaon " 
were added, and shortly afterwards the money 
was all withdrawn from the bank by appellant. 
A capias then issued upon an affidavit made by 
respondent's agent setting out these facts, and 
charging appellant with secretion and making 
away with his property and effects with intent 
to defraud — Held, to constitute secretion and to 
justify the capias. Molson & Carter, 3 L.N. 
i5«, Q. B. 1880. 

63. And this notwithstanding the false state- 
ments, and transaction took place in 1 875, and 
the capias did not issue until June, 1877. lb. 

XX. Sureties in. 

64. Liability oj. — The defendants were sure- 
ties or special bail for a person arrested under 
capias. Having obtained judgment against him, 
and finding that he had gone to the United 
States, action was brought against the defen- 
dants for the amount. It was shown by the 
proof that his absence in the States was but 
temporary, but nevertheless — Held, that even 
a temporary absence gave a right of action 
against the sureties.* Thompson v. Lacroix, 4 
Q. L. K. 312, S. C. 1878. 

♦The defendant mar obtain his discharge* upon giving 
two good and sufficient sureties that he will not leave 
the Province of Can* J*, and that in ca-e he does so such 
sureties will pav the amount of the judgment that may 
be rendered, in principal, interest and cost*, or the 
amount fljo-d by the judge in the case of art Sol. But 
this bail cannot be received after the expiration of the 
eighth day from the day fixed for the roturii of the 
writ of capias, unless with leave of the court expressly 
granted npon sufficient came shown. 8i4 C. C. P. 

The defendant may also obtain his discharge at any 
lime before judgment by.giving good and sufficient 



6 5 Action against the sureties of a person 
arretted on a capias. The defendants entered 
into a bond under art. 828 of the Code of Pro- 
cedure* for $1 ,054 currency, the condition of the 
bond being that P. D. would, on the 26th Sep- 
tember, 1874, or previous thereto, or within 
eight days thereafter, give special bail to the 
action, and that in default thereof they would 
pay to the plaintiffs the debt, interest and costs, 
for which the arrest was made. The said P. D. 
did not give special bail as conditioned or any 
other security whatever, or pav the debt. That 
final judgment was rendered by which the 
said P. D. was condemned to pay the amount 
demanded, and the capias was declared good 
and valid ; that the bond having been forfeited 
the defendants were liable, etc. The defendants 
pleaded that the judgments maintaining the 
capias had been appealed from, and the question 
between the plaintiffs and P. D. was still pend- 
ing — Held, that as the security given in appeal 
only covered costs, that the judgment main- 
taining the capias was executable, and the de- 
fendants were liable. Lajoie & Mullin, 9 R. L. 
48, & 21 L. C. J. 59, Q. B. 1876. 

66. Plaintiff* arrested one U. under a writ of 
capias ad respondendum ; and the defendants 
gave bail for him to the sheriff— but he never 
iyled an appearance, and judgment went against 
him by detail It. The bond being assigned to 
the plaintiffs they brought action on it, and the 
defendants pleaded that the action was prema- 
ture, because there was an appeal pending when 
it was brought. They also pleaded the insuffi- 
ciency of the affidavit — and the general dene- 
gation. The plaintiffs made special answer that 
the judgment against H. was rendered after a 
pergonal service of process on the defendant. 
That a writ of appeal was taken by H. on the 
12th of April, returnable on the 2nd of May; 
but was not returned up to the 11th of May 
(after the institution of the present action), and 
on the 14th of May the plaintiffs gave H. notice 
that on the fir-4 day ol the Term (11th July) 
they would move to dismiss the appeal. Judg- 
ment against H. had been given on the 23rd of 
March. The condition of the obligation as- 
sumed by the bail was that if H. did not give 
bail to the action they would pay the sheriff — 
Held, that that condition was satisfied by the de- 
fault to appear or to give any security whatever. 
They had nothing to do with the validity of the 
judgment, but only with the existence of the 
debt. The appeal suspended the execution of 
the judgment; but the plaintiffs in the present 
case were not seeking to enforce that judg- 
ment, which was one against H., not against 
these defendants. Tliey asked that, judg- 
ment or uo judgment, the defendants may 



sureties to the satisfaction o f the court or judge, or pro- 
thunotary that he wi.l surrender hlmvelf into the hands 
of the sheriff* when required to Uo so, by au order of thti 
court «>r judge wituiu one month from the service of 
sucli order upon him or upon his sureties, ana that in 
default they will pay the amount of the judgment in 
principal, interest and costs, or the amount iixed by the 
Judge in the ca»e of ark 80 1. 825 C. C. f. 

•A defendant arrested upon a capias may obtain his 
provisional discharge by giving g«-od uud sufficient sure- 
ties to the sheriff*, to the satisfaction of the latter, before 
the return day of th<> writ, that he will pay the amount 
of the judgment that may be rendered ujk>u the de- 
maod in principal, iu teres t and costs if he lad Is to give 
bail pursuant to art. 824 or art. 826. 828 C. G. JP. 
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be made to satisfy their obligation to the 
sheriff, who had endorsed this bond to them, 
and unless the judgment was reversed in appeal, 
or H . by some other means shown not be the 
plaintiffs' debtor, they must pay ; but inntead of 
reversal, the judgment against H. was con- 
firmed in appeal. Judgment for plaintiffs. 
Smith & David, 8. C. 1877. 

67. The sureties of a defendant arrested on a 
capias who have entered into a bond under Art. 
828 of the Code of Procedure are liberated from 
their obligation if on the day ot the return of the 
writ of capias they deliver the defendant into 
the bands of the sheriff in terms of their bond. 
Augers & Trudel, 10 R. L. 566, Q. B. 1879. 



CAPITAL. 
I. A nd Interest not the same, see INTEREST. 



CARE— See NEGLIGENCE. 
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CARRIERS. 

I. Liability of. 

II. Lien of on Goods carried. 

III. Railways, see RAILWAYS. 

I. Liability of. 

68. A Steamboat Co. is liable for the value 
of passengers' baggage destroyed by a fire on 
the steamer, unless it be clearly proved that the 
lire occurred from some cause over which the 
Co. had no control. Can. Nov. Co. &McConkey, 
1 L. N. 23, Q. B. 1877. 

69. The plaintiffs sued for the value of a 
trunk and contents stolen from the Grand 
Trunk station at Montreal. The trunk in 
question was part of the baggage of a commer- 
cial traveller of plaintiffs, and had been put on 
board of the cars by him at Napanee for con- 
veyance to Montreal, and extra charges paid 
therefor. The baggage arrived in town on 
Thursday but was not called for until the Mon- 
day following — Held, that, without evidence of a 
new contract, after the arrival of the baggage 
the Co. was not responsible. Kellert v. G. T. X. 
Co., 22 L. C. J. 257, S. C. 1877. 

70. The plaintiff, an advocate, residing at 
Montreal and passing the vacation with his 
family at Murray Bay, embarked with his son 
and daughter on the steamer Union, belonging 
to the defendants, on the 15th July, 1876, for a 
trip up the Saguenay and back to Murray Bay. 
At this place the embarkation and landing 
of passengers was effected by means of a wharf 
L shaped, occupied for the purposes of their 



business by the defendants. In the front part 
of the wharf was a slip, the steps of which were 
bound with iron. The Onion returned to 
Murray Bay on the following evening about 10 
p.m. The night was dark, and the wharf ex- 
cessively crowded. The state of the tide ren- 
dering it inconvenient to land the passengers 
through the slip, as usual, a gangway was laid 
from the main deck to the top of the wharf, and 
at a distance of five or six feet from the edge of 
the slip. The plaintiff having given up his 
ticket at the gangway passed on to the wharf, 
followed by his son and daughter, and while 
making bin way through the crowd tell into the 
slip from a height of eight or ten feet, sustain- 
ing a very severe injury to the ankle joint, 
which, in the opinion of the doctors, might caupe 
lame ess for life, and in any case his recovery 
would be very slow — Held* in an action for 
damages, that there is an implied engagement 
on the part of public carriers of passengers for 
hire that the latter shall not tie exposed to un- 
due or unreasonable danger in embarking upon 
or landing from the vessels of such carriers and 
that a Steamboat Co., under such circum- 
stances, is bound to take all proper precautions 
for the prevention of accidents by the crowding 
of the public on the wharf. Borlase & 
St. Lawrence Steam Navigation Co., 3 Q. L- 
R. 329, S C. 1877, &1L.N, 32, Q. B. 1877. 

71. And held, also, that in nuch cases any 
dangerous portion of the wharf should be suffici- 
ently lighted at night to ensure the safety and 
protection of passengers. lb. 

72. Conditions on a passenger's ticket limit- 
ing the liability of the carrier will nut bind the 
passenger, without proof of notice to him apart 
from the words on the ticket. Woodward v. 
Allan et ah, 21 L C. J. 17, S. C. 1877, & 22 
L. C. J. 315, & 1 L. N. 458, Q. B. 1878. 

73. And held, also, that the fact that a trunk 
when opened by a pannenger towards the close 
of the voyage bore traces of the lock having 
been tampered with, raised a presumption that 
goods afterwards discovered to be missing had 
then been abstracted, though no examination 
was made by the passenger at the time. lb. 

74. Action for the value of goods shipped on 
board the steamship St. Patrick, and lost, as 
alleged, through the negligence, etc., of those in 
charge of the vessel. A plea of want of interest, 
in that the plaintiff had recovered from the in- 
surer, was overruled, and on the evidence as to 
fault and neglect the defendants were con- 
demned to pay. Cross & Allan, 3 L. N. 47, 
S. C. 1880. 

II. Lien of, on Goods carried. 

75. The carriers claimed a lien on goods for 
a previous debt due tor freight, not by the owners 
of the goods shipped but by the in termed inte 
shipping agents for goods shipped for other 
parties. The bill of lading stipulated that the 
carrers should have a lien on the goods «* tor 
all previously unsatisfied freights and charges 
due to them by the shippers or consignee©. — 
Held, that the owners of the goods could not 
be held liable in the absence of specific proof of 
a particular mode of dealing between them and 
the carriers to meet the case. Leaf v. The Can- 
ada Shipping Co., 1 L. N. 220, S. C. 1878. 
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III. Railways see RAILWAYS. 

76. Bights of.— Where a passenger having 
purchased a ticket from Montreal to Toronto, 
marked " good only for continuous trip within 
two days from date," stopped off for some days 
at Kingston, and afterwards attempted to con- 
tinue his journey on the same ticket, it was held 
that, in default of other payment, the Company 
had a right to eject him from the train. Living- 
stone v. The Grand Trunk Railway Co., 21 
L. C. J. 13, 8. C. R. 1876. 



CAS FORTUIT— See FORTUITOUS 

EVENT. 



CASHIER. 

I. INDICTMENT of, see CRIMINAL LAW. 

II. Mat rank in Insolvency on a Mortgage 

TAKEN RT HIM TO SECURE HIMSELF FOR ADTANCES 

made with Bank Funds, see INSOLVENCY 
Collection of Claims. 



CATHOLICS— See ROMAN CATHO- 
LICS. 

I. Marriage of, see MARRIAGE. 



CATTLE. 

I. Action for Trespass of, see ACTION 
Cumulation of, Qui tam. 



CAUTIONNEMENT— See SURETY 

SHIP. 

I. En appel, see APPEAL. 

II. Iir Cases of Capias, see CAPIAS. 



CEMETERIES. 

I. Right of Fabrique oyer. 

II. Right to Damages for Profanation of. 

L Rights of Fabrique oyer. 

77. The plaintiffs complained that the defen- 
dant had deposited in a vault belonging to one 
P., in the parish cemetery of St. Hyacinthe, 
the body of a child, without the permission of 
the Fabrique or of its officers, and without notice 
to the proper authorities. Plaintiff alleged,/ 
further, that by a by -law of the parish, passed 
in 1874, it was ordered that no stranger should 
be interred in the vault in question until the 
sum often dollars had been paid to the Fabrique, 
and for this sum they prayed judgment. De- 
fendant pleaded that the vault in which he had 



deposited the body of his child belonged of full 
right to another, who could authorize him to 
place any bodies there without the permission 
of the Fabrique or any of its officers, and that 
the by-law imposing a payment of $10 for 
everv body deposited there was illegal, inas 
much as it had been passed long after the 
grant to P. of the right to the vault — Held, 
that it was a question of public order, and that 
all cemeteries in Catholic parishes were under 
the control of the Fabriques, and no bodies 
could be deposited there without their permis- 
sion ; that it was necessary that this should be 
so in order that the causes and circumstances 
of the death should be known, which was a 
matter of importance to public order and the 
public health ; that for this reason all clandes- 
tine interments, even in private vaults, were 
prohibited by law ; that in the case in question 
the right of P. in the vault which belonged to 
him was strictly pergonal and could not be 
transferred, but that even he could not deposit 
the bodies of his dead there without the notice 
required by law; but as the plaintiffs had 
offered to accept $5 from defendant, he would 
be condemned only in that amount. Les Curt 
et Margvilliers of St Hyacinthe v. Renaud, 9 
R. L, 417, C. C. 1878. 

II. Right to Damages for Profanation 
of. 

78. Action against a cure for damages for 
profanation of the parish cemetery. Plaintiff 
alleged that he resided in the parish of St. 
Jean Chrysostome, where he bad practised as a 
physician since 1860, and was a Roman Catho- 
lic ; that he had three children buried in the 
cemetery of that parish, and their burial-place 
marked by a marble headstone on which their 
names, etc., were inscribed; which was done 
with the approbation and consent of the cure 
and wardens of the parish, according to custom ; 
that the cemetery had been duly consecrated 
as such, that the cemetery adjoined the church , 
and bad been properly enclosed and protected 
from the intrusion of animals, etc. ; that since 
the arrival of the defendant in the parish he 
had carried on an organized persecution against 
plaintiff; that he had, without proper reason, 
out by malice, and for the purpose of injuring 
plaintiff* in his sensibilities, had a part of the 
cemetery known as the old cemetery ploughed, 
that before doing so he had taken away the 
tombstone placed at the head of plaintiffs 
children, and put it in some place unknown to 
plaintiff; that he had ploughed over the graves 
of his children and destroyed the grass and 
herbage, and had done all this without the 
authorization of the Fabrique, and against the 
will and consent of the plaintiff, and prayed for 
$175 damages for injury to his Feeling and $25 
for loss of nis tombstone. Defendant pleaded 
that what he had done had been done in good 
faith, and for the purpose of improving the 
cemetery ; that he had done so with the appro- 
bation of a large number of the parishioners 
and in conformity with the wish of the Bishop 
of Montreal ; .that he had ploughed over lots 
of graves and taken away other headstones, 
but which, as well as the plaintiffs, bad since 
been replaced* The proof aid not shew malice 
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on the part of defendant — Held, that what waft 
done in good faith and for the improvement of 
the cemetery, even to introducing horses and 
ploughing across graves, did not constitute 
profanation, as it was in the intention only that 
such profanation existed, and that, therefore, 
the action of plaintiff must he dismissed. La- 
martelliere & Seers, 8R.L 601, C. C. 1878. 



CENS ET RENTES. 

I. Ranking of Claims for. see SEIGNIO- 
RIAL RIGHTS. 



CENSITAIRES. 

I. Error nr Quantity of Land held bt, 
see SEIGNIORIAL RIGHTS. 



CERTIFICATE. 

I. Of Bailiff, see BAILIFF. 



CERTIFICATE OF BURIAL. 
I. Regularity of. 

79. A certificate of burial which does not 

Surport to be an extract from a register of 
una Is kept by a minister or other person 
authorized by law to keep such register is 
irregular. Richer v. Simon, 22 L. C. J. 270, 
Q. B. 1877. 



CERTIORARI. 

I. Costs nr Cases of. 

II. Delay to Demand. 

III. Deposit for. 

IV. Grounds of. 

V. Lapse of. 

VI. May be Quashed after Execution. 

VII. Motion for. 

VIII. Motion to Quash. 

IX. Procedure in Cases of. 

X. Right to. 

XI. Right to Order. 

XII. When Lies. 

I. Costs in Cases of. 

80. The costs on a certiorari are in the dis- 
cretion of the court Laviolette exp. & Trudel 
& CazelaU, 3 L. N. 159, S. C. 1880. 

81. Where a conviction had been quashed 
on certiorari— Held, that the prosecutor could 
not be condemned to pay costs unless he were 
a party to the proceedings. McLaughlin exp., 
3 L. N. 367, S» C. 1880. 

II. Delay to Demand. 

82. On the merits of a certiorari to which 
the Crown had given its consent after the 
lapse of six months from date of conviction — 
Held, that the Crown could waive the objec- 



tion arising from failure to proceed 
delav prescribed. Laviolette exp. A 
Cazelais, 3 L. N. 159, S. C. 1880. 

83. Motion to quash a certiorari 
issued more than six months after 
ment was rendered — Held, that the a 
having been made within the delay, 
cient. Fiset exp., 3 Q. L. R. 102, S 

ILL Deposit for. 



within the 
Trudel & 

as having 

the judg- 

pplication, 

was euffi- 

C. 1877. 



84. An applicant for a writ of certiorari to 
remove a conviction for violation of the Quebec 
License Act, is required to make the deposit 
provided for by Sec. 195 of that Act, before he 
can make the" application. McGambridge exp. 
k Desnoyers, 21 L. C. J. 181, S. C. 1877. 

IV. Grounds of. 

85. The affidavit for a certiorari complained 
that the magistrate issued his warrant for the 
arre6t of petitioner under 32 & 33 Vic cap. 31, 
sec. 6, without causing a copy of the warrant 
to be served at the time of the arrest — Held, 
that as the question was not raised before the 
magistrate, it could not be raised by certiorari. 
Morin & Marion, 2 L. N. 180, S. C. 1879 ; 119 
C. C. P. 

86. The petitioner had been convicted of 
assault in carrying away the windows of a house, 
and leaving the family residing therein liable to 
injury from exposure, and condemned to $25 
and costs, with imprisonment in the alternative, 
and afterwards a similar conviction in the same 
words the same day, with the addition that the 
imprisonment was to count " from the expira- 
tion of another term of imprisonment which the 
said, etc. " was condemned to undergo for an- 
other offence of which he had this day been found 
guilty," etc. — Held, not to be two convictions 
for same offence, and certiorari quashed. Dubuc 
exp. & City of Montreal, 2 L. N. 334, S. C. 1879. 

V. Lapse of. ' 

87. An applicant for certiorari who, after the 
granting of nis petition, allows a considerable 
time to elapse without taking out the writ, may 
be declared to have forfeited his right to have 
the writ issued. Hough & Corporation of 
Quebec, 5 Q. L. R. 314, S. C. 1879. 

VI. Mat re Quashed after Execution. 

88. The conviction of an inferior tribunal 
will be quashed on certiorari, even after such 
conviction has been enforced and executed. 
Thompson exp., 5 Q. L. R. 200, a C. 1876. 

VII. Motion for. 

t>9. Petitioner was convicted under Chap. 22, 
C. S. L. C. sec. 3, by three magistrates at Hem- 
mingford, on the 29th December, 1877, on the 
complaint of the respondent of having, on Sun- 
day,the 16th December, in the Havelock church, 
during divine service, "resisted the said Wil- 
liam Stewart, churchwarden of said church, by 
forcibly occupying, in opposition to the direction 
of him, William Stewart, the seat set apart and 
reserved for the choir, when ordered and 
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3 aired so to do by the mid Stewart, thereby 
isturbing the congregation assembled in said 
church for the worship of Almighty God, con- 
trary to the form of the statute," etc., and con- 
demned to pay a fine of $1 and $9.65 costs. On 
the 25th June, 1878, he applied to the judge for 
a writ of certiorari, the notice having been 
served on the magistrates on the 21 st June, and 
the distance to the Court House being upwards 
of thirty miles — Held, that the delay was suffi- 
cient, and that the motion to quash did not re- 
quire to contain reasons, (he inscription being 
sufficient. Gates exp. & Stewart, 23 L. C. J. 
62, S. C 1878. 

VIII. Motion to Quash. 

90. No motion to quash is necessary in cases 
of certiorari. Thompson exp., 5 Q. L. R. 200, 
1876. 

IX. Procedure isr Cases or. 

91. On a certiorari from a conviction under a 
bye-law of a municipal corporation concerning 
school taxes — Held, that on proceedings by 
certiorari to quash a conviction, it is competent 
to establish by the assessment roles and by the 
by-laws of the municipal authorities that the 
provisions of the law have not been observed, 
aud that there has been illegality in the by-laws 
and proceedings of the municipal authorities. 
Dandelin exp. & The School Commissioners of 
St. Judes, 7 R. L. 433, S. C 1876. 

X. Right to. 

92. An application for a writ of certiorari on 
the part of a defendant, residing in a neighbor- 
ing locality to that where the judgment was 
rendered will be refused if it is to the personal 
knowledge of the judge that there is no 
Commissioners Court in the locality in which 
the defendant presides, and the distance 
between the two localities is also known to 
him, although it does not appear by the copy 
of judgment produced with the application 
that the debt was contracted in the locality 
where the action was brought, nor that the 
defendant resided in that locality, nor that 
any of the dispositions required by Art. 1188 of 
the Code of Procedure* have been observed. 
Dubois exp. A Fauteaux, 7 R. L. 430, S. C. 
1875. 



• The Commissioner* Court exercises an ultimate juris- 
diction to all suite purely personal or relating to move- 
able property, when arise from contracts or quasi con- 
tracts, and wherein the sum or value demanded does 
not exceed twenty-five dollars, and defendant resides : 

L la the locality of the court; 

JL la another locality hut In the same district, and 
within a distance of five leagues. If the debt has been 
contracted in the locality for which the court is estab- 
lished; 

& la a neighboring locality in which there arc no 
•WMoissioners (or other courts having jurisdiction to 
take cognizance of the matter in issue, 48-44 Vic cap. 
aj) or in which the commtesiooers cannot sit by reason of 
ill aws, absence or other inability to act, provided suoh 
locality is in the- same dts triot within a distance not 
•weeding ten leagues. 1188 C.C. P. 



93. But in another case held, that a writ of 
certiorari supported by the ordinary affidavit 
would be granted, if it appears by the copy of 
the writ of summon* ana the copv of the judg- 
ment rendered by the Commissioners Court, 
filed with the petition, that the defendant did not 
reside in the same locality, and it does not appear 
that the debt was contracted in the locality for 
which the court was established, or that the de- 
fendant resided in a neighboring locality in 
which there were no commissioners, or in which 
the commissioners could not sit by reason of 
sickness or other disability. Dupas exp. & 
Palliser, 7 R. b. 431, C. C/1875. 

94. And a judgment rendered by the Com- 
missioners Court against a defendant, residing in 
a neighboring locality where there is a Com- 
missioners Court, will be annulled, if the juris- 
diction of the court which pronounced the 
judgment does not appear on the face of the 
proceedings. lb, p. 432. 

95. But such judgment will be set aside with- 
out costs where it is through clerical error only 
that the jurisdiction of the court does not appear, 
and where the defendant, although he did not 
appear, was personally served with the action 
and knew of its existence. lb. 

96. Mo certiorari lies for a defect of form 
from a conviction for an offence within the 
meaning of the Summary Convictions Act 
(32-33 Vic. cap. 31), where the merits of the 
case have been tried, and the defendant has not 
appealed under sec. 60. Wait exp., I L. N. 620, 
S. C. 1878. 

XI. Right to Ordeb. 

97. Application by a prisoner committed for 
trial for a writ of certiorari, on the ground that, 
as the alleged offence was committed in the 
United States, the court here had no jurisdiction. 
Prisoner was charged with inciting certain 
individuals residing in New York to the com 
mission of a certain felony, viz., to forge a quan- 
tity of Canada postage stamps — Held, by the 
Queen's Bench, that that court had no right to 
order a certiorari in such cases. Narbonneexp., 
3 L. N. 14, Q. B. 1879. 

XII. When Lies. 

98. Where certiorari was brought from a 
court martial, and was objected to on the 
ground of jurisdiction, it was, held that these 
courts are inferior jurisdictions, and subject to 
the controlling and reforming power of the 
Superior Court. Thompson exp., 6 Q. L. R. 200, 
S. C. 18 1 6. 

99. Certiorari does not lie from judgments of 
district magistrates. Long k Blanchard, 21 
L. C. J. 331, C. C. 1877. 



CESSIO BONORUM— See CAPIAS. 



CHALLENGE. 
I. Right of, we CRIMINAL LAW. 
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CHAMBERS. 
I. Powers of Judge in, see JUDGES. 



CHANGE. 
I. Of Domicile, see DOMICILE. 



CHARACTER. 
I. Evidence of Character of Plaintiff 

MAT BE ADMITTED IK ACTION OF DAMAGES FOR 

Malicious Prosecution, see DAMAGES. 



CHARTER. 

I. Of Joint Stock Companies, see COM- 
PANIES. 



CHARTER PARTY. 

I. Evidence of, see EVIDENCE. 

II. Liability Under, see AGENCY, DE- 
MURRAGE. 



CHEATING— See FRAUD. 



CHEQUES. 

I. Rights of Banks with Regard to, see 
BANES. 



CHILDREN-See ILLEGITIMATE 

CHILDREN. 

I. Donation to, see MARRIAGE Liability 
of Wife. 

II. Duty of to Maintain Parents, see 
ALIMENTS. 

III. Filiation of, see ACTION en Declar- 
ation de Paternite. 

II. Duty of to Maintain Parents. 

100. The obligatioD of children to support an 
indigent parent is not joint and several, but 
each child is condemned to contribute in pro- 
portion to his means. Leblanc v. Leblanc, I 
L N. 618, k 23 L. C. J. 10, S. C. 1878. 



CHOSE JUGfiE— See JUDGMENTS. 

I. Pleading, see PLEADING. 



CHUECH DUES— See CHURCHES, 
CUEfi, TITHES. 



CHUECHES— See CHUECH FA- 
BEIQUES. 

I. Assessments for. 



101. Action against defendants, an incorpo- 
rated company, for their share of an assessment 
for the repair of the parish church and sacristy, 
which had been duly authorised by the Bishop 
of the diocese and the parishioners. Defendant 
pleaded by a perpetual peremptory exception, 
that only the property of persons professing the 
Roman Catholic religion was liable to such as- 
sessment ; that the property of corporations and 
joint stock companies, such as the defendants, 
was not thus liable, and the fact that all the 
shareholders were Roman Catholics would not 
make it so, as it was the juridical personality of 
the corporation which was to be considered and 
not the personality of the shareholders — Held, 
maintaining the action for the amount claimed. 
Les Cure' el Marguilliers de VCEuvre et Fabrique 
de la Paroisse de St Thomas de Pierreville v. 
La (Xe. des Motdins a Vapeur de Pierreville, 9 
R. L. 605, C. C. 1878. 



CHUECH FABEIQUES. 

I. Action Against. 

II. Action by. 

III. Assessments bt. 

IV. Decree for Erection of Churches. 

V. Judgment of Commissioners. 

VI. Possession of Property bt. 

VII. Powers of. 

VIII. Rights and Powers of Cure. 

I. Action against. 

102. On the 1st November, 1874, at a meeting 
of the Marguilliers du Bancde l'CEuvre et Fabru 
que de Notre Dame de la Victoire it was re. 
solved to purchase for the purposes of a ceme- 
tery certain land belonging to the Fabrique de 
St. Joseph de Levis, for the sum of £600. Con- 
formably to this resolution a deed of purchase 
was passed sometime afterwards between the 
two Fabrique*. In July, 1876, at a meeting of 
the "Marguilliers anciens et nouveaux de la 
paroisse N. D. de la Victoire " it was resolved to 
pay a part of the purchase money then falling 
due, and to commence the work of establishing 
a new cemetery. The Cure and two of the 
Marguilliers appointed were to employ for this 
purpose the money of the Fabrique, according 
to the authorization which they had received. 
Jhe action of the plaintiffs attacked the two 
resolutions of November, 1874, and July, 1876, 
on the' ground that at the time of the passing of 
the firnt resolution the Fabrique had not in hand 
sufficient money to pay the amount agreed up- 
on ; that the price was too high to be paid out 
of the ordinary revenues of the Fabrique ; and 
that, with regard to the second resolution the 
meeting at which it wa? held was illegally con- 
voked, and its proceedings were irregular. Con- 
clusions for the nullity of the two resolutions, 
and that ihe Fabrique be enjoined not to use 
the money or credU of the Fabrique in carrying 
them out — Held, that the action must faif for 
want of interest both raiione persona and 
ratio ne materia!. Carrier v. Les Cure* et Mar- 
guilliers de V (Euvre et Fabrique de la Paroisse de 
jTotre Dame de la Victoire, 3 Q. L. R. 27, S. C. 
1876. 
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103. And held, also, that in such ca«e the 
allegation that the plaintiffs are paroissiens et 

Jabriciens of a Roman Catholic parish is not 
sufficient, as it is necessary to allege that they 
themselves are Roman Catholics. lb. 

II. Actio* bt. 

104. On action by the plaintiffs for a sum due 
under a parochial assessment — Held, that the 
Fabriqne could only sue in its corporate name 
and not by its officers, and that the Cure was 
an essential member of such corporation, and his 
name should appear as part of the corporate 
name of the Faorique. Les MarguilUers en office 
de VCEvvre et Fabrioue de la Parous* de St En- 
Jan t Jesus v. Beaulleu, 8R.L 744, G. G. 1878. 

HI. ASSESSMENT BY. 

105. Action by a church Fabriqne for $42.- 
77$, amount of five instalments, due in virtue of 
an arte of cotization made by the Fabrique with 
the authorization of the commissioners for the 
civil erection of parishes in the diocese of 
Montreal, and under the authority of the statute 
29 Vic. cap. 52, sec. 4* — Held, that under the 
circumstances recited, the ordinance of the 
commissioners authorizing the cotization was 
absolutely null, and that the commissioners had 
acted ultra vires in homologating. La Fabrioue 
de la Paroisse du St. Enfant Jesus v. Poincr, 
23L.C. J. 156, C. C. 1879. 

* When a Fabriqne shall bare taken possession of a 
ehareh, sacristy, parsonage houan or public ball, and any 
one of Much bufldiiigs shall have been erected or repaired 
brlon» or after the civil *rectlon of tbe parish, either bv 
•neb Fabriqne or by voluntary subscription* or by legal 
ssne*sment, and moneys siiall remain due to the builder or 
contractor of such building, or to the party who shall 
have lent or advanced money* to defray tbe expenses of 
erection or repairs, in wholn or In part, or to both of 
tbem. and tbe said Fabriqne having applied suoh buiMrag 
to the purpose tor which It was erected or repaired, have 
ascertained tbe impossibility of paying suoh debt upon 
tts flailing due by means of the revenues at its disposal, 
such Fabriqne msy, after au authorisation to that effect 
given by a meeting of the parish regularly called, apply 
to tbe commissioners in order that the ohurohwardens 
to office may be authorised to levy upon the Catholic 
free holders of the parish the snm required for the pay- 
ment of the said debt* : and the said churchwardens snail, 
In relation thereto, observe all that is prescribed by the 
twenty-second section of chapter eighteen of the Con- 
solidated Statutes for Lower Canada. Provided always 
that tbe »aid churchwardens, with the consent of the 
said commissioners, may exempt those of the said free- 
holders who shall have contributed towards the said 
enefion or repairs by voluntary subscriptions from a 
portion or from the whole of the said amassment, accord- 
ing to tbe amount so paid by tbe said freeholders, de- 
ducting therefrom any amount which may have been 
maid to tbem, unless tbe r. payment of such voluntary 
subscriptions shall have been otherwise provided for. 
1. Daring their sittings the commissioners shall adopt 
the same means and have the same powers and the same 
authority for keeping order during such sittings as those 
now conferred bv law in similar cases and for similar 
purpose* upon all courts of law in this province or on 
the judges thereof respectively during the sitting of such 
courts. 2. The majority of the commissioner* present at 
any meeting shall decide all questions arising before 
then, and in case the commissioners are equally divided 
the president shall have a casting vote. 8. The com- 
misskmer* may, whenever they consider it expedient to 
do &o 9 authorize and appoint one of their number or 
another person to take and receive the depositions of 
the witnesses at the place where tbe latter reside, and 
the person so appointed shall, for the purpose of examin- 
ing each witness under oath, have the same powers as the 
eosnraJsstoners themselves. 4. Every act of assessment 
which mar hereafter He prepared by a majority of the 
pen*oa#, whether trustees or ohurohwardens in office 
authorized to that effect by the commissioners, shall be as 
valid and effectual as if it had been prepared by all and 
* of such persons. 



106. And held, also, that the Circuit Court 
had jurisdiction to declare that the «aid ordin- 
ance and the acteof cotization made thereunder 
were insufficient in law to base an action upon. 
lb. 

IV. Decree tor Erection of Churches. 

107. The plaintiflfe set up that they were duly 
authorized by the commissioner* for the civil 
erection of parishes in and for the Roman Catho- 
lic diocese of St. Hyacinthe to make an acte of 
cotization and repartition, and to raise the 
amount assessed upon the proprietors of im- 
moveable* situated m the parish of the Immacu- 
late Conception of St. Ours, professing the 
Roman Catholic religion, as appeared by the 
ordinance of the said commissioners produced. 
That bv acte passed before notary in June, 1873, 
the plaintiffs, for the purposes of a new church 
and sacristy in and for the said parish, and to 
raise the amount necessary for that purpose 
conformably to law, had, under the aforesaid 
authority, assessed the immoveables situated in 
said parish to the amount of $40,378.52, and had 
distributed that sum among the real and pre- 
tended proprietors of immoveables situated in 
said parish and professing the Roman Catholic 
religion, in proportion to the value of their 
respective properties, and notified each to pay 
the amount assessed against them in the course 
often years, in twelve equal instalments, Day- 
able every tenth month and the first of which, 
under the terms of the acte, became due the 
first of December then last past. That the defen- 
dant, who professed the Roman Catholic reli- 
gion, was assessed on immoveables which he 
owned in the parish to the amount of $126 ; 
that the said acte of assessment and distribution, 
after the due observance of all the formalities 
required by law, was duly homologated by the 
commissioners, with an amendment to the effect 
that the sums of money to be raised under the 
acte should be payable in eight years instead of 
ten, and that in virtue of said acte the defend- 
ant was indebted to the plaintiff in the sum of 
twenty-one dollars for two instalments overdue, 
for which judgment was accordingly prayed. 
The defendant pleaded a variety of informalities 
in the proceedings of the plaintiffs, the principal 
of which was that the canonical decree in 
virtue of which the plaintiffs pretended to act 
had been revoked by competent authority, viz., 
by the diocesan bishop of St. Hyacinthe, and 
that the great majority of the parishioners of 
St. Ours had opposed the construction of a new 
building — Held, overruling all the objections 
raised, that a canonical decree for the construc- 
tion of a new church in an old parish can only 
be revoked by another decree in the same form 
at) the first and of equal authority. Les Syndics 
de la Paroisse de VimmacuUe Conception of St. 
Ours v. Allair y 7 R. L. 3, C. C. 1875. 

V. JUDGMENT OF COMMISSIONERS. 

108. The judgment of the commissioners can- 
not be declared null by the Circuit Court on a 
plea, inasmuch as the judgment would be null 
on its face, nor can it be attacked as the judg- 
ment of an inferior court. Fabrique de St. 
Enfant Jesus v. Roy, & Fabrique at St Paul 
v. Pigeon, 5 Q. L. R. 327, C. C. 1879. 
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VI. Possession of Property by. 

109. The actual possession of buildings, 
erected in the part of a Fabrique i* sufficient 
to meet the requirement* of 2$ Vic. cap. 52, 
sec. 7/ without the necessity of making proof 
of property. Fabrique du St Enfant Jesus v. 
Roy. & Fabrique du Si. Foul v. Pigeon,5 Q. L. R. 
327, C. C. 1879. 

VII. Powers op. 

110. It is not necessary that a Fabrique be 
specially authorized by a meeting called for 
that purpose in order to sue in recovery of an 
assessment due, when it refers merely to acts 
of administration and receipt, as they "are suifi. 
ciently authorized by the law itself. Fabrique 
du St. Enfant Jesus v. Roy* & Fabrique de St 
Paul v. Fiqeon, 5 Q. L. R. 327, C. C. 1879. 

HI. And the commissioners tor the erection 
civile of parishes may order the raising of a 
sum of money less than that which is due by 
the Fabrique. lb. 

VIII. Rights and Powers of Curb. 

112. The plaintiff, cure of the parish of St. 
Francois Xavier, in the County of Shefford, 
brought action against the defendant, alleging 
that he was indebted to him iu the sum of $4, 
being for two years spiritual and temporal care 
and services rendered by the plaintiff in his 
capacity of cure to the defendant and hi* family, 
who were Roman Catholics, residing in the 
parish ; that further the defendant was a fanner 
and owed tithes to the cure, to the extent of 
two dollars a year, under an ordinance of his 
eminence, the Bishop of St. Hyacinthe, 
approved at a meeting of the inhabitants of the 
parish. Defendant, by his plea, denied that 
lie was a Roman Catholic; that the plaintiff 
had ever rendered any spiritual services to him- 
self or family, and, if he had, that he had no right 
by law to be paid for such services, because 
they could not be valued in money. At the 
enquete the plaintiff proved that he had served 
as the cure of thai parish for more than two 
years; that the defendant had been married 
twenty-six years previously at the Roman 
Catholic church, and that he had continued to 

Sractice the Roman Catholic religion until bis 
eparture for the States, thirteen years pre- 
viously; and that since his return from the 
United States, two years before, he and his . 
family had observed their religious duty at the 
plaintiff's church. Defendant made no proof of 
the allegations of his plea, and no proof was made 
by the plaintiff that the defendant nad raised any 
crops from which tithes would be due, so that 

•And for the removal of doubts it Is declared and 
enacted that whenever any land has been or nhall 
hereafter be sold, conveyed or devised by any person or 
corporation not liable to afltewment under section 
twenty three of the Act first above cited to anypernon, 
party or corporation professing the Roman Cathollo 
religion, and snob land has thereafter become or shall 
become liable to assessment under either of the acts 
hereby amended, the hypothec or charge frr such 
assessment has ranked and shall rank after any privilege 
of bailleur defondt in favor of such vendor, and after 
any hypothec or privilege anterior to such sale, convey- 
ance or devise, anything in either of the said acts to 
the contrary notwithstanding. 99 Vic cap. 53, see. 7. 



the question- was purely and simply as to the 
liability of the defendant to a direct payment 
to the cure for spiritual services. — Held, that 
the services of a cure of a parish are of a nature 
partly spiritual and partly temporal ; that they 
could be appreciated in money, and that further, 
as in taking the care and charge of a parish 
the cure is round to certain obligations towards 
the oafish ion era, and they are reciprocally 
bound to and liable for hie maintenance and 
support, and therefore the plaintiff wax entitled 
to recover the amount claimed on a quantum- 
meruit. Courtemancke & Maillouz, LO R. L. 
195, Mag. Ct. 1879. 



CHURCH OF SCOTLAND. 

I. Constitutionality or Act of Union, see 
ACTS OF PARLIAMENT. 



CHURCH PEWS. 

I. Right to. 

113. The right to a seat in a parish church 
is not a right of a public nature, but arises 
from a private agreement between the parish- 
ioner and the Fabrique. Robillard & Lis Curt 
& MarguiUiers of Beauhamois, 8 R. L* 63, 
Q. B. 1876. 



CIRCUIT COURT. 

I. Appeal from, see APPEAL. 

II. Jurisdiction of, see JURISDICTION. 

III. Review of Judgments of, see RE- 
VIEW. 



CITY ATTORNEY. 

I. Remuneration of, see MUNICIPAL 
CORPORATIONS. 



CITY OF MONTREAL— See MON- 
TREAL. 



CIVIL STATUS. 

I. Proof of, see ACTION en Paternity. 

114. In an action for an account of a con- 
tinued community commenced between the 
grandmother of plaintiff and her second hus- 
band, the defendant, it was necessary for the 
plaintiff to prove both her own status, she 
being descended from the marriage of her 
grandmother with her husband and the com- 
munity which existed between the grandmother, 
both marriages having taken place under cir- 
cumstances in which there was no clergymen 
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or registers of Civil Status to be had — Held, 
that proof by witnesses waft sufficient.* Cutting 
& Jordan, 10 R. L. 401, Q. B. 1879. 



CLAIMS. 

I. In Insolvency, see INSOLVENCY. 

II. Right op Action on when Transferred, 
tee ACTION Right of. 



CLERGY. 

I. Interference of at Elections, see ELEC- 
TION LAW, Agency. 



CLERGYMEN. 



I. Liability of. 



* On proof that id any parish or religious community 
no registers have been kept, or thai they are lost, the 
birth*, marriage* and deaths may be proved either by 
family registers and papers or other writings or by 
witnesses. 51 C. C. 



ACT RKflPBCTHTO TRB registkbb of civil status. 

Q. 41. Vie. cap. 8. 

Whereat it is expedient to render more easy and 
expeditious the keeping of registers of birth, marriage 
and burlap Her M«J» sty, by and with the advice and 
eoaseot of the Legislatuxe of Quebec, enacts as follows : 

1. The dnplicate registers for acts of Civil Status 
nay be divided into three volumes, one for acta of 
birth, one lor acta of marriage, and the third for acta of 
bariai ; or Into two volumes, one for sots of bi^-th and of 
marriage, and the other for acts of burial. Snob volume* 
ottne duplicate registers may be either blank, or may 
be prepared with printed forms running consecutively 
through each volume ; but when one volume is used 
for acts of birth and of marriage, the flr*t part shall 
contain in such consecutive order the forms for acta of 
birth, and the last part in the same ^useeutive order 
the forma lor acta of marriage. 

1 Whenever, in accordance with Chapter 76 of the 
Consolidated Statutes of Canada and the Acts amending 
the same, a body shall have been delivered before 
burial to a school of medicine or to a University, 
an act of death shall be Inscribed by the person oharged 
with such duty In the duplicate registers for acts of 
Civil Status ; and such act of death shall have the same 
effect as an act of burial, and shall take the place there- 
of. 

S. The inspector of anatomy shall be bound within a 
delay of three days to appear before the rector, curate 
or other priest or minister of a church of the religion to 
which the deceased belonged, and to cause such act of 
death to be inscribed. It shall contain the day of the 
death, the names, surnames and quality or occupation 
of the deceased, and mention of the place where the 
body was round or of the institution where the death 
occurred, and of the school of medicine or university 
to which the body has been delivered ; and it is signed 
by the inspector of anatomy and by the person inscrib- 
ing the act. 

4. Whenever the duplicate registers are divided into 
volumes, and are in printed forms, a sufficient number of 
blank pages shall be placed at the end of the volume 
for the acts of death mentioned in the two last sections. 

a. Every omission by the inspector of anatomy to 
cease an act of death to be inscribed shall be punishable 
by a penal y not exceeding eighty dollars, nor less than 
eight dollars. 

C. An alphabetical index shall be made at the end 
of each duplicate of the registers of civil status for 
each church, congregation or other religious com- 
munity by the person entitled by law to keep such re- 
gisters. 



J 15. The plaintiff having married his de- 
ceased wife's sister by the instrumentality of a 
Protectant clergyman, and without the consent 
of his own ; the defendant, cure of the pari-h in 
which he lived, pointed him out to the congre- 
gation one Sunday during the course of the 
service, as a person living in concubinage with 
his relation, and as one with whom they should 
have no intercourse, etc. — Held, on action of 
damages brought, that a priest should confine 
himself when preaching to general doctrine?, and 
not point out particular persons as persons of 
bad character, etc., and that if he did so he was 
amenable like others to the civil tribunal*. 
Vigneuz v. Noiseux, 21 L. C. J. 89, S. C. 1877. 



CLERK OF THE CROWN. 

I. Commission of. 

116. A commission naming two persons 
conjointly clerk of the Crown, to hold and 
enjoy with all the rights, powers, authority, 
privileges and advantages belonging to such 
office, confers on. each of such persons the 
power to fill alone the duties of the office, so 
that after the resignation of one of them the 
other may act alone and in his own name. 
Regina v. Ouellette, 7 R. L. 222, Q. B. 1875. 

117. And when the office is filled by several 
persons all the writs, orders and documents 
should be signed in the name of him who 
affixes the signature. 76. 



CLERKS. 

I. Dismissal of, see MASTER AND SER- 
VANT. 



COERCIVE IMPRISONMENT- 
See IMPRISONMENT. 



COHABITATION. 

I. Effect of, see POSSESSION. 



COLLATERAL RELATIONS. 

I. Cannot bring Action of Damages for 
Death Resulting from a Quasi Offences, 
see DAMAGES. 



COLLATERAL SECURITY. 

I. Liability of Banks on Stock .held as, 
see BANKS. 

I. What is. 

118. The pla : ntiff brought action for the 
proceeds of a draft, which he alleged had been 
given to defendants as collateral security for a 
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claim since paid by the firm to which he be- 
longed at that time' and which he represented. 
Plea that the draft was given in part settlement 
of an old balance due from a previous insolvency 
— Held, that as plaintiff had failed to prove that 
the draft in question had been given strictly as 
collateral security, as alleged, that the action 
must be dismissed. Amos v. Moss, 2 L. N. 52, 
S. C. 1879. 



COLLECTOR OF CUSTOMS. 

I. Sale bt, see SALE. 



COLLISION— Sec MARITIME LAW. 



COLLOCATION. 

I. Of Claims in Insolvency, set INSOL- 
VENCY. 

II. Under Report of Distribution, see 
DISTRIBUTION. 



COLONS. 

I. Privileges of, see EXECUTION ex- 
emptions. 



COLLUSION. 
I. Evidence of, see INSOLVENCY. 



COMMERCIAL MATTERS. 



I. Legislative Authority 
LAT1VE AUTHORITY. 

II. What are. 



in, see LEGIS- 



119. A music teacher who buys pieces of 
music and resells them to his pupils at a pro6t 
does not thereby become a trader. Morgan k 
LeboutiUier, 5 Q. L. R. 212, S. C. 1879. 

120. Action to recover a horse which had 
been placed with defendant to pasture, but 
which had been taken out of defendant's charge 
and stolen, by false representations to defendant, 
on the part of the person taking it away, that 
he was in the employ of plaintiff, and had 
authority to do so—Held, not to be a commer- 
cial matter so as to admit evidence either of 
the depot or of the restitution. Johnson v. 
Longlin, 3 L. N. 86, k 24 L. C. J. 292, C. C. 
1880. 

121. But the engagement by a railway com- 
pany of a civil engineer for the construction of 
the railway is a commercial matter, and may be 
proved by verbal testimony. Legge k Lauren- 
tian Railway Co., 3 L. N. 23, & 24 L. C. J. 98, 
Q. B. 1879. 

122. Qut in an action on a loan made by a 
non-trader to a commercial firm — Held (follow- 
ing Wishaw & Oilmour*), not to be a commer- 

•1 Dig. p. 7«9, art. 824. 



cial matter, and not subject to the prescription 
of either five or six years. Darling k Brawny 
21 L. C. J. 92, Q. B. ; k 21 L. C. J. 169, Su. Ct. 
1877. 

123. And an association of persons for the 
purpose of dealing in real estate is not a com- 
mercial partnership. Girard v. TrudtU 21 
L. C. J. 295, Q. B. 1876. 



COMMERCIAL TRAVELLERS. 

I. Liability tor Baggage of, see CAR- 
RIERS. 

II. Right of Action on Goods sold by, see 
ACTION Right of. 



COMMISSION. 

I. Agreement to take in Bonds, see COM- 
PANIES. 

II. Agreement to Pay to Surety is Legal, 
set SURETYSHIP. 

III. Of Agent, see AGENCY. 

IV. On Sales, see AGENCY. 



COMMISSIONER. 

I. Signature of in Affidavits for Capias, 
see CAPIAS. 



COMMISSIONERS. 

I. For Erection of Parishes, set CHURCH 
FABRIQUES. 

124. Action for $45.78, being amount of three 
instalments due under an acte of assessment and 
repartition authorised by the commissioners for 
the erection of parishes, and homologated by 
them on 13th June, 1877. The conclusions 
were that the immoveable for which the defen- 
dant was nsses^ed be declared affected and 
hypothecated by privilege for the amount due, 
and that the defendant be condemned to pay to 
plaintiffs the said sum, and in default of his 
doing so that the immoveable be sold, and the 
plaintiffs paid out of the proceeds. Defendant 
pleaded that the plaintiffs had no hypothecary 
privilege, and even if they bad that they were 
bound first to discuss the moveables of defen- 
dant before proceeding to levy on the real estate. 
Defendant also urged the nullity of the act of 
repartition — Held, that the plaintiffs had a 
hypothec and privilege under Con. Stat. Lower 
Canada, cap. 18, sec. 32*, and that the homolo- 
gation of the deed of assessment was a judg- 
ment of a special tribunal, and could not be 
set aside except by direct proceeding. Les 
Cure' k Marguilliers of the Farish of BL Paul 
k Lanouetley 9 R. L. 542, C. C. 1879. 

• " Le moDtant de toute eotiaation imposee tar im» 
meuble pour defrayer les deponses dune construction on 
de repartition d'uneegllse. sacrifitie, pre»bytere on dme- 
tiere constituent la premiere obligation tur 1'immeuble 
et la premiere dette privilenlee qui engagera et prevent 
I'immeuble en question, sans qu'il y a necessity d'en- 
rtgistaer l'acte de eotisation ou le jugement de con- 
firmation en tout ou en partie dans un bureau d'enrec is- 
trement." 
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COMMISSIONERS. 
I. Of Common Schools, see COMMON 

^ II. Of Turnpike Roads, see TURNPIKE 
ROAD COMMISSIONERS. 



COMMISSIONERS COURTS. 

I. Amending Acts, see Q. 41 Vic cap. 17, & 
43-44 Vic. cap. 27. 



COMMISSION ROGATOIRE— See 
PROCEDURE. 



COMMITMENT— See CERTIORARI. 
CONVICTION. 

I. Bad. 

II. Regularity of. 

I. Bad. 

125. A commitment for insulting language, 
which did not set out time, place, etc., and aid 
oot state that it was illegally done, held bad. 
DaUab-e exp., 4 Q. L. R. 201, Q. B. 1877. 

II. Regularity of. 

126. A warrant of commitment for violation 
of the License Act of Quebec must show on its 
face a legal conviction, as al&o the procedure 
by which it was arrive ' at, in order to subject 
the defendant to imprisonment. Commitment 
quashed. Cadieux ezp. f 9 R. L. 39, S. C. 1877. 



for 



COMMON SCHOOLS. 

I. Appointment of Commissioners. 

II. Assessments for. 

III. Damages against Commissioners 
Illegal seizure for School Taxes. 

IV. Jurisdiction of Commissioners. 

V. Powers of Commissioners. 

VI. Powers of Superintendent. 

VII. Re-election of Commissioners. 
VIQ. Secretary Treasurer's Account. 

I. Appointment of Commissioners. 



127. Action to set aside an appointment as 
School Commissioner. The defendant said it 
was true he was not properly elected, but be- 
fore the action was brought he had pent in his 
resignation ; his resignation had been accepted, 
and he had then been duly appointed school 
commissioner by the Lieutenant-Governor in 
Council. There was a good deal of difficulty 
as to the authority by whom the appointment 
ebould be made, but upon the whole the Court 
was disponed to hold that the Lieutenant- 
Governor had the right of appointment, and 
not the Minister of Education alone. Lalibertt 
k Buelle, Q. B. 1876. 



128. Election of a common school commis- 
sioner annulled and set aside, on the ground 
that the election had been closed before the 
expiration of an hour from the opening of the 
meeting, as provided by Art. 310 of the Munici- 
pal Code* and 41 Vic. cap. 6, sec. 29.f Arm- 
strong v. Pangborn, 10 R. L. 540, S. C. 1880. 

129. A church Fabrique which contributes 
annually $50 to the support of a school, under 
the direction of the school commissioners, have 
a right thereby to place on the board of com- 
missioners the cure and marguillier in charge 
of such Fabrique ; and the allegation in a deed 
under which the Fabrique is obliged to contri- 
bute a still larger sum for a school, and his 
quality of marguillier in charge, is a sufficient 
answer to a petition accusing the latter of 
illegally exercising the office of commissioner. 
Charest v. Vielleux, 6 Q. L. R. 375, S. C. 1880. 

II. Assessments for. 

130. Three cases in which the same points 
arose : The principal question was whether the 
valuation roll which by law is to be the basis 
of the rate levied by the commissioners (under 
section 78 of the 15 chap. Con. Stat, of L. C.) 
was absolutely null in itself, so far as to be in- 
capable of serving as such basis ; or whether, on 
the other hand, the provisions of law which 
prescribe that an appeal from a valuation roll 
shall be made within three months (which 
was not done here) did not call upon the com- 
missioners to treat this as an existing valuation 
roll not iu anjr manner set aside or even appeal- 
ed from. This was an important point. But 
the Court was not called upon now to decide \% t 
as upon another point the pretension** of the 
commissioners failed. The provisions for assess- 
ments for common nchools must first be looked 
at. Chap. 15 of the Con. Stat. L. C . sec. 84 says 
the rates shall be fixed between the 1st of May 
and the 1st of July, and shall be paid on demand, 
provided public notice be given, at least thirty 
days before enforcing payment of the same. An- 
other paragraph of the same section says that it 
shall be sufficient publication if notice is given 
that the roll of school rates lies for inspection in 
the hands of the secretary-treasurer, and it shall 
lie there for at least thirty days after such 
notice. There was no proof of this having been 
done. The Act of 1863, c. 11, gives to school 
commissioners the same powers in levying 
assessments as were before possessed by Muni- 
cipal Councils. These powers were regulated 
by C. 24 of the Cons. Stat., sec. 59, paragraphs 
from 12 to 17 inclusive. Paragraph 12 required 
the secretary- treasurer, on the next Sunday 
after completing his roll, to give public notice 
of its completion, and deposit in his office, and 
that people are required to pay within 20 days 
of the publication of the notice. Paragraph 13 
said that after the 20 days, if the assessment 



• Si apres qu'il s'est ecoule une heurc depute l'ouver- 
ture de l'aasemblee ilaete mis en nomination coiome 
oonseillere autant de candidate qu'il y a de oonseillere 4 
elire ou moina que le nombre requis Selection est declare 
close etle president proclame elus couseillers lea can - 
didata mis en nomination, 810 M. G. 

t By Q. 41 Vic. cap. 6, sec. 29, alluded to in the text, this 
is made co apply to the election of school commissioners. 
For provisions relating to tf»e election of school commis. 
sioners tee C. S. L. C. cap. 15, sec. 84 tt seq. 
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remained unpaid, the secretary-treasurer was to 
leave, personally or at domicile, with the debtor, 
a statement and demand of payment; and 
paragraph 14 said that no demand of payment 
was neceHsary where the debtor lived beyond 
the limits of the municipality; but such per- 
sons had to pay in 30 days after publication of 
notice, without demand! The only evidence on 
the subject of notice, was that of Mr.Cote that he 
gave notice. Whether he gave notice under 
sec. 84, or under C. 11 of the 24 Vic, introduc- 
ing the provisions of C. 24 Cons. Stat., there was 
nothing to show. In two of the cases the 

SroceeJing was summary by warrant under the 
and of the Mayor; in the other case there was a 
common summons to answer : but in all three 
the principle was the same. The sum was not 
exigible unless these formalities were complied 
with. In the cases of Hogan and Delisle, 
the oppositions were maintained, and in the 
case of Barsalou the action dismissed, with 
costs in all. School Commissioners of 
Hochelaga v. Barsalou el al., S. C. 1879. 

131. Since the Seigniorial Act of 1854 the 
seigneurs are no longer bound to pay into the 
school fund the fortieth required bv the Con. 
StaL Low. Can. cap. 15, sec. 77 ; and a seigneur 
who has< unduly paid such tax may recover the 
amount from the successors of the commission- 
ers to whom he paid it. Les Reverendes Dames 
Beligieuses Ursu lines de Trois Rivieres v. Les 
CommUsaires D'Ecoles de la riviere du Loup, 3 
Q. L. R. 323, S. C. R. 1877. 

And — Held, also, that the school tax is not an 
annual rent, and is not subject to the same pre- 
scription as annual rent. lb. ^ 

132. On a certiorari from a judgment of infer- 
ior Court concerning school taxes — Held, that, 
notwithstanding the apparent regularity of all 
the proceedings subsequent to the conviction, 
the inferior Courts have the right to enquire 
into and control the proof in order to determine 
if the by law imposing the assessment has been 
pawed according to law. Daudelin Exp. v. 
School Commissioners oj St Jade's, 7 R. L. 
433, S. C. 1876. 

133. And if the by-law is tainted with illega- 
lity the assessment is not due, and the ratepayers 
are not in default if they do not pay. lb. 

134. And the action lor such assessment must 
be directed against the defendant, either as pro- 
prietor or possessor or occupant, and must indi- 
cate in the most undoubted manner in which 
character the defendant is sued. lb. 

III. Damages against Commissioners fob 
Illegal Seizure for School Taxes. 

135. Where the defendants had seized and 
sold the property of plaintiff for school taxes, 
but in doing so had described themnelves simply 
" the Hchool municipality of the parish ol St. 
Colu moan," * and the plaintiffs brought action 
of damages ba.«ed on this and on other alleged 
informalities — Held, that as tbey had used a 
wrong name, the plaintiff must have judgment, 



but as he had failed to establish the principal 
allegations of his action, the judgment would 
be for one shilling damages and one shilling 
costs. Barrette & School Commissioners of St. 
Columban, 7 R. L. 185, C. C. 1875. 

IV. Jurisdiction of Commissioners. 

136. Action for $4.29, two years' school taxes 
imposed on immoveable property, possessed by 
the defendant within the limits of the parish of 
St. Louis de Bonsecours, as fixed by proclama- 
tion ordering the civil erection of that parish , 
which was situated partly in the district of St. 
Hyacinthe and partly in the district of Riche- 
lieu. The defendants' property was situated in 
the old limits of the parish of St. Jude's in the 
county of St Hyacinthe, from which that part 
of the new parish which was situated in the 
county and district of St. Hyacinthe was taken. 
Defendants pleaded by declinatory exception 
that they were not liable to an action in the 
district of Richelieu ; that they had not been 
personally served there, and the cause of action 
did not arise there — Held, that the limits of a 
county or district could not be changed without 
a special provision of law, and a* by sec*. 28 
& 29 of cap. 15, of the Con. Stats, of Lower 
Canada,* the limits of a school municipality 
are subject to the organization of municipali- 
ties for ordinary purposes, unless, under sec tioa 
30, the limits of the municipality had been 
changed by the Government for school pur 
poses; that the jurisdiction of 'he plaintiffs did 
not extend to the defendants' property, and the 
exception must be maintained. School Commis- 
sioners oj St. Louis de Bonsecours & Dalbec, 10 
R. L. 679, C. C. 1880. 

V. Powers of Commissioners. 

137. Action for an assessment for school 
taxes, in support of the only school existing in 
the municipality in which the immoveable for 
which the defendant was assessed was situated. 
The defendant refused to pay on the ground 
that he was a Roman Catholic, and the school 



•The school commissioners in each municipality 
Shall be a corporation under the name of " the School 
Ocmmtisionera for the Municipality of in the County 
of; ttoey shall have perpetual succession and a common 
seal, if they think proper to hare one; they may sue and 
be sued, and shall generally have the same powers 



which any other body politic or corporate have or ought 
to have for ihe purposes tor which if was constituted ; but 
they S'-all not at any time hold" real property to the ralue 
of more than two thousand dollars yearly in the cities 
ami municipalities of Quebec and Montreal, or of $1,200 
in other municipalities. G. 8. L. C. cap. 15, sec. 68, St see 
1. Dig. p. 246, arts. 400 & 401. 

*£aoh municlality existing on the day last aforesaid, 
or legally established thereafter, shall be a muulcipallty 
for the purpos* s of this Act ; but the inhabitants of any 
town or village municipality, other than the cities of 
Montreal Queoeo and Three Rivers, shall, for the pur* 
poses of thirf Act, be subject to the jurisdiction of the 
school commissioner* or trustees, elected for the muni- 
cipality of which the city, town, or vil age makes or did 
formerly make part, and shall have the right of voting 
at the election or such school commissioner* or tru*U>es. 

The lieut.-governor In council may tr »m time to tiine 
alt r the limits of existing municipalities for school 
purposes, subdivide such municipalities, or erect new 
ones; but these alterations, subdivisions or erections, 
shall only take place after public notice, inserted twice 
in the Quebec Official Gazette and once in the Journal of 
Public Instruction and the Journal of Education, shall 
have been givnn at the expense of tne parties applying 
for such alterations, subdivisions or erections of muni- 
cipalities, and with all due diligence bv ihe superinten- 
dent, and if these alterations, subdivisions or erections 
of municipalities take place no doe thereof shall be 
given by th«» superintendent in the Quebec Official 
Gazette . Q. 41 Vic. cap. 6, see. 6. 
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in question was conducted contrary to the 
principles of that church — Held, that in a 
school district in which the majority of the rate- 
payers are Roman Catholics the commissioners 
have not the right to maintain schools which 
have no religious character, nor to force 
Catholics to contribute to the support of such 
schools. Commissioners d'Ecole de Tewksbwry 
v. Corrigan, 6 Q. L. R. 24, C. C. 1880. 

VI. Powers of Superintendent. 

138. The school-house in the school district 
No. one of the parish of St. Jean, Island of Or- 
leans, having become old and insufficient, the 
commissioners decided to rebuild it in the same 
place, and passed a resolution to that effect the 
31 8t January, 1877. Later they adopted another 
resolution, looking to the purchase of the old 
Presbytery for the purposes of a school-house. 
These proceedings were disapproved bv the 
superintendent, and on the 23rd, 1879, the com- 
missioners adopted a new resolution, authoriz- 
ing the president and the secretary to buy 
another house, which was done. Appeal was 
taken from these proceedings to the superinten- 
dent, who, by sentence of ihe 19th March, 1879, 
quashed the resolution of the 23rd January, 
and ordered the construction of a school building 
on the old ground. The commissioners having 
refused to execute this judgment a writ of man- 
damus issued — Held, reversing the judgment of 
the Superior Court, that the superintendent of 
public instruction had the right by law to order 
the construction of a new building on the site of 
the old one, or on any place by him designated. 
Delisle & The Commissioners of the St. John 
Schools, 6 Q. L. tt. 322, & I Q. B. R. 93, Q. B. 
1880. 

139. And, held, also that the answer of the 
respondents, who were at the time in possession 
of the site in question, that it was impossible for 
them to conform to the said judgment, inas- 
much as they had no title to the property, and 
that they were exposed to be. troubled by the 
Fabrique, was not admissible, and they had no 
interest to raise it. lb. 

VII. Re-election of Commissioners. 

140. On a complaint in the nature of a quo 
warranto — Held, that a school commissioner on 
leaving office is ineligible for re-election without 
consent, and his candidature not accompanied 
bv «uch consent is null.* Beland v. UHcureux, 
7 R. L. 232, S. C. 1876. 

VUL Secretary-Treasurer's Account. 

141. Plaintiff was transferee of the book debts 
and accounts of a person who had carried on 
business and failed, and who for a number of 
years had filled the office of secretary-treasurer 
of common school commissioners. Plaintiff 
broach t action as such transferee for a balance 
which appeared to be due to the insolvent by 
the school commissioners — Hcld> that the action 
must be dismissed in default of an account of 
the administration of fthe late secretary -trea- 

•No school commissioner shall be re-elected except by 
his own consent daring the four years next after blu 
going out of office. C. 8. L. C. cap. 16, seo. 48. 



surer showing the details and balance due.* 
Dorais v. School Commissioners of Warwick, 9 
R. L. 161, Q.B. 1877. 
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• The superintendent may in his own individual name 
sue before any court of competent jurisdiction, any 
secretary-treasurer whatever in an action en reddition de 
comptes, en re/ormcUione. redreseemenU ou revision de 
comptes, each and every time that he is assured that such 
accounts have not been rendered, or if, having been 
rendered,, that they are informal, irregular, illegal, 
fraudulent or erroneous, and may demand that all 
agreements entered into between school commissioners 
or trustees and the secretary-treasurer or any other 
person* with reference to sucu accounts or their render- 
lug, be *et aside, annulled or modified in whole or in 
part ; but the superintendent shall not enter iuto any 
suoh suit belore haying made a demand (mis en demeure) 
upou suoh school commissi new or trustees, as the ease 
nia» be, by a noiice signed by the superintendent and 
served upon them by a bailiff of the Superior Court, who 
slmll serve such notice upon the persons mentioned 
therein in person or at their domicile, to institute such 
action themselves wiihin the delay indicated iu such 
notice, and such delay expired if the commissioners or 
trustees have uot instituted the action, tne superinten- 
dent shall do so. The superintendent may intervene in 
any such suit brought by the said commissioners or 
trustees to watch the judioial proceedings, and advance 
them if there is occasion. 

The suits or intervention of the superintendent in 
virtue of this section shall be at expense of the sohool 
commissioners or trustees. The sureties of any secretary- 
treasurer may aL*o be mi* en cause in any action brought 
against a secretary-treasurer by the superintendent Q 
4u Vic. cap. 22, sec. 86. 
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I. Action by Fobeigk Compakt. 

142. Must file Power of Attorney. —Where 
an insurance company described itself as *• a 
body corporate and politic, duly incorporated 
according to law, and having its head office 
and principal place of business in New York, in 
the State of New York, one of the United 
8tates of America, and having an office and 
doing business in the City and District of 
Montreal " — Held, that they were obliged to 
file a power of Attorney under Art. 120 of the 
Code of Procedure. The Globe Mutual Life 
Insurance Co, v. The Sun Mutual Life Insur- 
ance Co., 1 L. N. 139,4 22 L. C. J. 38, S. C. 
1878. 

II. Action ok Subscription, see INSUR- 
ANCE. 

143. Where a creditor of a railway company 
brought action against a shareholder for the 
amount due on his shares, defendant filed 
declinatory exception, saying that he resided in 
Stan bridge, in the county of Missisquoi, and 
that the cause of action arose in Bedford, in 
said county, which was the place where he 
subscribed for his shares— Held, that the cause 
of action arose at Montreal, where the com- 
pany had its principal office and where judg- 
ment was rendered for the debt due bv the 
company. Welsh r. Baker, 21 L. C. J. 97, 
S. C. 1876. 

144. But in another case — Held, that the 
right of action on a subscription to stock in a 
company arises where the subscription took 
place, and not necessarily where the offices of the 
company are and the" allotment was made. 
National Insurance Co. k Paige, 2 L. N. 93, 
& 24 L. C. J. 187, Q. B. 1879. 

IV. Calls. 

145. Action for calls dismissed on the ground 
that the subscriptions of stock of two share- 
holders had been reduced on the subscription 
book after the respondent subscribed his shares, 
and the calls having been made against these 
shareholders on the reduced amount — Held, in 
appeal, maintaining the principle but reversing 
the judgment on the ground that respondent 
" hail failed to prove that the calls made by 
" the company, appellants, were either illegal*, 
•' partial or unjust. National Insurance Co. 
& Haiton, 2 L. N. 238, & 24 L. C. J. 26, Q. B. 
1879. 

146. Defendant was sued for seven calls on 
five shares alleged to be held by him in the 
stock of the company plaintiff. The declaration 
was in the usual statutory form, and alleged, 
among other things: " Que sept versements 
ont iU appeles suivant Us formalitts voulues 
par la toi." The defendant pleaded, " QuHl 
riy a jamais eu d? avis public de publier en 
aucun temps dans deux journaux de la Citi de 
Quebec, etc., et dans la Gazette du Canada au 
desir de la section 3 du chapitre 94 de la 37 
Vic.* demandant la paiement des versements 

• Aot of incorporation of tbe oompany plaintiff. 

fNo particular form of words U required in any 
pleading, but every fact, tbe existence or truth of whioh 
Is expressly denied or declared to be unknown, is held 
to be admitted. 144C.C.P. 
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reclames en cette cause," and to the plea 90 
filed no answer was put in. By the 5th section 
of the Statute it is declared, " That a certifi- 
cate under the seal of the company, and pur- 
porting to be signed by one of their officers, to 
the effect that the defendant is a shareholder, 
that such call or calls has or have been made, 
and that so much is due by him, shall l« 
received in all courts of law as prima facie 
evidence to that effect. The plaintiff made no 
further proof, and after the enquete had been 
closed the defendant pretended that although 
the certificate so produced was prima facie 
evidence it could not have any effect in a con- 
tested case in which the facts intended to be 
proved by the certificate were expressly denied. 
And defendant contended further under Art. 
144 of the Code of Procedure, t that as the 
plaintiff had not answered his plea the allega- 
tions above cited as being contained in it ought 
to be held to be admitted- Held, that the 
certificate wa<* not rendered ineffectual by the 
mere denial of the defendant, but continued to 
be operative until some evidence was adduced 
tending to disprove the facts of which the 
certificate was offered as evidence ; and that the 
failure by plaintiffs to answer the plea could 
not be regarded as an admission. Stadacona 
Insurance Co. v. Trudel, 6 Q. L. K. 31, 
8. C. R. 1879. 

V. Declaration of. 

By Que. 40 Vic. cap. 15, it is provided that 
incorporated companies carrying on business 
must file declaration in each district or registra 
tion division in which they cairy on business. 

VI. Liability op Officers. 

147. The defendant signed a letter of guaran- 
tee in the following lorui : 

Montreal, May 11, 1874. 

Messrs. R. & B., 

Gentlemen, 

" We, the undersigned, acting as president 
and secretary of the Montreal Omnibus Co., 
hereby agree to see the account that B. & 
" St. C. have against the said company duly 
" settled, provided the said account be made 
" out and agreed upon as either the court or 
" arbitrator 'may decide. (Signed) R. Kerr, as 
president of the M. 0. Co." This letter 
was given in order to avoid an execution 
against the company, and was delivered 
to the attorneys of the plaintiff, without 
being signed by the secretary — Held, on action 
against the president, that he was personally 
liable. Kerr St Brown et al.,l L.N. 602, & 
23 L. C.J. 227, Q. B. 1878. 

VII. Liability of Shareholder after In- 
solvency . 

148. To an action for calls, defendant pleaded 
a discharge under the lsolvent Act of 1875 — 
Held, that all the assignment could pass to tae 
assignee was the beneficial interest in the 
shares, and as defendant's disability was not 
included in the list furnished to the assignee it 
was not covered by the discharge. Compagnie 
d' Assurance de Stadacona v. Rice, 2 L. N. 244, 
S. C. R. 1879. 
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Villi. Penalty for Refusal to Allow 
Lvspkction of Books of. 

149. This was a penal action. A stockholder 
desired to have communication of the hooks of 
the corporation, and the defendant refused to 
permit it, and incurred a penalty of $100. The 
court below sustained the action, and con- 
demned the defendant. On the revision, the 
question had been debated whether the penal 
action was warranted. The question was, 
what wa« our law, and what was our rule of 
evidence? A witness may object to answer 
questions put to him if answering them would 
expose him to a criminal prosecution. Was 
the action, then, of a criminal nature, and 
would answering the question expose him to a 
criminal prosecution? There was a decision 
reported in 17 L. C R., p. 379, in which the 
majority of the Court in Review held that a 
man was not bound to answer if he exposed 
himself to a penalty ; but the Court on this one 
dec l.- ion, from which Judge Taschereau dis- 
wntni, wa-t not disposed to waive its opinion. 
Judgment confirmed. Macduff v. BUriklock, 
8. C. R. 1879. 

X. Powers of. 

150. To Carry on Business. — Question 
whether the Niagara District Mutual Insurance 
Company, organized in Ontario, under 6 
William IV., had power to carry on business 
in the Province of Quebec. — Held, that the 
comiiany, by subsequent statutes passed by 
the Legislature of the late Province of Canada, 
extended the powers of the company, and gave 
them full authority to transact business in 
Lower Canada. The action brought by plain- 
titf to annul the policy, and to recover the cash 
premium paid and premium note given, dis- 
missed with costs. Quintal & The Niagara 
District Fire Insurance Co., 8. C. 1877. 

151. 7b Pay Interest. — The plaintiff claimed 
the sum of $170.33, amount of coupons due on 
bonds. The defence was that the bonds were 
issued under Q. 37 Vic. cap. 67,* and that 
that Legislature could not enact a law authoriz- 
ing the company, to enter into any contract 
binding on it by which a rate of interest higher 
than six per cent, was to be paid, and that the 
coupons being at the rate of seven per cent the 
obligation was void, or at most good only for 
eix per cent. The answer to this was that 
the company was authorized to borrow and 
coald legally agree to pay seven per cent., or 
§oeh other rate as might be specially agreed 
upon — Held, maintaining the action. Macdou- 
gall v. Montreal Warehousing Co., 3 L. N. 64, & 
Royal Canadian Insurance Co. v. Montreal 
Warehousing Co., 3 L. N. 155, S. C. 1880. 

152. And, held that corporations, other than 
banks, may validly lend at any stipulated rate 
of interest. Royal Canadian Insurance Co. v. 
Montreal Warehousing Co., 3 L. N. 155, S. C. 
1&0. * 



* It shall be lawful for the said company to pay such 
rate of interest lor such advanced an may be agreed 
•pon,aad arrangements may be made allowing such 
i merest, either by selling obligations bearing a lower 
™f of interest below par or by issuing them at par 
bearing the agreed rate of interest. 6ec. 8. 



153. But, held, that interest on the amount 
of the coupons ran only from the institution of 
the action . 76. 

154. To grant warehouse receipts. —Action in 
revendication by which the appellant, as en- 
dorsee of five warehouse receipts given by the 
Moisic Iron Co., to oneJ.M., claimed 1100 tons 
of iron, of the value of $29,500. Two of the 
receipts were signed by the president and three 
by the secretary of the company. Defendants 
pleaded inter alia that they were not ware- 
housemen and could not give warehouse re- 
ceipts, and that their president and secretary had 
no authority to grant such receipts — Held, in 
appeal, that the action must be dismissed, as 
there was. no evidence whatever that the Moisic 
Iron Co. carried on the business of warehouse- 
men, or that the president and secretary were 
ever authorized to sign warehouse receipts. 
Hearle & Rhind, 22 L. C. J. 239, & 1 L. N. 101, 
Q. B. 1878. 

XI. Power of Provincial Legislature to 
Incorporate. 

155. The Provincial Legislature has power 
to incorporate a navigation company for traffic 
within the limits of the Province. Macdougall 
& The Union Navigation Co., 21 L. C. J. 63, 
1877. 

XII. Shares. 

156. Where shares are purchased on which 
calls are pending they cannot be transferred 
until such calls are paid, and the broker* pur- 
chasing are not liable for failure to transfer. 
Farrellv. Ritchie, 1 L. N. 76, 8. C. 1877. 

157. The respondent agreed with plaintiff, 
appellant, to pay him $500 cash, and to transfer 
him certain shares which he held in the stock 
of the Montreal Railway and Newspaper Adver- 
tising Co., on which 955 per share had been 

{>aid and $45 remained to be paid. The Co , 
lowever, refused to accept the plaintiff as a 
transferee, and the respondent wrote him to that 
effect, informing him he would be unable to 
carry out the agreement. The plaintiff then 
took action for paid-up shares or their equival- 
ent in c&sh—Held y that he was only entitled to 
the shares as they stood, and as the Co. refused 
to transfer the agreement was at an end. O Brien 
k Weaver, 3 L. N. HI, Q. B. 1880. 

158. Banks may loan or advance money on 
the security of shares of stock in other com- 
panies. Bank of Montreal v. Geddes, 2 L. N. 
356, S. C 1879. 

XIII. Subrogation of in rights of Pro- 
moters. 

159. Certain real estate belonging to the de- 
fendants, the Canada Steel Co., was sold by the 
sheriff, and the Co., as opponents, claimed from 
the proceeds of the sale $483.36 and $2016. 64, 
being two sums of money paid by them as 
purchasers of the property in question to credi- 
tors who had privileged claims on it. The 
claim was contested by a mortgagee who claimed 
priority of hypothec. The claim of the oppo- 
sants as to the larger sum was dismissed un- 
hesitatingly. As to the smaller sum it appeared 
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that the gentlemen engaged in organizing the 
Canada Steel Co. appointed five of themselves 
a board to purchase real estate and make other 
arrangements specified in the article* ot asso- 
ciation entered into by the said gentlemen. The 
board inter alia purchased the property in 
question by a deed which described them an 
'•agissant aux presenter iant en leur nom person, 
net qu'en vertu des pou voire qui leur sent 
doune et comme les repre»entans de certains 
action nai res en un certain acte dissociation 
passe devant," etc., etc. Part of the purchase 
money payable under this deed, viz., the said 
sum of $483.36, was applied to the discharge of 
a privileged claim which the Crown had upon 
the property. The assistant commissioner of 
crown lands became a party to the deed and 
accepted the sum of $483.36 in discharge of the 
privileged debt so due to the Crown, and in the 
registrar's certificate of the same it was declared 
that the purchase price mentioned in the deed 
of sale is wholly discharged, as well as the 
claims of the Crown mentioned in the deed of 
sale. After the Co. had been organized the 
board ceded and transferred to the Co., by deed, 
the said property in pursuance of the trusts in 
thern reposed by the articles of association, but 
nothing was said in particular as to the $483.- 
36, or to any rights they had in relation to it — 
Held, that the sum in question was not paid by 
the Co., nor by the agents of the Co., nor 
yet by persons whose rights were transferred to 
the Co. and that, consequently, the C >. 
could not be considered subrogated as to said 
sum under Art. 1156 of the Civil Code.* 
Chinic v. Canada Steel Co. & Lloyd, 3 Q. L. K. 
1, S. C. R. 1876. 

XIV. Subscription. 

160. Where a shareholder, who had already 
paid some calls, was sued for the amount of 
others, and pleaded that the Co. had forfeited 
its charter by non-compliance with preliminary 
conditions— Held, that the forleiture should 
have been first pronounced, and the plea was 
dismissed. Windsor Hotel Co, v. Murphy, 1 
L. N. 73, S. C. 1877, and confirmed in appeal. 

161. And where the same plea was raifed to 
an action on a note, on which the same company 
appeared as endorsers, the plea was dismissed 
on the same grounds. Bank of Montreal v. 
Thompson, 1 L. N. 76, 8. C. 1877. 

162. But in another action by the some Co., 
against a shareholder for unpaid calls on stock, 



• Subrogation taken place by the sole operation of 
law and without a demand: 

1. In favor of a creditor who pays another creditor 
m hose claim is preiemble to his by reason or privilege 
or hypothec ; 

2. In lavor of the purchaser of immoveable property 
who pays a creditor to whom the proj>erty is hypothe- 
cated ; 

3. In favor of a party who pays a debt for which he is 
held with others or tor others, and has an interest in 
paying it ; 

4. In lavor of a beneficiary heir who pays a debt of 
the succeed -n with his own moneys ; 

6. When a rent or debt due by one consort alone has 
been redeemed or paid with the moneys of tlie com- 
munity in tula case the other cons »rt is subrogated in 
the rights of the creditor according to the share of sucti 
consort in the community. 1166 0. C. 



the Court found that it was not proved that 
$400,000 of capital had been bona fide sub- 
scribed at the time the directors were elected, as 
was required by its act of incorporation ; nor 
was $40,000— the ten per cent on $400,000— 
paid-up, as was also required. The defendant's 
objections were therefore maintained, and the 
action dismissed. Windsor Hotel Co. v. Lewis, 
S.C. 1879. 

163. A subscriber to a company to be incor- 
porated under letters patent, but who never 
subscribed after the incorporation nor paid calls 
after such in corporation, is not liable on the stuck 
thus subscribed for. Union Navigation Co. & 
Couillard, 7 R. L. 215, S. C, 21 L. C. J. 71, 
Q. B. 1877. 

164. And semble that a purchaser, subsequent* 
ly to incorporation of shares subscribed prior to 
incorporation, and who since his purchase has 
paid a call, in estopped from contesting the valid- 
ity of his original subscription- Macdougull 
etal v. The ifnian Navigation Co., 21 L. C. J. 
63, Q. B. 1877. 

166. The plaintiff having employed the defen- 
dants, a firm of brokers, to purchase some 
stock for him, and paid the money, sued to 
recover it, on the ground that tliey had failed, 
and refused to transfer the stock thus paid for. 
The plea was that the stock was sold him on 
the 12th February, and on the same day a call 
was made, which was notified on the 13th and 
payable on the loth, to which the transfer was 
subject, of all of which plaintift had been duly 
notified, but refused to pay the call— Held, that 
defendants had done all they had been employed 
to do, and plaintiffs could not recover. Farrell 
& Ritchie, 1 L. N. 76, S. C. 1877. 

166. Action for three calls of 10 per cent, 
each on a $1,000 of stock subscribed vy defen- 
dant. The plea was that the defendant's signa- 
ture had been got by improper representations 
of the agent ot the company, and that he was 
not held by his subscription — Held, that verbal 
testimony of what the agent said at the time of 
subscription could not be received to vary the 
written consent of the party. National Insur- 
ance Co. & Chewier, 1 1,. N.591, S. C. 1878. 

167. The company sued the defendant for 
$500, calls due on t-tock subscribed by him. 
Defendant pleaded that he never subscribed for 
stock in the present company, but in an ante 
cedent one which was being organized — Held 
reversing the judgment of the court below, that 
a subscription of stock in a company to be 
formed was not binding, ltascony & The Union 
Navigation Co., 1 h. N.494,& 24 L. C. J. 133, 
Q. B. 1878. 

168. The defendant subscribed for stock in a 
company, about to be formed, and received a 
letter from the secretary stating that his stock 
was taken on the same condition as that sub- 
scribed by three persons whose names preceded 
his on the book, and who had appended the 
condition to their subscription tnat the company 
was to be a Hydraulic Company. The defen- 
dant did not append such condition. The 
Hydraulic Company was not formed but a Cot- 
ton Mill Co. only— Held, that the defendant 
having signed the book unconditionally was 
not entitled to be relieved from liability for 
calls. Jones & The Montreal Cotton Co., 1 L. N. 
460, & 24 L. C. J. 108, Q. B. 1878. 
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169. The plaintiffs a joint stock company, 
brought action for unpaid calls of stock sub- 
scribed by the defendant. Plea that defendant 
never subscribed for stock in the Windsor Hotel 
Co., but in another company called the Royal 
Hotel Co. He admitted his signature in a book 
produced at the trial in which the name 
14 Windsor " had been substituted for *' Royal/ 1 
and in which the capital had been changed from 
#00,000 to $500,000— JJeta, that in default of 
proof by the plaintiffs that the alterations were 
made before the defendant signed the book, the 
action could not be maintained. Windsor Hotel 
Co. v. Lqframboise, I L. N. 63, S. C. 1877, & 
22 L. C. J. 144, 8. C. R. 1878. 

170. The plaintiff* en (jaraniic alleged that 
the defendants en garanUe, who were directors 
of the company, plaintiffs, had induced him to 
ptibscribe toe stock on an express guarantee 
that they would take merchandise in payment 
—Held, that the guarantee, which was a yarantie 
formelle, could not be proved hy parole. Com- 
papnie de Navigation Union v. ChrUtin & 
Valois, 2 L. N. 27, S. C. 1878. 

171. And held, in appeal, confirming this 
judgment, that in such cases the aveu of the 
defendants on interrogatories could not be 
divide.! so as to obtain a commencement de 
prence sufficient to admit parole evidence. lb. 
S L. N. 59, Q. B. 1880. 

172. In an action for calls against a bank 
which held the stock only as collateral security 
—Held, that the bank was not liable. Railway 
k Newspaper Advertising Co. & Molsons* Bank, 
2 L. N. 207, Q. B. 1879. 

173. But where the bank pleaded that the 
stock had been sold as fully paid up, it having 
in fact been sold by an assignee in insolvency as 
" Railway & Newspaper Advertising Co. 'a stock 
15,612.76*"— Held, that the transfer would first 
have to be set aside before such a plea could be 
admitted. lb. 

174. Action against a shareholder for calls. 
Defendant pleaded that he had been induced to 
take the shares by fraudulent misrepresentations 
on the part of the agents of the company. The 
proof snowed that the defendant when he sub- 
bribed for the shares did not know the nature 
or extent of the liability which be assumed, but 
that on the same day, or the day following, he 
i»*came aware of his true position, and applied 
to the Recretary and another officer of the com- 
pany for relief, but without success. Two years 
elapsed without his taking any legal proceedings. 
At the end of the first year a dividend of ten per 
cent, was declared, which the defendant received. 
At the end of the second two extensive fires 
occnrred which required, heavy calls to be made 
— ZfeW, that under these circumstances it was 
too late for the defendant to be relieved of his 
contract. Stadacona .Insurance Co. v. Cote\ 6 
Q L. H. 133, 8. C. , & 10 R. L 286, & 6 Q. L. R. 
U7, Q. B. 1880. 

175. On the contestation of the declaration of 
several garnishees, who were subscribers to the 
*tock of the company, defendants, the garnishees 
answered that the contract they made with the 
society's agent was conditional and essentially 
different from what is alleged by the contesting 
parties— Held, that this could not be proved by. 
parol evidence. Wilson v. La SocUU de Con- 
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strvction de Soulanges & divers tiers saisies, 3 
L. N. 79, S. C. 1880. 

XV. Service of. 

176. A return of service by leaving the papers 
with one of the employees of the company at 
their office and place of business is sufficient.* 
Rourgoin v. Montreal Ottawa <fc Occidental 
Railway Co., 3 L. N. 134, S. C. 1880. 

XVI. Winding up. 

Provision for the voluntary winding up of 
companies incorporated by the Provincial 
Joint Stock Cos. or General Glauses Act is made 
by Que. 42-43 Vic. cap 31. 



COMPARISON OF HAND- 
WRITING. 

I. Evidence of Experts. 

177. In an action against a bank for a balance 
of deposit, where the signature of the plaintiff 
to a cheque set up by the bank was denied, the 
evidence of experts was said to be of little value, 
and to be entirely rebutted by evidence that no 
such transaction as that represented by the 
cheque had occurred in the course of plaintiffs 
business. Clark & Exchange Bank, 3 L. N. 
46, Q. B. 1875. 



COMPENSATION. 

I. Of Attorney's Costs. 

II. Of Claims in Insolvency. 

III. Of Damages. 

IV. Of Debt Doe Insolvent Estate. 

V. When Arises. 

L Of Attorney's Costs. 

178. Where distraction of costs has not been 
actually moved for and obtained, the costs may 
be set off by an amount due by the principal. 
Latour v. Campbell, 1 L. N. 163, S. C. 1878 : 
482 C. C. P. 

II. Of Claims in Insolvency. 

179. Under Insolvent Act, 1876— Held, that 
compensation did not arise between a dividend 
due from one insolvent estate to another and 
the balance due by that other after dividend 
paid. Walker & Doutre, 23 L. C. J. 317, Q. B. 
1878. 

III. Of Damages. 

180. In action of damages for malicious 

Srosecution— Held, that a judgment obtained by 
efendant in right of his wile against plaintiff 
might be placed in compenfatiou. Landa v 
Pouleur, 1 L. N. 614, S. C. 1878. 

• Service upon a joint stock company may be made 
at Its office, speaking to a person emploved in »ach office, 
or elsewhere upon its president, secretary or agent. 61 
C. C ir. 
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IV. Of Debt Due Insolvent Estate. 

181. The sixth July, 1872, defendant pur- 
chased from the firm of L. L., etc., 25 cast»8 of 
brandy for $193.75, payable the 1st December, 
1872. In the commencement of November he 
purchased from H. R. & Go. a note of L. L. & 
Co., of $212.38, payable the 16th December, 1872, 
for $190, which he paid with his note at three 
or four months. The note he purchased was 
delivered him only three or four days subse- 
quently to the agreement, viz., on the 12th 
November, endorsed by R & Co., but without 
recourse. The 14th November, L. L & Co. 
assigned to plaintiff, who was appointed assignee, 
and in his quality as such pueu for the amount 
due for the brandy. Defendant set up the note 
he had purchased in compensation — Held, that 
under pec. 91 of Insolvent Act 1869, and arts. 
1188, 1 196, of the Civil Code* compensation did 
not an«e. Riddel & Reay, 18 L. C. J. 130, 
8. C. 1874. f 

182. On the 31st July, 1875, the insolvent 
wrote to the respondent as follows : " Messrs. 
" Ro8s& Co., Quebec, — On condition of your ac- 
cepting my drafts to the extent of $4,750, at 
" three months date, I hereby pledge with you 
" warehouse receipts and orders for 600.000 
*i feet of my lumber now piled in Mr. W. Hill 
" Carter's yard, atSorel, to be held by you as 
" security for the due repayment to you of the 
" amount of your acceptance, $4,750, with a 
"commission of 2J percent, on the same; and if 
"you are not repaid on or before maturity of 
" your acceptance, I hereby authorize you to 
" sell the said lumber whenever you think best, 
"at the best price possible, and, after charging 
u 2£ percent, on sales of lumber and interest, it 
"any, at the rate of eight per cent., place the 
"proceeds to my credit. (Signed). Walton 
" Smith." This proposition was accepted, and on 
the 30th and 31st July the insolvent translerre , 
by endorsement, to the respondent a warehouse 
receipt for 475,000 feet of lumber, and gave him 
an order for the delivery of 125,000 feet more, 
making 600,000 feet of lumber. On the 2nd of 
August following insolvent drew on respondent 
for $4,750, and his draft, payable at three months 
from date, was accepted, and paid at maturity 
by the latter. Insolvent having failed in busi- 
ness made an assignment of his estate on the 
26th May to appellant, who was appointed 
assignee. Five months later respondent sold 
the 600,000 feet of lumber mentioned in the 
warehouse receipt, and delivery order for $6,600, 
payable on the 15th June, 1877. Having de- 
ducted the amount of the draft and charges, res- 
pondent placed the balance of the proceeds to 
the credit of the insolvent on account of pre- 
vious indebtedness. Action by the assignee to 
recover such balance for the benefit of the 
estate was dismissed in the Superior Court; 
but in appeal, held, that as the lumber was not 



•Compensation takes place by the sole operation of law 
between debts which are equally liquidated and de- 
mandable, anl have eaoli for object a sum ol money or 
a certain quantity of Indeterminate things of the same 
kind atid Quality So soon as the debts exist simul- 
taneously they are mutually extincuishel, in so far as 
their respective amounts correspond. 1188 C. C. 

Compensation does not take place to the prejudice of 
rights acquired by third parties. 1196 C. C. 

t Omitted in first vol.— Ed. 



sold until after the insolvency there was no 
compensation of previous indebtedness, and the 
balance should nave been paid over to the 
assignee for the benefit of all the creditors. Judg- 
ment of Court below reversed, and respondent 
condemned accordingly. Perkins & Boss, 6 
Q. L.R. 65, Q. B. 1880. 

183. But in another case, held, that, under sec. 
107 of the Insolvent Act of 1875 compensation 
accrues in respect of debts tailing due atler 
the insolvency, when the t ran Factions leading 
thereto began prior to such insolvency. Miner 
v. Shaw & The Mo/sons Bank, 23 L. C. J. 150, 
S. C. 1879. 

V. When Arises. 

184. An assignee in insolvency who has made 
advances on the strength of dividends coming 
due cannot set up such advances in compen- 
sation of the claim of the assignee of the person 
who received the advances and who subse- 
quently failed. Gareau & Perkins & Court, 23 
L. C. J. 64, S. C. 1878. 

185. A debt due personally by the plaintiff 
may be pet off against money aue him in his 
capacity of executor of a legacy bequeathed to 
him and his si*ter, although the part of each is 
undivided. Gray v. Quebec Bank, 5 Q. L. B. 
92, S. C. R. 1879. 

186. Where the defendant was sued for the 
amount of two promissory notes, and proved 
that the plaintiff was indebted to him in a still 
larger amount than that for which the action 
was brought, and pleaded compensation— Held, 
that the action would be dismissed, although the 
plaintiff in his replication feet up other debts 
due by the defendant which were sufficient in 
themselves to set off the claim of the defendant, 
and made proof of such other debts. Gilbert v. 
Lionais, 7 R. L. 339, Q. B. 1876. 

187. Plaintiff sued for the amount of a legacy 
which had been bequeathed to her sister de- 
ceased, and by her sister in turn bequeathed to 
her, and which defendant had undertaken to pay 
— Held, thai defendant could not set up in com- 
pensation that she had maintained and educated 
the children of the sister deceased. Goodbody A 
McGrath, 2 L. N. 165, S. C. 1879. 



COMPOSITION. 

I. Effect of, see OBLIGATIONS, Nov- 

AT ION 

II. 'Offeb of, tee PAYMENT. 



COMPOSITION DEED— See INSOL- 
VENCY. 

COMPOSITION NOTES— See INSOL- 
VENCY. 



COMPROMISE— See TRANSAC- 
TION. 

I. Offer of, tee PAYMENT. 

II. Power of Attorney ad Litem to Ektbb 
ihto, tee ADVOCATES. 
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COMPUTATION. 

I. Of Demurrage, see DEMURRAGE. 



CONCEALMENT. 

I. Of Material Fact in Insurance, see 
INSURANCE. 



CONCUBINE. 

I. Wife Cannot be Compelled to Live with, 
see MARRIAGE Rights of Wife. 



CONDICTIO INDEBITI— See 
ACTIONS En Repetition. 

4 



CONDITIONS PRECEDENT— See 

SALE. 



CONDITIONS. 

I. Of Policy of Insurance, see INSUR- 
ANCE. 



CONFESSION. 
I. Of Judgment, see JUDGMENT. 



CONFESSIONS. 

I. Evidence of, see EVIDENCE. 



CONFESSIONAL. 

I. Secrets of, see ELECTION LAW Plead- 
ing, and EVIDENCE Privileged Communic- 
ations. 



CONFIRMATION OF 

TITLE. 



TITLE-See 



CONFLICT OF LAWS— See LAWS. 



CONGfi DEFAUT— See PROCE- 
DURE. 



CONJUNCTIVE AND DISJUNC- 
TIVE. 

I. Use of in Pleading, see ELECTION 
LAW Pleading. 



CONQUETS-See MARRIAGE CON- 
TRACTS. 



CONSEIL DE FAMILLE. 

I. Advice of, see TUTORSHIP. 



CONSEIL JUDICI AIRE— See JUDL 
CIAL ADVISER. 



CONSENT-See PROCEDURE. 

I.. In Contracts, see CONTRACTS. 



CONSERVATORY ATTACHMENT 
—See ATTACHMENT. 



CONSIDERATION. 

I. For Bills and Notes, see BILLS, etc. 



CONSIGNEE— See AFFREIGHT- 

MENT. 



CONSORTS— See MARRIAGE. 

I. Agency of. 

II. Evidence of. 

III. Liability of, see MARRIAGE. 

IV. Power of Wife. 

V. Service of. 

I. Agency of. 

188. Where the wife carries on business as a 
marchande publique the authority of the hus- 
band to act for her is presumed. Vezina v. 
Lefebvrc, 2 L. N. 179, S. C. 1879. 

II. Evidence of. 

189. Under the Quebec Act 33 Vic. cap. 6, 
sec 9, the right to examine a consort as a wit- 
ness is conferred upon the adverse party onlv. 
Lareau & Beandry, 22 L. G. J. 336, S. C. 

1878. 

IV. Power of Wife. 

190. A wife cannot bind herself or her pro- 
perty on behalf of her husband, and where she 
has done so she will have an action to recover 
Buckley & Brunelle et trir., 21 L. C. J. 133, 
Q. B. 1873 ; 1301 0. C. 

V. Service of. 

191. In a joint and several action upon a 
husband and wife separate as to property, one 
copy of the writ and declaration is not suffi- 
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179 CONTEMPT OF COURT. 

cient, though when the parties live together 
both may be served upon the husband. Dan- 
sereau v. Archambault, 21 L. C. J. 302, S. C. 
1877 ; 59 A 67 C. C. P. 



/ 



CONSTABLE'S FEES— See COSTS 
in Criminal Matters. 



CONSTANTLY. 

I. Meaning of Term, see DENTISTRY. 



CONSTITUTION OF CANADA— See 
LEGISLATIVE AUTHORITY 

CONTEMPT OF COURT. 

I. By Assignee in Insolvency. 

II. Commitment for. 

III. Continued in Pleadings. 

IV. Defendant may be Allowed to Ex- 
plain. 

V. Delay to commit. 

VI. Disregard of Injunction. 

VII. For Unfounded Opposition. 

VIII. Rule against Witnesses for. 

IX. Wo AT 18. 

I. By Assignee in Insolvency. 

192. Under Insolvent Act, 1876— Held, that 
an assignee who receives from the court an 
order to sell the moveable* of an insolvent, in 
order to pay a privileged claim, and who refuses 
to obey such order, will be condemned to im- 
prisonment for contempt of court. Blouin & 
Bouchard in re & Doutre & Craig, 7 R. L. 
445, 8. C. 1876. 

II. Commitment for. 

193. The prisoner was committed to prison 
for ten day*, for that he, rt being personally pre- 
sent before the said Court of Sessions of the 
Peace, hath this day been guilty of divers 
gross insults and contemptuous behavior to 
the said Court of General Sessions of the Peace 
for the district of Montreal, and hath been 
guilty of contempt to the said court, by using 
abusive and opprobious language, by refusing 
to obey the lawful orders and commands of the 
said court, and by using violent and threaten- 
ing gestures before said court." The commit- 
ment then goes on to state : " Whereas the 
said — in consequence of such insolent and con- 
temptuous behavior, contempt and language, 
is here adjudged, ordered and condemned to 
be imprisoned," etc. — Held, that the offence 
was sufficiently net out and described. Mc- 
Namee cxp. 9 3 L. N. 197, & 10 R. L. 311, Q. B. 
1880. 

III. Contained in Pleadings. 

194. In a petition for a writ of prohibition 
to defendants to prevent them proceeding with 
an execution for costs, which nad been taxed 
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by order of the judge, was the following moyen : 
" 3. Parceque ccjitgcment appert d la face des 
procedes avoir 6U rendre a la suggestion im- 
moral* de L'Hon. M. A. Plamondon." The 
word immorale had been effaced with a stroke 
of the pen, and in the margin the word illegal 
substituted, without, however, any mention 
at the foot of the petition of the erasure or 
marginal note. The judge, to whom the peti- 
tion was presented, being the same thus 
referred to, field the expression thus used to be 
a contempt of court, ordered the petition to be 
locked up by the prothonotary, ana the attorney 
signing it to appear to answer the contempt at 
the opening of the next term of the court. On 
appeal, the Court of Queen's Bench refused to 
interfere with the judgtneut. Champagne & 
B clanger, 9 li. L. 328, Q. B. 1877. 

IV. Defendant to be Allowed to Ex- 
plain. 

195. In case of contempt of court in fa*ice 
curia, the defendant should be allowed to 
explain his conduct McNamee JSro., 3 L. N. 
197, Q. B. 1880. 

V. Delay to Commit. 

196. Where, in a case of contempt of court 
in jacice curice, the judge presiding ad- 
journed the court from the morning until the 
afternoon, in order to consult with another 
judge — Held, that the adjournment did not 
vitiate the commitment. McNamee exp., 
3 L. N. 197, Q. B. 1880. 

VI. Disregard of Injunction. 

197. A writ of injunction issued enjoining 
the company, defendant, not to proceed with 
the execution of certain works. The company 
disregarded the injunction and continued the 
works. On this the plaintiff sued out a rule 
for contempt of court against the secretary of 
the Company — Held, that no such rule would 
lie. Tiernan v. La Cie. de Chemin defer de 
Montreal, Ottawa & Occidental, 8R.L. 374, 
Q.B. 1876. 

VII. For Unfounded Opposition. 

198. When a defendant after judgment and 
execution filed an opposition founded on the 
allegation of his pleas — Held, that he could 
not be condemned to imprisonment for con- 
tempt of court until the merits of the opposi- 
tion had been adjudicated upon. Dawson & 
Ogden, 8 R. L. 716, Q. B. 1877. 

VIII. Rule against Witnesses for. 

199. A witness who has made default to 
appear and give evidence, and against whom a 
rule has issued for contempt, must appear in 
person to answer the rule- Fair v. CasseU, 3 
L. N. 337, S. C. 1880. 

IX. What is. 

200. A witness neglecting to appear before 
an accountant, appointed by the court, in obedi- 
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ence to a subpoena duly served upon him, is 
guiltv of contempt of court. Pr4vost & Gau- 
thier\ 23 L. C J. 323, S. C. 1879. 

201. Petitioner applied for a rule for con- 
tempt against an adjudicataire of a property 
purchased at a sheriffs sale, the conditions of 
which were that the adjudicataire should pay 
half down and ^ive security for the other half. 
The adjudicataire paid half down and received 
a title, which made no mention of the security 
to be given fjr the other half— Held, that this 
was not a ground tor contempt, but at most an 
error on the part of the officer of the court. 
O'ReiUjf & Kearm, 2 L. N. 414, S. C. 1879. 



CONTESTATION. 

I. Of Attachment, see ATTACHMENT. 

II. Of Capias, see CAPIAS. 

III. Of Opposition,** OPPOSITION. 



CONTINUANCE. 

I. Of Action fob Costs, see COSTS . 



CONTEACTS. 

I. Action on Penalty in, see ACTION. 
If. Alternative Obligations. 

III. Betting. 

IV. Breach of. 

V. Consent . 

VI. Consideration in. 

VII. Created bt Resolution of Direc- 
tors. 

VOL Difference between Void and Void- 
able. 

IX. Effect of. 

X. Illegal. 

XI. Illegal Consideration, see OBLIGA- 
TIONS. 

XII. In Fraud of Creditors. 

XIII. Interpretation of. 

XIV. Liability of Minors on, see MINOR- 
ITY. 

XV. Of Insurance, see INSURANCE. 

XVI. Of Marriage, see MARRIAGE CON- 
TRACTS. '. 

XVI [. Parties to, cannot Allege their 
ows Fraud to Avoid. 

XVIII. Privity of. 

XIX. Proof of. 

II. Alternative Obligations. 

202. The company appellant instituted an 
action in the court below for the recovery of 
$30,000, amount of subscription by the company 
respondent in the capital stock of appellant. 
It was alleged that under two by-laws, made by 
the corporation of St. Lin, the mayor of the 
parish was authorized to subscribe the sum of 
$30,000, and the corporation of St. Lin reserved 
the right of paying the amount in money or in 
its debentures at par. That demand had been 
made on respondent* to hand over debentures, 
bo I the request wa« refused, and conclusions 
were taken for a condemnation to pay the 
amount in money, without giving the alternative 



of paying in debentures — Held, that where no 
delay is fixed by the contract for the perform- 
ance of an alternative obligation, the debtor can 
only be deprived of his option-by the expiration 
of delay fixed by a judgment against him, and 
therefore the corporation could not by a mere 
notarial protest served on it, fixing a time for the 
delivery of the debentures, be deprived of its 
option to pay in del*»ntures, and the action was 
dismissed on demurrer. Cie. du Cheminde Fer 
des Laurentides & Corporation de la Paroisse 
de St. Lin, 3 L. N. 34, & 24 L. 0. J. 191, Q. B. 
1879. 

III. Betting, see ACTION. 

203. On the 15th October, 1874, the appel- 
lant and one S. made a bet as to certain words 
alleged to have been used by S.,Mnd to secure the 
payment of the bet they each deposited a cheque 
in the hands of one L. The latter having 
decided that S. had won the bet, handed him 
the cheques. Subsequently S. endorsed the 
appellant's cheque, and transferred it to the 
respondents, who are brokers at Sorel. They 
presented it at the Merchants' Bank, and, pay- 
ment being refused, instituted tne present action 
against appellant, the drawer of the cheque, 
anil S., who had endorsed it. The appellant 
pleaded the illegality of the consideration and 
his right to oppose this illegality, seeing that the 
respondents had received the cheque long after 
its date. The bet was proved to nave been the 
consideration of the cheque. The question was 
reduced to this — did respondent receive the 
cheque in good faith ? It was put into the hands 
of an arbiter, and given to S., as the winner of 
the bet, and by him transferred to respondent, a 
broker. This was not an unusual circumstance, 
as S. was accustomed to take notes there. 
The main issue raised in the case was that S* 
was not entitled to this cheaue, because the bet 
was not properly decided in nis favor. The next 
point was that respondent was a mere pritenom 
for S. The only evidence from which that 
could be inferred was the evidence of respondent 
himself, and he denied all knowledge that the 
cheque was given for a bet. An overdue 
cheque was not necessarily presumed to be 
received in bad faith, Articles 2,350 and 2,352. 
G. C. Upon the whole — Held, that the plaintiffs 
were entitled to recover on the cheque, and conse- 
quently there was no error in the judgment* 
Ladouceur & Morasse, Q. B. 1876. 

IV. Breach of. 



u 



204. Under a covenant to sell and convey 
all the estate, right, title, interest, claim or 

demand," that the vendors had in certain lots 
specified, an action for damages cannot be 
maintained against the vendors for failure to 
deliver the whole of the lots mentioned where 
they had included by mistake a lot to which 
they had no claim. Fulton & McDonnell, 1 L. N. 
531, Q. B. 1878. 

205. Held that an insolvent, even after his 
discharge, had no action against the assignee and 
inspectors of his estate for violation of a con- 
tract to re-transfer his estate to him on a 
composition. Styce v. Darling, 2 L. N. 250, 
S. C. 1879. 



183 



CONTRACTS. 



CONTRACTS. 



184 



206. The plaintiff and another entered into a 
partnership agreement with the two defendants 
to tender for certain dredging and harbor worKH, 
tenders for which had ju«t been invited by the 
harbor commissioners of Quebec. Defendants 
finding that it was a settled matter that other 
parties were to get the contract made common 
cause with them, and threw the plaintiff over 
board — Held, reversing the decision of the 
court below,* that plaintiff was entitled to his 
share. Kane v. Wright, 4 L. N. 16, & 1 Q. B. R. 
297, Q. B. 1880. 

207. In a case of breach of contract to deliver 
possession of premises leased, nominal damages 
should be awarded by the court, although no 
special damage is proved to have resulteoTfrom 
the breach. Mulcair v. Jubinvillc, 23 L. G. J. 
165, 8. C. R. 1878. 

208. The plaintiff, May 7th,sold defendant 500 
tons of hay, deliverable " at such time* and in 
such quantities" as defendant should order. 
The defendant having ordered only a portion 
of the hay, the plaintiff, July 28th, notified his 
readiness to deliver the balance, and then dis- 
posed of it by private sale — Held, that the terms 
of the contract bound the purchaser to order 
the hay within a reasonable time before the 
new hay was put on the market, and that the 
vendor was at liberty to sell at private sale and 
hold the first purchaser responsible fur any 
loss. Larin & Chapman, 1 L. N. 458, Q. B. 
1*78 ; & 4 S. C. Rep. 349, Su. Ct. 1879; 1067, 
1544 k 1073 C. C. 

V. Consent. 

209. Where the law declares consent to be of 
the essence of the contract, it does not refer to 
the consent of the mind but to the declaration 
of consent. CoU & Stadacoiia Insurance Co., 6 
Q. L. R. 147, Q. B. 1880. 

VI. Consideration in. 

210. A contract is not the less valid though 
the consideration be incorrectly expressed in 
the deed. O'Brien v. MoUon, 21 L. C. J. 287, 
8. C. 1877 ; & 24 L. C. J. 43, Q. B. 1879; 989 
C.C. 

VII. Created bt Resolution of Board of 
Directors. 

211. A resolution of a board of directors to 
emer into a contract with a third party gives 
no right of action to such third party until 
formally communicated to and accepted bv him. 
Girard v. Bank of Toronto, 2 L. N. 406, & 3 
L.N. 115,8. C. R. 1879. 

VIII. Difference Between Void and Void- 
able. 

212. In an action by a sequestrator to set 
aside a pretended donation of the property 
sequestrated — Held, that there is a plain dis- 
tinction between an action to annul an instru- 
ment valid prima facie, and one to have it 
declared that such an instrument never was or 



* 1 L. N. 482, S. C. Since appealed to Supreme C't. 



could have been valid under any circumstances. 
Laframboue v. V Amour, S. C. 1876. 

IX. Effect of. 

213. On the contestation of a claim in insol- 
vency it appeared that the insolvent and the 
claimant had been joint owners of a property 
near Montreal, known as the Gregory property, 
and on the 16th August, 1878, the claimant sold 
his interest in the property to the insolvent for 
$7,500, the amount now claimed. The following 
day, however, the insolvent drew up a paper, 
which the claimant signed, acknowledging the 
receipt of his share of the payments made by 
purchasers of lots on the property, and which 
paper it was now alleged was intended to have 
and had the effect of cancelling the sale of the 
previous day. The paper was not signed by the 
insolvent, was not pleaded in the contestation, 
and there was nothing to show that the claimant 
ever intended to agree to a cancellation of the 
contract — Held, dismissing tin contestation and 
maintaining the claim, fair & Dolan, 2 L. N. 
395, & 10 R. L. 103, Q. B. 1879. 

X. Illegal. 

214. Action on agreement by which defen- 
dants agreed to pay plaintiffs $400, on condition 
that they could cause certain criminal proceed- 
ings, then pending in the Queen's Bench, against 
the father of the defendant, who had been 
indicted for embezzlement, to be discontinued 
— Held, that, if even a misdemeanor, it was an 
offence of a public nature, and the agreement 
was clearly an illegal one, upon which no action 
could be maintained. Couture v. MaroU, 5 
Q. L. R. 96, S. C. 1879. 

XII. In Fraud of Creditors, set DONA- 
TION, INSOLVENCY, SALE, TRANSFER. 

215. Respondent was the assignee of the in- 
solvent estnte of Dinning & Webster, merchants 
of Quebec, which held a mortgage from H. D. 
on the " Norwegian," a steamboat then in 
course of construction. H. D. became insolvent, 
and on filing their claim the creditors allowed 
D. & W. to take the vensel at their valuation on 
giving promissory notes for the balance. The 
notes were not paid at maturity, and on the 13th 
July, 1877, D. & W. transferred their hypothec 
on the " Norwegian" to the appellant for $6,500, 
the transfer, being registered the same day. On 
the strength of this transfer D. & W. obtained 
delay from the bank for the payment of notes 
due them. On the 3rd of December, 1878, a 
writ of attachment in insolvency issued against 
them. Action by the assignee against the batik 
to set aside the transfer of the hypothec, as being 
the proper mortgage of all the creditors, and 
not of the bank only, and as having been made 
at a time when D. & W. were insolvent to the 
knowledge of the bank — Held, in appeal, revers- 
ing the judgment of the court below, that there 
was no proof of the essential allegations of the 
plaintiff, that on the 13th of July, 1877, the date 
of the execution of the transfer, the bank had 
reason to believe that the transfer was made in 
contemplation of insolvency. Stadacona Bank 
k Walker, 10 R. L. 381, Q. B. 1880. 
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XIII. Interpretation of. 

216. Question as to the interpretation to be 
given to a special condition of a sale to the de- 
fendant, who bought for himself and others a 
valuable property known as " Belle Rive." 
The plaintiff was willing to execute a title ac- 
cording to her understanding of the contract, 
and she sued the defendants to compel them to 
take it under a delay to be fixed by the court. 
The price wa? 60 cents per superficial foot, 
English measure ; payable, $12,000 and the 
auctioneer's commission in cash on pacing the 
deed, which was to b? done in ten days, and the 
balance in annual instalments of $4,000 until 
perfect payment, with interest on the unpaid 
balance at 7 per cent, from the date of the deed. 
There was also a special condition at the time 
of the sale that a clause was to be inserted in 
the deed " to release general mortgage on each 
particular lot sold by present purchasers in 
exchange for cash or a special mortgage on each 
lot, accord ine to the plan that the present pur- 
chasers " will have made for reselling this pro- 
perty." These were the terms and conditions 
on which the vendor was willing to sell ; and 
they were proved by the auctioneer to have 
been entered in his book, and signed by the 
parties on the 7th of Mav. On the 10th the de- 
fendants agreed by writing in the same book 
"to become purchasers of Belle Rive property, 
" described on opposite page, subject to the 
** terms and conditions therewith set forth, at 
*• the rate of 60 cents per sq. loot English," and 
this last memorandum was signetl by them and 
by the plaintiff. The land was also to be mea- 
sured by a Mr. Perrault, which was done, and 
it was found to contain 88,320 feet English, 
making the price $52,992. On the 20th of May 
the defendants paid a sum of $8,000 on account 
of their purchase, and had since been in posses- 
sion, and the plaintiff promised to execute 
a deed on demand on the conditions agreed on at 
the time of sale ; but the defendants had neither 
paid op the four thousand dollars to complete 
the cash payment of $12,000, nor would they con- 
sent to sign the deed. They contended that a hav- 
ing bough i to sell again, and having subdivided 
the property into lots, and furnished a copy of 
the plan to the plaintiff, she was bound to sub- 
divide her mortgage now. By the Court, I must 
say that I am at a Toss to conceive how any mis- 
understanding of such a condition could' have 
arisen. This condition is in its nature one 
made for the accommodation of the purchasers. 
The vendor coutd not be asked to part with her 
mortgage for the unpaid balance of the price ; 
so she was only asked to subdivide it. How 
was til is to be done? and when? There as 
noiwe in doing it before the lots should be 
resold, because though the mortgage remained 
up to that time entire, there was to be the 
stipulation in tue deed that each lot was only 
specially charged with its share; on the 
other band, the plaintiff had a plain interest 
that these gentlemen who bought her estate on 
speculation to sell again, should not part with 
any portion of her privileged security as vendor, 
without charging such portion specially with 
it* proportion of liability, or paying its share in 
cash. This is the only view I can take of the 
condition; and I cannot conceive how the mak- 



ing a plan or picture of the property could 
change the plaintiff's liability in any respect. 
The defence failing then, the deed must be 
executed according to the*e terms; and the 
judgment will be in the usual form, condemn- 
ing the defendants to execute the deed within 
bne month from judgment, or, in default, that 
the judgment of the Court is to be their title, 
and that judgment is in all respects conform- 
able to the conclusions of the declaration. West- 
cott & Archambault S. C. 1877. 

217. Action was brought by appellant to re- 
cover the amount of a commission stipulated 
when he was engaged as manager of the Life 
and Guarantee departments of the Citizens' In- 
surance Company. It was a question of inter- 
pretation of contract. The appellant was 
engaged at a salary of $2,000 per annum, ami a 
commission on the net balance carried over on 
the 31st December of each year, atler payment 
of all losses and expenses. The appellant was 
in the employ of the Company, not during an 
entire year, but for broken periods of iwo 
years— from May, 1869, to May, 1870. He 
claimed his commission on the balance shown 
by the books in May, 1870. But there was a 
claim against this balance for a loss which 
bad been incurred. Appellant said this loss 
should not be deducted, that he should get his 
commission on the whole sum — Held, that the 
court could not sustain his view of the stipul- 
ation. The intention was to give the commis- 
sion on the profits after deduction of the losses 
that occurred during the vear. Judgment con- 
firmed. Rawhngs <jb Citizens Insurance Co., 
Q. B. 1876. 

218. The defendant on the 10th of September, 
1869, at the time of the t ran slier of bodies from 
the old cemetery to the new, entered into an 
agreement of exchange of lots with the plaintilts, 
by which he was to pay them the sum of $75 as 
a balance when he should have erected a vault 
or monument on his lot in the new cemetery for 
the reception of the bodies of his relatives. In 
the agreement it was stipulated as follows : Le 
present echange est ainsi fait pour et moyrn- 
nant la soulte et reiour de $75 en argent dur 
aupair trente sols pour trente sols enjaveur de la 
dite (Euvre et m Fabrique f laquelle dite somme le dit 
M. F. X. B., promet et s' oblige de payer d la 
dite (Euvre et Fabrique, ou ay ant droit, lorsqn'il 
ferait construire son chamier ou monument sur 
le terrain ci-dessus en premier lieu echange*. 11 
est de plus convenu et entendu entre les dites 
parties que la dite (Euvre et Fabrique devra 
mettre et garder les corps qui seront exhumes 
du dit ancien cimetiere appartenant d la J am tile 
du dit F. X. B* dans le chamier du dit cimetiere 
de Notre Dame de la Cote des Neiges d'ici d ce 
que le dit M. K X, B, ou ay ant droit, ait fait 
construire un chamier dans son terrain qu*il a 
acquis par le present echange — Held, that this 
was not a conditional obligation, and the defen- 
dant was obliged to go on with the building of 
his vault or pay the money. Les Cure** et Mar- 
guilliers de taparoisse de Montreal v. Btaudry, 
9 R. L. 376, S. C. ; 2 L. N. 126, S. 0. H. 1879. 

219. But held, in appeal, reversing the dis- 
posals of this judgment, that as no delay was 
fixed by the contract that the defendant should 
have been mis en demenre before action brought, 
which was not done. lb. 3 L. N. 218, Q. B. 1880. 
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220. The defendant was charged on an agree- 
ment to pant ure two cows, which he had failed 
to do, and to maintenir the fences — Held, in 
review, that as the fences in some place* were 
entirely wanting, that this could not be held to 
mean the cost of new fences, and the judgment of 
the court below in this respect was reformed. 
David v. Dudevoir, 2 L. N. 58, S. C. R. 1879. 

221. Any ambiguity or uncertainty in the 
sense or meaning of a document signed by two 
parties, but drawn up by one of them in the 
absence of the other, and without any partici- 
pation on his part, must be interpreted against 
nun who drew it up. Rooney & Fair & Dolan, 
2 L. N. 395, & 10 H. L. 103, Q. B. 1879. 

222. Respondent had been employed to pro- 
cure Hiibscriptions of stock in the projected 
" Bank St. Jean Baptiste," of which appellant 
was president He was to get one per cent, on 
stock subscribed by persons outside of the city, 
and i per cent, on stock subscribed by persons 
within the city limits. The commission was to 
be payable after the first call, there being a 
post scriptum to the agreement as follows: 
" cette commission sera payable apres le ler 
versement." A call was made, but very few paid 
it, and the scheme was abandoned. The res- 
pondent claimed commission to the amount of 
$375— -Held, that respondent was entitled to his 
commission as soon as a call had been made. 
Hubert k Barthe, 2 L. N. 227, Q. B. 1879. 

223. Plaintiff* claimed $19,142.44, balance 
due for work done and material furnished by 
them to defendant, in virtue of a contract 
executed between the parties at Quebec De- 
fendant pleaded that the plaintiffs had not 
fulfilled their obligations according to the con- 
tract and at the time agreed upon, by which 
the defendant had suffered damage and loss— 
Held, that when it is stipulated in a contract 
for the construction of part of a railroad that 
the price which is fixed at so much per foot 
should be payable monthly, on the certificate of 
the engineer of the party giving out the contract, 
and that it contains but one price for all the 
work to be done and all the materials provided, 
the contractors have the right to be paid even 
if they have not completed their part of the 
work, if the completion of it or the dissolution 
of the contract or the permission to complete it 
at their expense has not been demanded, and 
the proprietor, on the contrary, has continued 
and completed the work himself, and used the 
materials prepared by the contractors. Mc- 
Greeny & Boomer, 9 R. L. 587, Q. B. 1879. 

224. By a writing sous seing print plaintiff 
purchased from defendant 2,265 cords of wood, 
" as now corded at Port Lewis," for the sum of 
$4,520, and by the same writing acknowledged 
receipt of the wood, declared himself satisfied 
therewith, and discharged the vendor de toute 
garantie ulterieure. The purchaser having 
measured the wood, found it 423 cords short, 
and a portion of it rotten. Suit for value of 
wood not delivered and the part that was rotten 
— Held, that by the terms of the agreement, 
the sale was en bloc, and not by the cord, and 
the purchaser could not recover. Lalonde & 
Drolet, 1 L. N. 29, Q. B. 1877. 

225. Action for nine years interest at 8 per 
cent, on two obligations — Held, that where the 
obligation contained an undertaking to pay a 



sum of money on a fixed day, "pour tons delais 
d peine" etc., or "sans interit pendant deldi," 
implies an undertaking to pay interest on the 
smn from the dav the payment becomes due. 
Montchamps v. Perras, 3 L. N. 339, S. C 1880. 

226. And a clause of a contract, though not 
relating to the principal object of the conven- 
tion, makes proof of its contents, when it con- 
tains a separate and distinct obligation. lb. 

XVII. Parties to, Cannot Allege their 
own Fraud to Avoid. 

227. Action to set aside a deed of sale of an 
immoveable, on the ground that plaintiff when 
he made the deed was insolvent, and transferred 
it to his brother-in-law, a person of no means, in 
order to save it from his creditors, and with the 
understanding that, as soon as plaintiff should 
be relieved from his embarrassment, the pro- 
perty should be retranslerred to him — Held, 
that no one could allege his own fraud to avoid 
his own deed. Oareau & Gareau, 24 L. C. J. 
248, Q. B. 1878. 

XVIII. Privity op. 

228. A condition in a cahier des charges con- 
nected with a judicial sale of immoveables, that 
t he purchaser shal 1 be obi iged to pay, in addition 
to the price of adjudication at the time of the 
execution of the deeds of sale to the notary 
superintending the same as commis, a commis- 
sion of tour per ceut., creates no privity of 
contract between the notary and the purchaser 
so as to give rir-e to a right ot action in favor 
of the former. Doucet & PinsonneauU, 23 L. C. J. 
163, Q. B. 1878. 

229. There is a privity of contract created by 
the usage of trade between banks and the 
holders of cheques drawn on them. Marler & 
Molsons Bank, 2 L. N. 166, S. C. 1879. 

230. Plaintiff, as universal usufructuary 
legatee of her son, brought action to enforce 
the terms of a contract between her son and 
defendant. Defence, wan t of pri vity of con tract 
between parties, setup by demurrer. Demurrer 
dismisMeu. Brisbin es quaL v. Campeau, 21 
L. C.J. 16,S.C. 1877. 

231. One M, carrying on the business of 
packing meat under the name of the North 
American Packing Co., made contract with P, 
of Paris, for the delivery of about 150,000 kilo- 
grams of boiled beef, and he shipped to P, late 
in February, 1876, about 50,000 kilograms, of 
the value of $16,143. The respondents then 
discounted for him a draft on P for $13,943.30, 
taking a* security the bill of lading of the meat 
so shipped, thus leaving an estimated margin 
reverting to M of $2,200. P refused acceptance 
of the draft, and the beef was, in October, 1876, 
sold for the benefit of the bank as holder of 
the bill of lading, realizing an amount insuffi- 
cient to pay the advance made by respondents 
to M. Before the sale respondents claimed 
payment of the entire draft from appellant, 
offering back to him the meats they Iield as 
security for the draft. The appellant refused 
to pay it, on the ground that he had never 
undertaken to pay the draft, and had nothing 
to do with it, his interest being only in the 
margin of the shipment of meat after the draft 
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had been paid out of it— Held, reversing the 
judgment of the first court, that he was not 
liable. Hood & Bank of Toronto, 3 L. N. 234, 
Q. B. 1880. 

XIX Proof of, see EVIDENCE. 

232. Action by the appellants for $5,396,34, 
being for ties and other materials furnished by 
the appellant* to the respondent for a railway 
to St. Cesaire. In their declaration the appel- 
lants alleged that on the 9th January, 1872, an 
agreement was entered into between respondent 
and them and one B, by which the latter under- 
took to perform certain work of grading, Ac, 
and furnish materials along the proposed line 
of railway from West Farnham to St. Cesaire; 
that during the winter they supplied a large 
quantity of ties and other material ; that in 
spring they were ready to commence the grad- 
ing, but were prevented from proceeding as the 
defendant did not acquire the right of way for 
the proposed road. The conclusions were for 
the value of materials supplied, lo*s of profits, 
&c. The defendant pleaded that at the time 
referred to, he was contractor for the South 
Eastern Counties Junction Railway, the ter- 
minus of which was at West Farnham ; that 
an extension to St. Cesaire was contemplated, 
and plaiutiffs solicited a sub-contract. But the 
Legislature subsequently refused authority to 
make the extension, arid the plaintiffs had, 
therefore, no right to recover, as there never 
wad any contract. The action was dismissed 
by the court below — Held, that there was no 
sufficient evidence to show that there was a 
contract. There was no commencement of proof 
in writing; the property had never been ac- 
quired, and respondent had refused to make a 
contract. Judgment confirmed. Meigs & 
Foster, Q. B. 1876. 



CONTRACTORS 

I. Liability of. 
For Accidents . 
For Work done. 

II. Liability op Corporations for Acts 

OF. 

I- Liability or. 

233. For Accidents. — Action in damages 
against a master roofer lor injury suffered bv 
plaintiff from the fall of a soldering iron on his 
liead from a roof which defendant was repairing. 
The workman who let it fall did so to prevent 
himself falling — Held, that there was want of 
precaution on the part of defendant, and a 
judgment for $200 was confirmed in appeal. 
Dthlois & Olass, Q. B. 1877. 

234. For Work done. — Action for cost of a 
new root which respondent had been obliged to 
put on his house by reason of defects in the 
original. Appellants admitted his liabilities 
lor repairs, but not for a new roof— Held, liable. 
Malo A Melangon, 3 L. N. 42, Q. B. 1879. 



II. Liability of Corporations for Acts 



of. 



235. Corporations held liable for acts of 
contractors to whom they have given out work 
to be done. Salvas & New City Gas Co., 2 
L. N. 97, S. C. 1879. 



CONTRAITE PAR CORPS— See 
IMPRISONMENT. 



CONTRIBUTORY NEGLIGENCE - 
See NEGLIGENCE. 



CONVERSION. 

I. Indictment for under Power of Attor- 
ney,** CRIMINAL LAW. 



CONVEYANCES— See DEEDS. 



CONVICTION. 

I. A Bar to other Proceedings. 

II. Certiorari from, see CERTIORARI. 

III. Error in. 

IV. For Desertion. 

V. May be Produced on Habeas Corpus. 

VI. Nullity of. 

VII. Regularity of. 

I. A Bar to other Proceedings. 

236. Action for malicious prosecution and ar- 
rest. Per Curiam.— The plaintiff wap a carter, 
and was stationed in front of the St. Lawrence 
Hall by his comrades, under circumstances that 
the defendant must have known very well ; yet 
he thought proper, as he had strictly a right to 
do, no doubt, to prosecute him for loitering 
there as a vagrant, and he was convicted. The 
point of the case is very shortly come at. Is 
there such a thing as the possibility of proof of 
want of reasonable and probable cause, and of 
malice in the face of a conviction. I thought 
not at the trial, and I think so still. It was 
urged that in a case of Forte vs. The City of 
Montreal, confirmed in Review two or three 
terms ago, the judges had held that in such a 
case they could incidentally go into the ques- 
tion of the propriety of the conviction. It 
certainly was a peculiar case, and I have 
looked at it closely. A policeman had been 
called to his assistance by a person who was 
assaulted, and the officer, not showing much 
alacrity, wan reproached by the perron who 
had called him, and thereupon touk upon him- 
self to arrest him and take him to the station, 
and the next day the Corporation adopted the 
act of their officer, and had the plaintiff con- 
victed of resisting the police upon the officer's 
testimony, whereupon tne plaintiff in that case 
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tamed round and prosecuted the policeman 
before the Police Magistrate (or an assault, and 
had him convicted and punished. He then 
brought an action of damages against the city, 
and the city pleaded that they were not bound 
by the act of their officer ; but the court held 
that they were bound, having adopted his act. 
That was all that wan decided there, and that 
wa« all that the Corporation pleaded to the 
action ; not a word about a conviction is in the 
plea in that case, nor in the judgment in first 
instance, which was simply confirmed in 
review as it stood ; and even if the two cross 
convictions could both have been looked at, 
there was the conviction of the policeman for 
an assault, which showed he had no probable 
cause for arresting the plaintiff in that case. 
The case cannot therefore be cited as deciding 
that proof of want of probable cause is not 
decisively rebutted by a conviction, but rather 
the ether way. In the work I cited just now 
in another case, where all the rules governing 
these cases arc carefully collected together 
with the adjudged cases on which their author- 
ity rests, I find the rule I laid down at the trial 
has always been considered as of the most 
necessary decisive authority. Where a con- 
viction is unreversed, it is conclusive evidence 
of the facts. See Fawcett vs. Fowles, 7 B and G 
394. Again: " Malice and want of probable 
cause, however, are conclusively disproved by 
the conviction of the plaintiff." Mellor vs. 
Baddeley, 2 Cri. and M. 675. If it could be 
otherwise, how could I possibly judge of the 
fairness of a conviction on which I have not 
one word before me of the evidence given for or 
against it? No; I must hold to the rule which 
I nave never seen departed from — and I do so 
with regret under the circumstances, because 
the plaintiff had a permission of the Chief of 
Police to stand there as he did ; and though I 
must hold that the conviction was right, and 
the complainant there was right, so far as the 
law goes ; and though the Chief of Police 
could not override the law any more than the 
committee men who told him to do so, there 
certainly was hardship in the treatment the 
plaintiff got under the circumstances, at the 
instance of the defendant, who must have 
known all about it. I therefore dismiss the 
action, hut without costs, liinahanv, Geriken, 
8.C. 1879. 

237. In an action of damages for assault, for 
which the defendant had already been fined in the 
Recorder's Court — Held, that a conviction for 
assault may be pleaded in bar to any other pro- 
ceedings, civil or criminal, for the same can>e.* 
Callahan, v. Vincent, 3 L. N. 154,8. C. R. 1880. 

238* But must be pleaded in order to avail. 
Simardv. Marsan, 2 L. N. 333, S. C. 1880. 

III. Error in. 

239. The petitioner was imprisoned under a 
conviction for assaulting a constable in the per- 
formance of his duty. He was brought before 
Thomas S. Judah, Esquire, described in the 
complaint and conviction as Magistrate of 
Police for the District of Montreal, which was 
error, as he was merely a Justice of the Peace, 

• See 82 and 88 V. G. 90, sec. 46. 



acting under 33 Vic. Cap. 12 (Que.)— Held, that 
there was no jurisdiction on the face of the 
proceedings, and the prisoner was discharged. 
Senegal exp., 3 L. N. 267, S. C. 1880. 

IV. Fob Desertion. 

240. Conviction of a servant for deserting 
from service should find desertion after a hiring 
by written contract or verbally before a witness* 
PelUtier & Hurteau, 3 L. N. 331, 8. C. 1880. 

V. Mat be produced on Habeas Corpus. 

241. On a habeas corpus to set aside a com- 
mitment, a copy of the conviction may be pro 
duced to show that it wa* invalid. Dallaire 
exp., 4 Q. L. R. 201, Q. B. 1877. 

VI. Nullity of. 

242. Petition for certiorari. One ground was 
that the fact upon which the conviction was 
based was not stated ; it stated that an assault 
was committed, without stating how it had been 
committed. Conviction quashed. Laggett exp., 
S. C. 1877. 

VII. Regularity op. 

243. The validity of a conviction was que* 
tioned in tjie case. There was one defect wh .» h 
wax fatal: the conviction did not set up tie 
particular facts constituting the offence, so a* 
to enable the court to see whether there was 
really a violation of the law or not. Under the 
authority in Paley, conviction quashed with 
costs. Buss exp. t 8. C. 1877. 



CO-PARTITIONERS. 

I. Secretion of Estate of, see PARTI- 
TION. 



CO-PROPRIETORS. 

I. Not Entitled to Injunction to Restrain 

ONE ANOTHER FROM DEALING WITH THE COMMOX 

Property, see INJ UNCTION. 



CORPORATIONS— See COMPAN- 
IES. 

I. Agreement to pay in Stock of. 

II. Books of as Evidence. 

I J I. Contracts created by Resolution of, 
see BANKS. 

IV. Exercise of Franchise by, see STREET 
RAILWAYS. 

V. Injunction against. 

VI. Liability of, for Acts of Others. 

VII. Liability for Negligence of Mem- 
bers. 

VIII. Mandamus against. 

IX. Minutes of Directors need not be 
shown to Members, see BUILDING SOCIE- 
TIES. 
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X. Powers of. t 
To carry on trade. 

To issue negotiable instruments. 

XI. Px.wbrs of Officers. 

To tote at meetings of creditors. 

XII. Reports and Accounts of. 
Liability for. 

XIII. Service of. 

I. Agreement to pat in stock of. 

244. Appeal was from a judgment condemn- 
ing appellant to pay respondent the Bum of 
$194,317 40, as commission and for advances. 
Plaintiff and defendant entered into an agree- 
ment in 1872 for the purpose of carrying on the 
works of the Montreal, Portland and Boston 
Railway, under which appellant was to make 
certain advance*. Subsequently, by another 
agreement, plaintiff was authorized to proceed 
to England to obtain a loan not exceeding $7&0,- 
000, and was authorized to take a commission in 
Company's bonds of one-fourth of the estimated 
joint profit on the contract. The action was 
under this agreement, and judgment went for 
the amount claimed — Held, that the judgment 
was erroneous in condemning defendant to pay 
in money instead of in the Company's bonds. 
Hibbardk Bay lis, 2 L. N. 208, Q. B. 1879. 

II. Books of, as Evidence. 

245. In a case pending in the Superior Court, 
the clerk of the City or Montreal was served 
with a subpoena duces tecum, ordering him to 
produce certain record** and documents of 
the City Council. By the City Charter it is 
provided that copies of any documents of the 
records or archives of the city may be authenti- 
cated by the signature of the proper officers, 
and become prima Jade evidence in all Courts 
of Justice. By the same section it is provided 
that any elector may have access to all the re- 
cords on payment of a shilling — Held, that as 
under these sections they must always be pre- 
sumed to be at the office ready for inspection 
there, and as, in any case, the clerk had no 
power over them except as the servant of the 
Council, a rule cannot be granted. Cramp & 
The Mayor el al. of Montreal, 21 L- C. J. 249, 
Q. B. 1877. 

246. In an action against the directors of a 
bank for having issued false statements and 
reports a rule, alter much difficulty, was granted 
against the bank in its corporate capacity for 
refusing to bring up its books and papers in 
obedience to a subpoena duces tecum, the court 
remarking that on the signification to the bank 
of the Mibpcena it was its duty to appoint an 
attorney in order to conform with the injunc- 
tion. Cowie v. Trudeau* 



V. Injunction against. 

247. An individual shareholder in a railway 
Co. will not be entitled to an injunction for- 
bidding a special meeting of the company, for 
the purpose of sanctioning a lease of the road 
to another railroad, until a meeting has been 
called at which the accounts of the Co., have 
been submitted, unless fraud by the majority or 
corrupt influence have been proved. Angus v. 
Montreal , Portland & Boston Railway Co., 2 
L. N 203, & 23 L. C. J. 161, S. C. 1879. 

248. Where an injunction was demanded 
against the Harbor Commissioners of Montreal, 
on grounds which concerned the public gener- 
ally — Held, that as the defendants trust was 
not of a private but of a public nature the pro- 
ceedingB should have been in the name of the 
attorney general, and the demand was refused. 
The St. Lawrence Steam Elevating Co. v. Harbor 
Commissioners, 2 L. N. 197, S. 0. 1879. 

VI. Liability of, roR Acts of others. 

249. A corporation is liable for accidents 
canned by the carelessness of contractors to 
whom the v have given out work lo do. Salvos 
v. New City Gas Co., 2 L. N. 97, S. C. 1879. 

VII. Liability of, for Negligence of 
Members. 

250. The defendant*, an educational body, 
were sued in damages for the death of the hus- 
band of plaintiff, who was killed during a St. 
Jean Baptiste day celebration by the bursting 
of an old cannon, which was being discharged 
by the pupils of the school, with the approval 
and und»r the direction of the school authori- 
ties. The defendants pleaded that they were 
an educational body, and also that deceased 
had contributed to the accident by having 
taken part in the firing of it on previous occa- 
sions, thoDgh not at the time of the accident — 
Held, that defendants w>re liable. Labelle v. 
Les Geres de St. Viateur, 1 L. N. 63, S. C. 
1877. 

VIII. Mandamus against. 

251. Mandamus will not lie to compel a 
railway company to deposit an amount awarded 
by arbitrators for expropriation. Bourgouin v. 
Montreal, Ottawa <fc Occidental Railway Co., 
21 L. C. J. 217, 8. C, 1876. 

IX. Powers of Majority. 

252. The Court Mount Royal sued the three 
defendants, as formerly trustees for the plain- 
tiffs, alleging that they had gone out of the 



* Not reported, bat tee 2 L. N 00, ft Stephens' Joint 
Stock Cos., p 284. 

The final result of the struggle on this point has been 
given, but on one of the applications Johnson, J., said : 
A subpoena has been served upon a corporation (the 
Baoque Jacques Cartier) and they have not appeared, 
audi am asked for a rule against them. The law con- 
fers on corporations the power to sue and to be sued, 
and, therefore, provides the means lor their being 
treated as all other parties to suits, and for their 
answering, through the person they may appoint lor 
that purpose, interrogatories previously signified to 
them; bat the law has provided no means for their 



further testifying as witnesses in other cases, subject to 
examination and cross-examination ; and.no instance 
has been cited for their having been ever compelled to 
give evidence; and the thing appears to me to be on 

Srinclple impossible. A corporation cannot p snibly 
epute any person to give their answers upon matters 
in cross-examinatiou that they have had no previous 
communication of. A court wi>l render no judgment 
that it cannot execute. Iff granted a rule, how could I 
execute judgment for non-obedience f— how could 
I send a corporation to prison r The thiug appears 
to me altogether impracticable, and I most refuse the 
rule. 
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society, and that there was a euro of about 
$1,200 in their hands, deposited in the Bank 
of Montreal, which ought to be given up to 
the plaintiff*. Only two of the three defendants 
pleaded. They alleged that the money had 
been placed in their hands as trustees for the 
order; that the majority of the order had con- 
stituted it under another name, and that since 
the 21 nt September, 1877, no order had been in 
existence under the plaintiff's name ; that the 
defendants hold no office from the plaintiffs. By 
the evidence it appeared that the court, by a 
considerable majority of whom were the defen- 
dants, had d<cided to change from the jurisdic- 
tion of the Eugliish order, under which they 
held, to the American or independent order, and 
to change the name of the court accordingly, 
which was done, and thenceforth the trustees 
refused to account to the minority, who 
remained under the original name and juris- 
diction — Held, in review, reversing the judg- 
ment of the Superior Court, that the majority 
had a right to do as they had done, and the 
trustees were right in refusing to account to 
the minority, and in appeal the dispositif of this 
judgment was confirmed, but on the ground 
that the plaintiffs had not shown a rmht of 
action against the defendants. Court Mount 
Royaly Ancient Order of Foresters v. Boulton, 
S. C. R. 1880, & Q. B. 1881. 

X. Powers op.* 

253. To Carry on Trade. — In an action to 
prevent the defendants from manufacturing 
and selling a remedy called " Syrup of Red 
Spruce Gum," it was alleged, inter alia, that 
the defendants were originally incorporated by 
4 and 5 Vic, cap. 67, under the name of "The 
Montreal Asylum for Aged and Infirm Women," 
and it was provided by the said Act that no- 
thing therein contained should affect the rights 
of Her Majesty or of any person, or of any body 
corporate, such only excepted as are mentioned 
in the paid Act; that, supposing the defendants 
Bhould not infringe the nchts of the plaintiffs 
as above mentioned, the defendants, by manu- 
facturing for sale and by selling their article, 
the compound syrup of spruce gum, as an 
article of trade, act in breach of their charter, 
and beyond the powers granted to them by 



• ACT TO PERMIT CRRTATK CORPORATIONS TO EMPLOY 
MORE PROFITABLY THE REAL kSTATE IN THEIR 

POSSESSION. 

Q. 42-48 Vic. cap. 84. 

Whereas there are in the Province of Quebec a cer- 
tain Dumber of Corporations acknowledged by law, which 
by their charters cannot acquire or hold real estate 
beyond a limited amount, and whereas the said Corpora- 
tions could employ their property to greater advantage 
if they were permitted whenever tbev dispose of them 
to employ the price received upon other real estate. 
Therefore Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts as follows. 

1. All Corporations of this Province which cannot 
acquire real estate, but to a limited amount under the 
provisions of their charters or of t**e law, shall here- 
alter have the right, whenever they dispose of or alien* 
ate any real estate belonging to them, to apply the 
price thereof to the acquisition of other real estate, and 
alBO to receive the revenues whatever thereof, any law 
to tiie contrary notwithstanding, and to employ the 
tame to the objects for which they were constituted. 



law, and affect the rights of the plaintiff* in 
the premises, the defendants causing to the 
plaintiffs damages $30,000 bv their unjust com- 
petition on the market and vending the said 
article ; that the plaintiffs, to carry on their 
trade, have to pay heavy municipal taxes on 
their business, and on the property by them 
occupied for their trade, while the defendant*, 
under pretence that they are a religious ami 
charitable society, are granted exemption from 
all taxes ; therefore, for the cause last men- 
tioned, as well as for the causes above alleged, 
plaintiffs are well founded in restraining 
the defendants from practising a trade incom- 
patible with the objects of their in corpora- 
tion. Conclusions — that the certificate gotten 
by defendants be declared null : that the 
defendants be restrained from preparing or 
selling the compound syrup of spruce gum, 
bearing plaintiffs' trade mark or any portion 
of it, or imitation of it ; that the defendants be 
condemned to account for all profits, etc., and 
be enjoined to desist from making or selling 
"any article whatever, for want of authority 
and power so to do," and that defendants be 
further condemned to pay tb plaintiffs $30,000 
damages, Ac. — HekU dismissing the action, and 
this judgment was confirmed in appeal. Kerry 
& Les Sceurs de L Asile de Providence, 1 L. JN . 
472, Q. B. 1878. 

254. To issue Negotiable Instruments. — 
Where a corporation has allowed a judgment 
to be taken against it on a note exparte, it can- 
not afterwards appeal on the ground of waul of 
authority in the signers of the note. Corpora- 
tion of Grantham v. Couture, 2 L. N. 350, 
Q. B. 1879. 

255. The respondents brought an action 
against the appellants, a building society, on a 
promissory note lor $2,000, signed on behalf of 
the society by the president and secretary, 
payable to'the order of one Frechet, from whom 
it passed by endorsement through several 
hands to the defendants. The defendants 
pleaded by demurrer inter alia that the powers 
of the society were determined by C. S. L. C. 
cap. 69, and did not include the power of mak- 
ing promissory notes, or thereby binding them- 
selves by the signatures of their president and 
secretary. They also pleaded a defense en fait. 
— Held, that a negotiable promissory note 
made by a building society, or other corporate 
body not specially authorized by its charter to 
make promissory notes, is a promise held out to 
the public that it will pay the amount to the 
order of the person named therein, and will be 
held good as an acknowledgment of indebted- 
ness; and the endorsee thereof may recover 
the amount from the Corporation on the mere 
production of the note in the absence of a plea 
specially denying the existence of the debt, or 
the authority of the officers to make the note. 
La SocUU de Construction du Canada & Le 
Banque Nationale. 3 L. N. 130, & 24 L. C. J. 
226, Q. B. 1880. 

XI. Powers of Officers. 

256. To vote at meeting of creditors. — In the 
estate of Timothe Payard, insolvent, the assi- 
gnee in possession called the usual meeting of 
creditors. There were but two creditors to the 
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estate, one of which was a building society. At 
the meeting the treasurer of the bunding society 
made a motion that an assignee he named 
vhould be given possession of the estate. The 
other creditor moved that the assignee who had 
issued the writ be retained in possession. The 
number of voters was thus even, but the build- 
ing society had the largest interest, and thus 
commanded the greatest nuirber of votes in 
value. The assignee in possession was, of 
course, chairman of the meeting, and as there 
was no seconder to either motion, he ruled 
them both out of order, and declared himself 
assignee, on the ground that under article 29, 
when there was no assignee to an estate, the 
assignee in possession continued in that posi- 
tion. A petition was presented in the Insolvent 
Court by the contesting assignee, asking that 
he be appointed, as he held a majority of votes 
in value, when the number of voters was equally 
divided. Held rejecting the petition en defaut 
de forme. The secretary or any officer of any 
incorporated body, had no right to vote on 
the claim of that body unless a special re- 
solution was passe I by the Board of direction 
authorizing him to do so, which was not done 
in this case ; nor had the president the right to 
eign a power of attorney to the secretary to vote, 
as was done in this case, without similar author- 
ity from the Board, and neither of those forma- 
lities having been complied with, the petition 
was rejected. Payard Jus. in re. 

XII. Reports and Accounts of. 

257. Liability for — Reports made and ac- 
counts rendered by directors in the course of 
their duty, though made and issued to the 
shareholders only, as to the state of the affairs 
of the company, are considered the represent- 
ations of the company, not only to the share- 
holders but to the public, if they are published 
and circulated by authority of the directors or 
a general meeting. Rhodes & Starnes, 1 L. N. 
314, & 22 L. C. J. 113, S. C. 1878. 

258. And directors of a corporation are per- 
sonally liable for injury caused to third parties 
by false representations contained in a report 
of the directors to the shareholders, and the 
injury must be the immediate and not the re- 
mote consequence of the representation, and it 
must appear that the false representation was 
made with the intent that it should be acted 
upon by such third persons, lb. 

259. But a shareholder cannot claim dam- 
ages for having been induced to purchase shares 
by misrepresentation, if he has continued to 
hold them without objection lone alter he has 
had knowledge, or full means of knowledge, of 
the untruth of the representation on which he 
bought them. lb. 

XIII. Service of. 

260. Service upon a president, secretary or 
agent, under Art. 61 of the Code of Procedure, 
may be made either personally or at the domi- 
cile of the person served. Board of Temporali- 
ties, <fcc, k Minister, <kc, of St. Andrews Church. 
3 L. K. 379, Q. B. 1880. 
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XIV. In Maritime Cases, see MARITIME 
LAW. 

XV. In Review. 

XVI. Joint and Several Liability for. 

XVII. Judgment as to, may be Reformed in 
Review. 

XVIII. Liability of Sureties for. 

XIX. Of. 

Action en bornage. 

Assignee in Insolvency, see INSOLV- 
ENCY. 

Commission Rogatoire. 

Commitment under License Law. 

Dilatory Exception. 

Insolvenfs Discharge, see INSOLVENCY. 

Interlocutory Judgment. 

Opposition. 

Second Action where First Dismissed. 

XX. On. 

Amendment of declaration. 

Certiorari. 

Cong6 defaut. ' 

Contrainte par corps. 

Motion withdrawn. 

Petition in nulliti de decrU. 

Petition to set aside Sheriff's Sale. 

XXI. Payment of before Appeal. 

XXII. Power of Court with regard to. 

XXIII. Privilege for. 

XXIV. Security for. 

XXV. Taxation of. 

XXVI. Where Contestation fails on a 
Teohnicalty. 

XXVII. Where Desistement Filed. 

XXVIII. Where Defendant Declines to 

PLEAD TO AN AMENDED DECLARATION. 

XXIX. Where Judgment is for a small 

PORTION ONLY OF AMOUNT SUED FOR. 

XXX. Where no Articulation of Facts. 

I. Action continued for. 

261. When plaintiff's attorney has, by the con- 
clusions of his declaration, demanded distrac- 
tion of costs, and plaintiff's demand is substanti- 
ally proved, a settlement between the parties, 
without the attorney's consent, by which a sum 
of money is paid by defendant to plaintiff, and 
the latter abandons his action, does not deprive 
plaintiff's attorney of his right to obtain judgment 
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for costs again pt the defendant. Laplante v. 
Laplante, 3 L. N. 330, S. C. 1864. 

262. On the 2nd of June, 1877, the plaintiff 
instituted an action against one S. The defendant 
pleaded to the merit*, and then died, leaving a 
fawt will whereby the now defendant* were 
nominated his executors. The present suit was 
instituted to compel the defendants to take up 
the instance in the Conner suit. It was returned 
into court on the 1 2th of December, 1877. The 
defendants pleaded to the action en reprise that 
they hud settled with ihe plaintiff before the 
institution of the action. The plaintiff answered 
that the pretended settlement wan illegal and 
null, especially as to his attorneys, and had 
been obtained by fraud, and with the view of 
defrauding plaintiffs attorneys out of their 
costs. Issue having been joined on this plea, 
judgment was rendered on the 28th February, 
maintaining the plea of the defendants — Held, 
in review, that the judgment was in conformity 
with the jurisprudence of the courts as to the 
effect of settlements out of court, and their 
binding operation upon the attorneys ad litem- 
Saunders v. Alloway, S. C. R. 1878. 

263. Action of damages ibr slander, and the 
quehtion was as to costs, the plaintiff having 
only called the defendant to prove his case, 
which, however, the latter did not do ; but ad- 
mitted that since the action was taken he had 
settled with the plaintiff and paid him $25. He 
was asked if he did not do this by connivance 
with the plaintiff to cheat his attorney, and he 
did not deny it. Distraction of costs asked by 
the plaintiffs attorney, and granted against the 
defendant. Sionehouse & Sonne, S. C. 1878. 

264. An attorney ad litem has a right to con- 
tinue the suit for the recovery of his costs, 
though his client has agreed to discontinue the 
case without costs. More particularly in a 
suit by a wife against her husband, the settle- 
ment being obviously made by the defendant 
with the intention of depriving the attorney of 
his costs.* Williams v. Montrait, 1 L. N. 339, 
8. C,&3L. N. 10, & 24 L.C.J. 144, Q. B. 1879. 

265. An attorney ad litem has no right to 
continue an action en separation de corps et 
de biens for costs after the reconciliation of the 
parties. Gerard v. Lemire & St Pierre, 2 L. N. 
255, & 24 L. C. J. 42, 8. C. R. 1879. 

266. The parties before the case was returned 
into court came to a settlement, which did not 
provide for the payment of the plaintiffs costs 
by the defendant, although the declaration 
prayed for distraction of costs — Held, that the 
plaintiff's attorney could not continue the case 
for his costs. Carrier v. CoU, 6 Q. L. R. 297, 
8. C. R. 1880. 

II. After Desistement. 

267. Where a party renounces his judgment 
after inscription in review he is bound to pay 
costs . Robinson & Botcen, 2 L. N. 180, 8. C. it 
1879. 

• Tnto was the effect of thin particular case, but the 
actual rule laid down appears to have been that where 
a ^ettlemeut wan made by the parties in good laith the 

8 lain tiff's attorneys could not continue the case for 
ieir costs ; but if there was bad faith and the settlement 
was evidently made for the purpose of depriving the 
attorney of nla oos-te the court might order that the 
discontinuance should be made snbjeot to the payment 
of the costs. Ed. 



268. And where the respondent had, after the 
appeal taken, desisted from a part of the judg- 
ment in his tavor, and had offered to pay the 
costs of appeal up to the date of the desiste- 
menty and the judgment was confirmed in 
accordance with the desistement, the appellant 
was condemned to pay the costs subsequent 
thereto. Chaloner & 'Poitras, 10 R. L. 499, 
Q. B. 1879. 

III. Aoa IN8T Corporation for Neglect op 
Roads. 

269. Where a corporation after conviction 
repairs the road complained of, costs will not 
be awarded in favor of the private prosecutor. 
Reaina v. Corporation of the Parish of SU 
Sauceur, 3Q.L.R. 283, Q. B. 1877, 

IV. DBP08IT FOR. 

270. Since the jurisdiction of the Circuit 
Court in Quebec and Montreal has been 
restricted to $100, no deposit is required with 
preliminary pleas in that court. Kennedy & 
McKinnon, 3 Q. L. R. 358, C. C. 1877. 

271. The amount of deposit in review is 
regulated by the amount of plaintiffs demand, 
although the proceeding be in compulsory 
liquidation . Eastwood v. Corriveau, 3 L. N. 8, 
S. C. R. 1879. 

V. Discretion of Court Concerning. 

272. Where the Court of Review has merely 
reformed a judgment of the Superior Court by 
disallowing the condemnation for costs, the 
Court of Queen's Bench will not interfere with 
the discretion as to costs thus exercised by the 
Court of Re v iew. Bayard & Martin, 23 L. C. J. 
211, Q. B. 1878. 

VI. Distraction of. 

273. Distraction of costs is equivalent to a 
transfer duly signified, and an attorney claiming 
distraction of costs can sue upon a bond given 
to secure the payment of such costs. Founder 
& Cannon, 6 Q. L. R. 228, Q. B. 1861. 

274. The attorney has not an incontestable 
right to distraction of costs, unless be moves for 
it on or before the day on which judgment is 
given, and therefore the costs due by one side 
may be set off by an amount due by the prin- 
cipal on the other side. Latour v. Campbell, 1 
L. N. 163, S. C. 1878 ; 482 C. C. P. 

VII. Due bt Garnishee on Default. 

275. The costs to be paid by a garnishee to 
be relieved from a judgment against him by 
default are those attributable to his default and 
no more. Coveney v. Mullins & McLimont, 6 
Q. L. R. 173, C. C. 1880. 

VIII. In Action. 

276. By subrogee.— The respondent paid to 
the appellant a debt due by M., and took a 
subrogation of the claim. He sued M., and 
appellant had knowledge of the action, and 
furnished the names of witnesses to prove the 
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debt. Resoondent obtained judgment for part 
only — Held, that respondent was entitled to 
recover by direct action, but as he had not called 
appellant in as gar ant, respondent was not 
entitled to recover the costs incurred in the suit 
against M. Carreau & McGinnis, 3 L. N. 362, 
Q. B. 1880. 

277. For Account of Tutorship. — A tutor was 
sued by his pupil en reddition de commit and 
appeared, but did not tile account until after 
judgment — Held, that a tutor had always the 
right to render an account en justice, and to 
summon the pupil, if necessary, to receive the 
account, and in *uch cases the costs were at the 
charge of the pupil, but in the present case, as 
the neglect of the tutor to file an account with 
bis appearance had occasioned more costs than 
were actually necessary, he would be con- 
demned to pay the costs incurred subsequent to 
appearance. 'Ferland & Frechette, 9R. L 403, 
S. C. 1878. 

IX. IK Appeal. 

278. Where a deposit of £500 has been made 
aa security, under Art. 1179 C. G. P., on an 
appeal to the Privy Council, and the judgment 
appealed from is confirmed in the Privy Coun- 
cil, but without costs in the Privy Council, the 
deposit will nevertheless avail to liquidate the 
costs in the court below, and cannot therefore be 
withdrawn by appellant. Lemoine & Lionais, 
22 L. C J. 23, Q. B. 1877. 

X. Ik Gases in Insolvency. 

279. Where the defendant was proceeded 
against, under sec. 136 of the Insolvent Act, 
1875, which authorizes imprisonment in certain 
cases of fraud, and the judgment went for the 
amount of the debt simply, costs, as in a case 
exparie only, were granted. Brown v. Muttin, 
2 L N. 344, S. G. 1879. 

XI. Ik Grim ikal Matters. 

280. By Order in Council of the Quebec 
Government costs of summoning witnesses and 
their taxation and other expenses attending the 
preliminary investigation of criminal offences, 
including constables' lees, are ohargeable to the 
party prosecuting, and not to the Grown, in 
ca^es where the prisoner is not committed or 
held to bail to stand his trial. The defendant 
having obtained the services of plaintiff as high 
eon stable, in connection with an information for 
a misdemeanor, specially undertook to pay 
plaintiff's fees; therefore, "according to the 
Government regulations now existing," it 
appearing that the prisoner had been sent for 
trial — Held, that the defendant could not be 
made liable for the fees due the plaintiff on 
account of the services so rendered by him. 
OaiUoux v. Bell, 4Q.L.K. 264, S. C. R. 1877. 

XII. Ik Election Cases. 

281. Even if the petitioner succeeds, each 
party will be ordered to pay his own costs where 
the defendant succeeds in a recriminatory case, 
under sec. 66 of the Election Act. Hamilton & 
Bcauchctne, 3 Q. L. B. 76, 8. C. 1876. 



XIII. In Hypothec art Actions. 

282. Hypothecary action for $13.80, arrears of 
life rent, Drought as an appealable action. 
Motion, after return, to treat it, with respect to 
costs and procedure, as a non-appealable action 
of the lowest class, dismissed as premature, and 
on final judgment — Held, that the costs would 
be taxed as an appealable action of the lowest 
class. Leclair & Filion, 7 R. L. 426 & 428, 
C. C. 1876. 

XV. In Review. 

283. The Court of Review will not give costs 
to parties coming to rectify a trifling error which 
has already been rectified by retraxit. Soulierc 
v. Heron, 1 L. N. 87, S. C. R. 1878. 

XVI. Joint and Several Liability for. 

284. Where four defendants were condemned 
to pay $10 per month as alimentary pen h ion to 
the plaintiff, their father, each for his share — 
Held, that they w<»re not liable solidairement 
for the costs, but each for his share. Orevier 
v. Orevier, 9 R. L. 313, 8. C. 1877. 

XVII. Judgment as to, may be Reformed 
in Review. 

286. The plaintiff brought his action against 
the defendants, husband and wife, to cancel the 
effect of the registration of a will of the mother 
of the female defendant deceased. Before action 
plaintiff, by letter, requested the defendants to 
sign a cancellation, but they refused, the female 
defendant specially replying that she would not 
sign any deed at all. The male defendant con- 
fessed judgment, but his wife contested. Judg- 
ment granting the cancellation, but ordering 
plaintiff to pay all costs, was reformed in review 
as to costs. Hall v. Brigham, 3 L. N. 219, 
8. C. R. 1880. 

XVIH. Liability of Sureties for. 

286. Sureties in appeal when the judgment 
has been confirmed, and the court has not 
granted leave to appeal to the Privy Council, 
are liable for the costs absolutely, and they 
have no right to annex a condition to a tender 
of such costs that the money will be returned 
in the event of the Privy Council granting a 
special application to appeal, and the judgment 
being reversed on such appeal. Carter v. Ford. 
3 L. N. 412, 8. C. 1880. ' 

XIX. Of. 

287. Action en homage. — Where a person 
brings an action en bornage without previous 
demand, and joins with it a claim for damages, 
of which no proof is made, he will be condemned 
to pay the costs of suit. Rochon v. CoU, 21 
L. C. J. 273, S. C. 1877. 

288. Commission Rogatoire.— When the 
attorney of an absent party, upon whom an 
order for f aits et articles has been served, indi- 
cates the residence of his client, and his option 
to have him examined by commission at such 
place, the comuussiou will be at the diligence 
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and expense of the party requiring the inter- 
rogatories. Knox y. Lafteur, 1 L. N. 470, S. C. 
1878 ; 223 C. C. P. 

289. Commitment under License Law. — On a 
petition for habeas corpus — Held, that there was 
no authority under the license law for adding 
costs of commitment and conveyance to gaol to 
the other costs incurred on a conviction for 
selling liquor without license. Archambault 
exp., 3 L. N . 50, Q. B. 1880. 

290. Dilatory Exception. — Held — to abide 
final issue where the security, etc., demanded by 
it had been filed before hearing of the exception. 
Martin v. Foley, 2 L. N. 182. 

291. Thecosts in dilatory exceptions calling 
for pjwer of attorney and security for costs 
from plaintiff must abide the final judgment in 
the cause. Symes et vir. v. Voligny, 1 L. N. 
642, S. C. 1878. 

292. Costs will be awarded on a dilatory 
exception if the power of attorney asked for 
thereby has not been filed before the exception. 
Westcott et vir. v. Archambault et al., 21 L. C. J . 
307, S. C. 1877. 

293. The costs of a dilatory exception asking 
for security for costs, which is furnished as 
demanded, will be reserved to abide the issue of 
the suit. Akin v. Hood, 21 L. C. J. 47, S. C. 
1877. 

294. Interlocutory Judgment. — On a motion 
for new security in appeal it was shown that 
the party moving had been in default, and had 
had the default, removed subject to payment of 
costs, and no notice had been given that these 
corts had been paid— Held, that the motion 
would be discharged quant d present. Guff & 
Grand Trunk Railway & Perkins, 2 L. N. 410, 
Q. B. 1879. 

295. Opposition. — Where an execution issued 
for more than was due an opposition was main- 
tained pro tanto without costs. Trudelle k 
Hudon, 24 L. C. J. 171, Q. B. 1875. 

296. A plaintiff who seizes, as belonging to 
defendant property which has been registered 
for years in the name of opposants must pay 
costs of opposition. Robert et aL v. Fortin & 
La SocUti de Construction Jacques Gartier, 21 
L. C. J. 219, 8. C 1877. 

297. Where an opposition a fin de distraire 
was dismissed on motion — Held, that the 
oppoeant could not file a new opposition until 
the costs of the first were pain. Bolton v. 
Doran, 1 L. N. 220, k 22 L. G. J. 103, k 8 
R. L. 372, S. 0. R. 1878. 

298. Costs incurred in order to obtain the 
dismissal of a tierce opposition to the sheriff's 
sale of an immoveable are costs upon proceed- 
ings incidental to the seizure, and, as such, must 
be collocated as privileged under Art. 728 of the 
Code of Procedure. Vaillancourt v. Collettek 
PerrauU) 3 L. N. 406, A 24 L. C. J. 302, 8. C. 
1880. 



* Law costs mart, however, be collocated in the follow- 
ing order: 

1. Costs of the report. 

2. Commission on amounts deposited and tax upon 
the amount levied, il *nv is due, and costs of seizure 
and sale, if they have not been retained out of the 
moneys levied. 

8. Costs incurred upon the writ o f execution against 
immoveables, And such as may remain due upon the dis- 
cussion of the moveables. 



299. And they are also costs incurred in the 
common interest of the creditors, according to 
Art. 2009 of the Civil Code, par. 6 • lb. 

300. The plaintiff sued the defendant, and his 
action was dismissed with costs. The defen- 
dant, on affidavit that the plaintiff was secreting 
bis effects, caused an execution to issue before 
the expiration of fifteen days from the date of 
judgment. The plaintiff opposed, contesting 
the truth of the facts alleged in the affidavit, 
and praying that the seizure be annulled and 
set aside. The opposition was made and sworn 
at Montreal, where the plaintiff resided, the 
14th December, 1878, transmitted to Three 
Rivers, where an order suspending the execution 
was obtained and registered in the prothono- 
tary's book there. It was then returned to 
Montreal to be served on the bailiff seizing, 
which was done at half-past eleven in the fore* 
noou of the 17th December, 1878. But half 
an hour previous to the service of the opposi- 
tion the defendant served on the plaintif£oppos- 
ing notice of a desietement of his seizure. On 
the 24th December, the 15 days having expired, 
the defendant sued out a new execution. Judg- 
ment, maintaining an opposition to the second 
seizure, on the ground that the costs of the first 
opposition had not been paid before issuing the 
second, confirmed with costs. Bell & Rickaby, 
5 Q. L. R. 222. 

301. Second Action where first Dismissed. — A 
plaintiff who takes a new action after his first is 
dismissed on a preliminary plea, and who is 
stopped in his proceedings by a motion on the 
part of the defendant, demanding that the costs 
of the first action be paid betore he is allowed to 
proceed, is not bound to notify the defendant 
that he has paid the costs demanded, but the 
costB of the motion for costs must also be 
paid before he can proceed. Lqferriere & Pro- 
vost, 10 R. L. 26, 1879. 

XX. On. 

302. Amendment of Declaration. — Where, 
after a verdict by a jury in his favor which had 
been set aside in appeal, and a new trial ordered, 
the plaintiff moved to amend the declaration 
— Held, that plaintiff should pav costs of con- 
testation, including the jury trial. Rolland v. 
Citizens Insurance Go* 2 L. N. 180, S. C. 179. 

303. Certiorari. — The costs on a certiorari 
are in the discretion of the court. Lavioleite 
exp. & Trudel & Cazclais, 3 L. N. 159, S. C. 
18B0. 

304. The prosecutor cannot, on a petition for 
certiorari, be condemned to pay costs, unless he 
has been made a party to the proceedings. 
McLaughlin exp., 3 L. N. 367, 8. C. 1880. 



4. Costs of cancelling hypothecs or; of establishing 
that they are extinguished. 

6. Costs of affixing seals and of making any inventory 
required by law. 

6. Costs incurred either in the court below, or in 
appeal upon proceedings incidental to the seizure, and 
necessary to effect the sales of the immoveables. 

7. Costs of suit as provided in Article 606. 

• The privileged claims upon immoveables are herein* 
after enumerated and rank in the following order: 

L Law costs and the expenses incurred for the common 
interest of the creditors. 2009 C.C. 
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305. Cong6 defaut. — No co^ts will be allowed 
with conjge defaut on motions served and not 
made. Grant & Lavoie,3 L.N. 392, Q. B. 1880. 

306. Contrainte par Corps. — A judgment for 
contrainte, concluding with the words, " the 
whole with costs," includes the necessary 
future co-tn of executing the judgment, and a 
commitment including such additional costs is 
not in excess of the judgment. Thompson exp., 
1 L. N. 102, Q. B. 1877. 

307. Motion withdrawn. — Motion for an 
order to the prothonotary to send up an exhibit 
filed and not produced before the motion was 
served. Before the hearing of the motion the 
exhibit was returned, and the party moving 
asked to be allowed to withdraw his motion 
without costs, opposite party objected on the 
ground that he meant to move to reject the 
paper — Held, that he should be allowed to 
withdraw his motion and pay co^ts. Latulippe 
& Bernard, 3 L. N. 298, Q. B. 1880. 

308. Petition en nulliU de decret. — No costs 
were allowed in a judgment setting aside an 
adjudication where the adjudicature was the 
original vendor and plaintiff' at whose suit it 
was fold. Cie. de rrU et Gre'dit Fonder & 
Baker, 24 L. C J. 46, Q. B. 1879. 

309. Petition to set aside a Sheriff's Sale. — 
The coats on a petition to set aside a sheriffs 
sale, on grounds of fraud, are the same as those 
allowed in ordinary suits. Commercial Mutual 
Building Society v. Mclver, 3 L. N. 358, S. C. 
1880. 

XXI. Payment op, before Appeal. 

310. Costs paid to the attorneys of the 
successful party, in a case which is afterwards 
appealed and the judgment reversed, cannot be 
recovered in an action en repetition, even though 
paid under reserve. Holton v. Andrews, 3 
Q. L. B. 19, S. C. 1876. 

XXII. Power of Court with regard to. 

311. The question of costs is entirely in the 
discretion of the Court, except in such cases as 
are specially provided for by statute, and the 
Court of Queen's Bench, sitting in appeal, will 
not, as a general rule, interfere with the award of 
costs by the inferior court ; and, where a judg- 
ment is confirmed as to the dispositif, the 
appellant may be condemned to pay costs on the 
appeal, though the judgment appealed from was 
baaed on erroneous grounds. McClanaghan <fe 
St. Ann's Mutual Building Society, 3 L. N. 61, 
A24L. C.J. 162, Q.B.I 880. 

XXIII. Privilege for. 

312. Plaintiff having sued out an execution 
against defendant the latter filed an opposition 
which was maintained with costs. For these 
coats certain real estate belonging to plaintiff 
was brought to sale — Held, that the opposant 
could not be collocated for and paid these costs 
by privilege, and in preference to the claim of 
a duly registered hypothecary creditor.* Bru- 
neau v. Oagnon & Pacaud, 4 Q. L. R. 316, 
S.C.B.1878. 



•Art. 606 of the Code of Procedure, as amended by 33 
Tie Gap. 17, See, 2, referred to and commented on. 



XXIV. Security for. 

313. Where, by a letter addressed to the 
suppliant, the secretary of the Public Works 
department stated that he was desired by the 
Minister of Public Works to offer the sum of 
$3,950 in full settlement of the suppliant's 
claim against the department, an application 
on behalf of the Crown for security for costs was 
refused, on the ground that the power of ordering 
a party to give security for costs, being a matter 
of discretion, and not of absolute right, the Crown 
in this case could suffer no inconvenience from 
not getting security. Wood v. The Queen, 3 
Q. L. R. 17, Ex. Ct. 1876. 

314. And, held, also, that applications for 
security for costs in the Exchequer Court must 
be made within the time allowed for filing state- 
ment in defence, except under special circum- 
stances. — lb. 

315. Where a plaintiff is ordered to give 
security for costs by the first day of next term, 
he cannot, by furnishing security in the 
intervening vacation, and giving notice thereof, 
compel the defendant to plead even preliminary 
pleas before the said first day of term. Kennedy 
v. McKinnon, 3 Q. L. R. 358, C. C. 1877. 

316. Where an oppoeant is non-resident, 
though his domicile has been in the province, he 
will De required to give security for costs. 
Gravel v. Mallettc & Mallettc, 21 L. C. J. 162. 
S. C. 1877. 

317. A motion for security for costs must be 
made within four days after return, and, if vaca- 
tion intervene, within four days exclusive of 
vacation. Car Her v. Germain, 21 L. C. J. 310, 
S. C. 1877. 

318. An appellant will not be ordered to give 
new security because one of his sureties admits 
and declares that he was really insolvent at the 
time he signed the bond, although he then 
declared he was solvent. Hiddell £ Mc Arthur, 
22 L. C. J. 78, 1877. 

319. A foreign Insurance Company which has 
a place of business in the Province of Quebec, 
is not bound to give security for costs. Globe 
Mutual Insurance Co. of New York v. Sun 
Mutual Insurance Co.,lL. N. 53, & 22 L. C.J. 
38, 8. C. 1877. 

320. But held, subsequently, on motion for 
power of attorney in the same case, that the 
company, plaintiff, under such circumstances 
should give security. lb., 1 L. N. 139. 

321. An Ontario Insurance Company, though 
doing business in Montreal, is bound to give 
security for costs. Niagara District lire Ins. 
Co. v. Macfarlane, 21 L. C. J. 224, S. C. 1877. 

322. A demand for security for costs from an 
insolvent will not be granted unless the insolveut 
is such under the Insolvent Act 1875. Niagara 
District Fire Insurance Co, v. Mullin, 21 
L. C. J. 221, 8. C. 1877. 

323. The Court in Montreal has no power to 
order that sureties residing in another district 
shall justify before the prothonotary of that dis- 
trict, when the case appealed from is id Montreal. 
Fournier v. Delisle, 21 L. C.J. 165, S. C. 1877. 

324. A seaman of a foreign vessel suing for 
wages, and describing himself as " of Norway, 
now at Quebec," will be compelled to give 
security tor costs. Anderson v. Brusguard. 3 
Q. L. R. 287, C. C. 1877. 
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326. The Court of Queen's Bench cannot 
entertain a petition to have the security 
declared insufficient, on the ground that the 
respondent has discovered, since the completion 
of the bond, that the securities were really 
insufficient at the time the bond was signed. 
Laptnnlc k Faulkner, 22 L. C. J. 53, Q. B. 

1877. 

326. Under the Insolvent Act 1875, a creditor 

froceeding, though without domicile in .the 
Wince of Quebec, was not obliged to give 
security for cost*. Reed v. LarocheUe, 3 
Q. L. R. 93, 8. C. 1877. 

327. The maker of a note, on which the 
defendant was sued as endorser, desired to 
intervene for the purpose of taking up the fait* 
et cause of defendant, and nhowing that the note 
was given without consideration. Plaintiff 
moved that he be ordered to give security both 
as being domiciled in the United States and as 
being an undischarged insolvent. Held, that 
security could not be demanded from a person 
who simply sought to defend himself, neither 
under Art. 29 of the Code nor sec. 39 of the 
Insolvent Act. Morals v. Brodeur k Brodeur, 
1 L. N. 554, 8. C 1878. 

328. But a defendant, who has become an 
insolvent under the Insolvent Act, cannot call 
on the plaintiff to declare whether he admits or 
contests an opposition filed by him to the execu- 
tion of a judgment against him, without 
si vine security lor costs. BeausoleU k Bour- 
goin et al., 1 L. N. 554, k 22 L. C J. 227, 8. C. 

i878. 

329. A motion for the production of a power 
of attorney, and for security lor costs, cannot be 
presented after the expiration of tour days from 
the return of the writ. Melles v. Swales, 1 
L. N. 566, k 22 L. C. J. 271, S. C. 187». 

330. Under the circumstances disclosed by 
defendant's motion, plaintiff held to give further 
security tor costs without staying proceedings. 
Hale k Price, 4 Q. L. R. 207, 8. C. 1878. 

331. In cases under sixty dollars no deposit 
is required with preliminary exceptions. La 
Compagnie oV Assurance des Cultivaleura k 
BeouUeu, 1 L. N. 566, C. C. 1878. 

332. The appellant, defendant in the court 
below, appealing from a judgment against bim 
in favor of the respondent, who had become 
insolvent, moved that all proceedings on the 
part of respondent be suspended until he should 
have given security lor costs or until his assi- 
gnee hhould have taken up the instance, and in 
detauli of this that he (appellant) be permitted 
to proceed exparle—Hcld, that the appellant 
was not entitled under sec. 39 of the Insurance 
Act, 1875, to demand security from an insol- 
vent respondent, or to call upon the assignee to 
take up the instance ; and in any case such 
motion could not be entertained without notice 
thereof to the assignee. McKinnon k Thomp- 
son, 1 L. N. 494, k 23 L. C. J. 95, Q. B, 1878. 

333. It is not sufficient to entitle a defendant 
to security for costs to allege that the plaintiff 
has left Lis "domicile," in the Province of 
Quebec. Prentice v. The Graphic Co., 1 L. N. 
484. k 555, k 22 L. C. J . 268, 8. C. 1878; 29 C. C. 

' 334. A motion for security for costs cannot 
be made after the four days from the return of 
the writ of summons, even although notice of 



such motion has been given within the four 
days. Sproul v. Cbrrivcau, 1 L. N. 130 k 22 
L. C. J. 55, 8. C. 1878 ; k Cruickshank k 
Laurie 3 L. N 37 k 24 L. C. J. 69, C. C. 1879; 
k Adams k Mclntyre, 3 L. N. 143, S. C. 1880. 

335. A private letter, whereby the signers 
bind and oblige themselves jointly and sever- 
ally to be responsible and to pay the cohs and 
damages which may be suffered by the respon- 
dent*, etc., is not a compliance with the In- 
junction Act of 1878, which provides that a 
writ of injunction shall not issue unless the 
person applying first gives good and sufficient 
security in the manner preHjribed by and to- 
the hatistaction of the court, or a judge thereof. 
Board of Temporalities of the Presbyterian 
Church k DMc, 2 L. N. 52, k 23 L. C. J. 229, 
Q. B. 1878 ; Q. 41 Vic. cap. 14 , *ec. 4. 

336. On a motion for security for costs under 
the 39th sec. of the Insolvent Act, 1875— Held, 
that as long as plaintiff was quiescent he could 
not be forced to give security. Perry v. Pell, 2 
L. N. 125, k 23 L. C. J. 55, S. C. 1879. 

337. Under the Insolvent Act, 1879— Held, 
that an insolvent, contesting the collocation of 
a creditor on bis estate, was bound to give 
security for costs. Gervais k Heywooa, 2 
L. N. 322, k 23 L. C. J. 283, 8. C. 1879. 

338. Security for costs, under the ordiuary 
procedure, may be demanded from a non-resi- 
dent who brings proceedings by injunction, not- 
withstanding that security in pursuance of the 
Injunction Act, Q. 41 Vic. cap. 14, sec. 4, has 
been already given. Vobie v. Board of Man- 
agement of the Temporalities Fund of ike Pres- 
byterian Church of Canada, 2L. tf. 277, k 23 
L. C. J. 71, 8. C. 1879. 

339. Nor is such demand for security a 
waiver of the defendant's right to ask for in- 
creased security under the Injunction Act. lb. 

340. Where two plaintiffs between whom 
there is no solidarity as co-heirs, bring action, 
and one of them is non-resident, he will be held 
to give security for costa. Henderson v. Hen- 
derson, 2 L. I}. 191, k 23 L. C. J. 208, S. C 
1879. 

341. Defendant moved that plaintiff be held 
to give security for costs. The plaintiff 
answered that he had done so already — Held, 
that the security given only extended to judg- 
ment and not to proceedings subseauent to 
judgment. Motion granted. Dalton k Doran 
k Mansfield, 2 L. N 181, 8. C. 1879. 

342. Where the evidence showed that the 
plaintiff had not resided in the country tor five 
years, security for coms ordered. Jones v. Van- 
vliet k Jones v. Pearson, 3 L. N. 184, S. C. ft. 
1880. 

343. Where of two or more co-plaintiffs who 
are co-heirs one is absent from the Province 
security can be demanded from the absent one. 
Howard v. Yule, 3 L. N. 373, 8. C. 1880. 

344. Motion for security for costs will not be 
granted against a plaintiff who has left the 
.Province since the institution of the action, if 
it appear that the motion was not made within 
four days of the kuowledge of the departure. 
Oliver 'k Darling, 3 L. N. 303, G. G. 1880 ; k 
& Extras k PerrauU, 3 L. N. 304, 8. G. 1880. 

345. Opposition produced on the 25th June. 
The 29th was Sunday. On the 30th plaintiff 
contesting gave notice that on the first day of 
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term he would move security for costs, the 
opposant being resident in the United States. 
The court below gra iUhI the motion, and 
ordered security to he given. Leave lo appeal 
refused, because, by Art. 24 C. C. P.,* the party 
seeking security was within the delay if it 
applied to a case like this, and also because 
the four days rule only applies to proceedings 
which are signified to the opposite party. 
Wadldgh & Painchaud, 3 L. N. 298, Q. 6. 
1880 

346. Application for security for costs under 
sec. 39 of the Insurance Act,"l875. Applica- 
tion resisted, on the groan d that the repeal of 
the Act prevented the demand — Held, that, 
under the terms of the repealing Act, the appli- 
cation should be granted. Oareau v. ding 
Mart 9 3LN. 242, S. C. 1880. 

XXV. Taxation op. 

347. Action for $114.25. Judgment for 
$77.93. Defendant opposed the execution by an 
opposition a/in cTannuler, which was subse- 
quently dismissed with costs — Held, on con- 
testation of the bill of costs incurred on the 
contestation of the opposition, that the costs 
should be taxed as in an appealable case over 
$ 1 00 , and not as i n a case of $7 7 . 93 . Francasur 
v. Baron, 5 Q. L. R. 145, 8. C. 1879. 

318. The plaintiff instituted an action for 
$47.50, and obtained judgment for$2;t. 17. Execu- 
tion issued in satisfaction of the judgment and 
the defendants moveables being seized au 
opposition was filed, which was subsequently 
maintained. On revision of the opposanU bill of 
a***, which bad been taxed by the clerk ac- 
cording to the amount of the action, that is to 
say as in a case above $40.00, it was decided 
that the bill was incorrect, that it should be 
taxed not according to the amount of the 
original action but according to the amount of 
the judgment, that is to say, in an action under 
$25.00. Rocheleau & Sinclair, 5 Q. L. R. 308, 
C. C. 1879. 

349. The taxation of a bill of costs by a judge 
in chambers, under the authority of the Quebec 
Railway Act 1869, sec. 9, sub-sec. 10, is not 
subject to revision by another judge sitting in 
bam*. Malhiot & Burroughs, 1 L. N. 291, & 
22 L. C. J. 100, S. C. 1878. 

350. A judgment and taxation of costs under 
sees. 47 and 48 of the Quebec Election Act are 
final, and not susceptible of being reviewed. 
Picard v.ValUe, 5 Q. L. R. 309, S. C. R. 1879. 

351 . A judgment for cost* cannot be executed 
until the bill has been taxed. Lewis v. Mc- 
Qinleg, 6 Q. L. K. 61, S. C. R. 1880. 



XXVI. Where Contestation fails 
Technicality. 



on 



352. Where a contestation attacking a deed 
as made in fraud of creditors, failed, because of 
a defect in pleading, but the fraud was estab- 
lished by the evidence, the contestation was dis- 
missed without costs. Blouin & LanqeUer, 3 
Q. L.R 272, 8. C. R. 1877. 

• ^•T 8 continue to ran upon Sundays and holidays, 
bot If a delay expires on a holiday it is of right ex- 
tended to ton next following day. The same rule 
app!m to all other delays in Procedure. 



XXVII. Where Desistement filed. 

363. Where a party has desisted from a 
judgment in his favor, but without costs, and 
the case goes to appeal, he will be condemned 
in costs of both courts. Bellay & Guay, 4 
Q. L. R. 91, Q.B. 1874. 

XXVIII. Where Defendant declines to 

PLEAD TO AN AMENDED DECLARATION. 

354. Plaintiff moved and was allowed to 
amend his declaration after plea filed. Defend- 
ant declined to plead dt novo, and after judg- 
ment against him for debt and, costs, com plain- 
ed of being condemned to pay costs of contest- 
ation on the ground that he had not pleaded to 
the declaration as amended — Held, that this 
did not constitute an acquiescence sufficient to 
relieve him from the costs of contestation. 
Archambault & Pang man, 2 L. N. 246, S. G. R. 
1879. 

XXIX. Where Judgment for small Por- 
tion only of Amount sued for. 

355. Action for $109.59. Defendant offered 
by his plea $28.64, which plaintiff accepted— 
Held, that plaintiff should pay costs of defend- 
ant's plea, and obtain costs as in a Circuit Court, 
action for $28 64. Olivier v. DeMontigny, 2 
L. N. 158, 8. C. 1879. 

XXX. Where no Articulation of Facts. 

356. On a petition to revise a taxed bill of 
costs, it appeared that defendant had pleaded 
a defense en fait simply and had succeeded. 
Plaintiff now objected to the bill of costs, on the 
ground that defendant was not entitled to costs 
of enquete where no articulation of facts had 
been tiled— Held, that under a defense enfait 9 
no articulation of facts is required. Mathewson 
v. VReiUy, 2 L. N. 322, S. C. 1879 ; 207 
C. C. P. 



COTISATION. 

I. By Church Fabriques, see CHURCH 
FABRIQUES. 

II. For Erection of Parishes, see CHURCH 
FABRIQUES. 



COUNCIL OF THE BAR— See BAR. 



COUNSEL. 

I. Fees of, see ADVOCATES. 



COUNSEL AT ENQUETE— See PRO- 

CEDURE. 
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COUNTS. 
I. In Indictment, see CRIMINAL LAW. 



COUNTY COUNCIL-fifee MUNICI- 
PAL CORPORATIONS. 



COURT HOUSE TAX. 

I. Crown Exempt from, see CROWN. 



COURT OF REVIEW- Sec REVIEW. 



COURTS. 

I. Meaning op Term. 

II. Powers op. 

To Appoint Arbitrators, see ARBITRA- 
TORS. 

I. Meaning op Term. 

357. " The Court" in sec. 138 of the Insolv- 
ent Act of 1876, in the Province of Quebec, 
means the Superior Court, and not the judge 
sitting in insolvency. Gear & Sinclair & Fur- 
niss,2l L. C. J. 279, S. C. 1877. 

II. Powers op. 

358. Where a judge in chambers had ordered 
a scqutstre, which order on a reaui'e afin d'op- 
position filed on the ground of insufficient ser- 
vice had been suspended by another judge, and 
the whole matter finally referred to the Prac- 
tice Court — Held, that that court had no juris- 
diction to revise the order ordering a sequ&strc. 
Heritable Securities & Mortgage Association v. 
Racine, 2 L. N. 300, S C. 1879. 

359. The Court of Appeal has no power to 
order a person to intervene and take up an 
instance in the place of appellants, on the ground 
that such person was the party really interest- 
ed. Maker & Aylmer, 2 L. N/378, (J. B. 1879. 

360. The Court of Appeal has no power to 
issue an injunction restraining the City of 
Montreal from proceeding to execute a judgment 
of the Recorder's Court. Mallette v. City of 
Montreal, 2 L. N. 379, Q. B. 1879. 

361. The Court of Queen's Bench, sitting in 
appeal in civil matters, has no power to enter- 
tain an application for a change of venue in 
a criminal matter. Corwin exp., 2 L. N. 364, 
Q. B. 1879. 

362. Under the Imp. Stat. 22-23 Vic. 
cap. 63, in any case depending in any court 
within Her Majesty's Dominions, if the law 
applicable to the facts of the case is the law 
administered in any other part of Her Majesty's 
Dominions, and is different from the law of the 
place in which the court is situate, it is compe- 
tent to the court in which such action is pend- 
ing to direct a case to be prepared, showing the 
facts and to be remitted for reference to the 



Superior Court administering the law appli- 
cable to the tacts of the case, and desiring such 
court to pronounce its opinion upon the ques- 
tion submitted. Noad & Koad, 21 L. C.J. 
312, S. C. 1874. 

363. The Court of Review may send a case 
back to the court below, in order that the ser- 
vient svppUtoiremij be deferred to the plaintift. 
Canadian Navigation Co. A McConkey, 1 L. N. 
23, Q. B. 1877. 

364. The Court in Montreal has no power to 
order that securities in another district justify 
before the Prothonotary of that district, when 
the case is in Montreal. Fournier v. Del isle, 
21 L. C.J. 165, S.C. 1877. 

365. On a petition in quo warronto against 
an alderman, held that the court could exercise 
its discretion as to granting the petition, even 
where a good objection was shown. Roy v. 
Thibault, 22 L. C. J. 280, S. C. 1878. 



COURTS MARTIAL— See MILITIA 

LAW. 



COVENANTS. 

I. Breach of, see. CONTRACTS. 

II. In Policies of Insurance, see INSUR- 
ANCE. 



CREDITORS. 

I. Meeting of under Insolvent Act, see 
INSOLVENCY. 

II. Rights of in Insolvency, see INSOL- 
VENCY. 

III. Rights of on Report of Distribution, 
see DISTRIBUTION. 

IV. Right to set aside Donation in Fraud 
of, see DONATION. 

V. Sale in Fraud of, see SALE. 

VI. Transfer in Fraud of, see TRANSFER. 



CRIMINAL CONVICTION. 

I. No Bar to Damages, see DAMAGES. 



CRIMINAL LAW. 

I. Abduction. 

II. Arson, see BAIL. 

III. Bail. 

IV. Bill may be sent back to Grand Jury. 

V. Challenge. 

VI. Costs of Preliminary Examination, 
see COSTS. 

VII. Embezzlement. 

VIII. Error. 

IX. Evidence in Criminal Cases. 

X. False Pretences. • 

XI. Indecent Assault. 

XII. Indictment. 
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Amendment of. 

Different counts in. 

For larceny. 

For making false returns. 

For neglect to provide for family. 

For obtaining signature by false pretences. 

For perjury. 

For setting fire to timber. 

Signing of. 

HII. Jury. 

XIV. Larceny. 

XV. Libel. 

XVI. Making False Bank Statements. 

Indictment for. 

XVII. Manslaughter. 

XVIII. Mistrial. 

XIX. New Trial. 

XX. Nuisance. 

XXI. Perjury. 

XXII. Plea of Title. 

XXIII. Receiving Stolen Goods. 

XXIV. Record in. 

XXV. Reserved Case. 

XXVI. Summary Trial. 

XXVII. Taking and Applying. 

XXVIII. Trial. 

Discharge of jury during. 

XXIX. Name. 

XXX. Verdict. 

XXXI. Wrongfcl Conversion of Pro- 
perty. 

L Abduction. 

366. On an indictment for abducting a girl 
under sixteen years of age, where it appeared that 
the girl had left her guardian's house, for a par- 
ticular purpose, with his sanction — Held, that 
she did not cease to be in his possession under 
tbe statute. The Queen v. Mondelet, 21 L. G. J. 
154, Q. B. 1877. 

III. Bail. 

367. A prisoner committed for trial on a 
charge of arson may be admitted to bail. 
Onasakenarat exv., 21 L. C. J. 219, S. 0. 1877. 

368. A true bill was found against the 
prisoner at Quebec. The trial was deferred 
until the following term, and it was agreed that 
the prisoner should be admitted to nail. He 
was allowed to go to fetch his bail, but left the 
country; subsequently he returned, and was 
arrested and committed to gaol. He now asked 
to be allowed to stand out on bail. Application 
refuted. Deenan exp„ 3 L. N. 195, Q. B. 1880. 

369. Application for bail on behalf of a pri- 
soner indicted with others for the larceny of a 
large sum of money. The grounds of the 
application were that the case u ad been tried 
before the judge of quarter sessions, and the 
jury discharged on account of the absence of 
an important witness who had been present 
when the trial was opened — Held, that the 
court could not decide whether the discharge of 
the jury was legal or not, and, as the absent 
witness had evidently been tampered with, the 
application was refused. Jones exp. t 3 L. N. 
206, Q. B. 1880. 



IV. Bill way be sent back to Grand Jury. 

370. The grand jury on an indictment for 
murder Ibuud no bill, and the crown counsel 
moved to send it ba"k, on the ground that 
certain evidence had not been brought under 
their notice— Held, that while the court had the 
right to refer the bill back to the grand jury the 
new evidence was insufficient to warrant such 
a proceeding. Regina v. Meyers, 2 L. N. 378, 
Q. B. 1879. 

V. Challenge. 

37L The prisoner should challenge before 
the juror takes the book in his hand, but the 
judge, in his discretion, mav allow the challenge 
afterwards before the oath is fullv administered. 
Regina & Kerr, 3 L. N. 299, Q. B. 1880. 

VII. Embezzlement. 

372. A clerk in a bank may be convicted of 
embezzlement on proof of a general deficiency, 
supported by evidence of unlawful appropriation 
though no precise sum paid by any particular 
person is proved to have been taken. Regina 
y. Glass, 1 L. N. 41, Q. B. 1877. 

VIII. Error. 

373. On a writ of error— Held, that the court 
cannot look beyond the record for what took 
place at the trial, and affidavits purporting to 
contradict the record areinadminsible. Dougall 
<fc The Queen, 22 L. C. J. 133, Q. B. 1876. 

374. And the notes taken by the judge presid- 
ing at the trial do not form part of the record, lb. 

IX. Evidence in Criminal Gases. 

375. The prosecutrix on an indictment for 
rape was asked in cros^e lamination, after she 
had declared she had not previously had con- 
nection with a man other than the prisoner, 
whether she remembered having been in the 
milk-house of G., with two persons named M., 
one after the other — Held, that the witness mav 
object, or the judge may, in his discretion, tell 
the witness she is or she is not bound to answer 
the question, but the court ought not to have 
refused to allow the question to be put, because 
the counsel for the prosecution objected to the 
question. LaliberU & Regina, I S. C. Rep. 
117, Su. Ct 1877. 

376. And also where a witness in the same 
case was called for the defence and asked 
" Did you ever see P. M. (the prosecutrix) with 
D. M. and B. M. (the persons before alluded to) 
if you have, please state on what occasion, and 
what they were doing?" the court refused to 
allow the question. lb. 

377. Three indictments were found against, 
the prisoner, lately assistant postmaster at 
Sweetsburgh, and who was also a clerk in the 
store there kept by the postmaster; one for 
having stolen a registered poet office letter arriv- 
ing there, and which contained $50; a second 
for having forged in the book of record there 
for such letters a signature purporting to be 
that of the person to whom the stolen letter had 
been addressed ; and a third for embezzlement. 
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On his trial on the first of these indictments it 
was sought by the Crown to prove that he had 
confessed his guilt in a conversation between 
him and the postmaster and one Bury. It 
appeared that the conversation had begun 
about the embezzlement, and had continued to 
the matters of the theft and forgery. At the 
outset of the conversation, and in connection 
with the first subject the witness admitted having 
in effect intimated to the prisoner that he had 
better confess — Held, that evidence of the con- 
fession cou Id not be ad m itted . Eegina & Wyllie, 
3 L. N. 139, Q. B. 1880. 

378. And in the same case new evidence 
being discovered, after the retirement of the jury, 
which, if true, would establish the prisoner'* 
innocence of the theft and forgery— Held, that 
the jury could not be recalled for the purpose 
of having the new evidence submitted to them, 
and that the only remedy would be to discharge 
the jury, at the instance of the Crown, with the 
prisoner's consent. lb, 

X. False Pretences. 

379. Obtaining Money by. — Prisoner was 
indicted for obtaining money under false pre- 
tences. The evidence showed that he had 
obtained a cheque on the bank and had cashed 
it — Held, insufficient to sustain the indictment. 
Regina v. Maynard, 2 L N. 357, Q. B. 1879. 

380. Where the evidence established that the 
defendant sold two railway passes good only to 
carry a particular person, and which the pur- 
chaser could not use except by committing a 
fraud on the railway company,* and at the risk 
of being at any moment expelled from the 
train, that there was evidence to go to the jury 
on an indictment against the defendant for 
obtaining money bv false pretences. Regina 
v. Abrahams, 24 L. C. J. 325, & 1 Q. B. R. 126, 
Q. B. 1880. 

XI. Indecent Assault. 

381. The prisoner was indicted for an in- 
decent assault on the person of a boy of about 
thirteen years of age. The evidence clearly 
showed the consent of the boy, and that he only 
denounced the facts when questioned by his 
father — Held, on the authority of Regina v. 
Wollaston, 12 Cox, p. 180, that the prosecution 
could not be maintained. Regina v. Laprise, 
3 L. N. 139, Q. B. 1880. 

XII. Indictment. 

382. Amendment of.— Where an indictment 
for taking and applying certain property of the 
Hoc beluga Bank, to wit — " 75 shares of the 
stock of the Montreal Telegraph Co.," was 
objected to on the ground that it did not set 
out that the stock taken was that of a body 
corporate, the words " a body corporate M were 
ordered to be added. Regina v. Paquet, 2 
L. N. 140, Q. B. 1879. 

383. And on an indictment for making a false 
bank statement, a similar amendment was 
ordered. 26. 



384. Defendant was indicted for that she on 
the 5th January, 1879, " then being the 
mistress of a certain girl called Marie, her 
servant, her maiden name being unknown, 
of the age of eight years, did unlawfully and 
maliciously do grievous bodily harm to the 
said Marie, whereby the health of the said 
Marie was permanently injured. 9 ' At the trial 
it was proved that the child's name was Marie 
Vincent, and that she was not the servant of the 
defendant. In nice of this evidence the offence, 
a* laid, could not be proved, and motion to 
amend being made, the court ordered the indict- 
ment to be amended by striking out the words 
(< then being mistressof," and " her servant, her 
maiden name bein^ unknown," and bv adding 
after the name •* Marie" the name " Vincent" 
in the three places where the name "Marie" 
occurs — Held, on a reserved case, that the 
alteration or amendment was admissible. 
Regina v. Bieaonette, 2LN. 212, k 23 L. C. J. 
249, Q. B. 1879. 

385. Although in general it is not permitted 
to include under different heads or counts of an 
indictment two different felonies, yet the same 
offense may be charged in different ways in 
different counts of the same indictment. Thus, 
in the first count, the accused may be charged 
with having stolen wood belonging to A, and in 
another with having stolen wood belonging to 
B. Regina v. Faikner, 7 R. L. 544, Q. B. 
1876. 

386. But an indictment returned by the grand 
jury of one district for a perjury committed in 
another district, which does not contain an 
allegation that the defendant was accused before 
the return of the indictment, or arrested or de- 
tained, will be a u ashed, nor can such indict- 
ment be remedied by amendment. Regina v. 
Lynch, 7R.L 553, Q. B. 1876. 

387. An indictment based on the 11th section 
of 32 & 33 Vic. cap. 22,* which does not con- 
tain the words " so that the same be injured or 
destroyed," or words equivalent to them, is 
irregular, and a verdict rendered on such an 
indictment will be quashed. Regina v. Bleau, 
7 R L. 671, Q. B. 1876. 

388. On an indictment for perjury, the 
civil suit in which the perjury was charged to 
have been committed was described as Emilie 
Lamoureux & David Leonard, where as it 
should have been Didier Leonard. This 
error was twice repeated — Held, subject to 
amendment. Regina v. Leonard, 3LN. 138, 
Q. B. 1880. 

3^9. The prosecution theu moved to be 
allowed to add a negative amendment to corres- 
pond with the third answer assigned as false — 
Held, not to come within any of the statutes 
allowing amendments, lb. 



•Whosoever unlawfully and maliciously gote fire to 
any forest tree, nianuiaclhred lumber, square timber, 
logs or floats, boom, dam or slide on the Crown domain, 
or on land leased or lawfully he'd for the purpo*eof 
cutting timber, or on private property, or on any creek 
or river or railway beach or wharf, »o that the tame be 
iryured or destroyed, Is guilty of felony, and shall be 
liable to be imprisoned in the penitentiary fur any terra 
not exceeding fourteen years, and not less than two 
years, or to be imprisoned in any other gaol or place of 
confinement for any term less than two years without 
hard labor, and with or without solitary confinement. 
C. 82-83 Vic. cap. 22, sec. 11. 
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390. The prosecution then moved to be 
allowed to amend by btriking out the question 
and Answer— Held, lhat a count might be 
rejected, but not an allegation. lb. 

391. In an indictment for libel there was 
only a general allegation that the newspaper in 
which it appeared circulated in the district of 
Montreal. Under this the court would not 
allow evidence of the publication of the special 
article in the district of Montreal, nor was an 
amendment to that effect allowed under 32 & 
33 Vic. cap. 29, sec. 70. Regina v. Hickson, 
3 L. N. 139, Q. B. 1880. 

392. Different Counts in. — Counts for differ- 
ent misdemeanors of the same olass mav be 
joined in the same indictment. Regina v. 
Abrahams, 24 L. C. J. 325, & 1 Q. B. R. 126, 
Q. B. 1880. 

393. For Larceny. — In an indictment for a 
larceny, committed on board a British vessel, it 
is sufficient to say upon the sea without saying 
upon the high seas. Regina v. Sprungli, 4 
Q.L.R. 110, Q.B. 1878. 

394. The prisoner, who had been cashier of 
the Hochelaga bank, was indicted for larceny 
as a clerk — Held, that the word " cashier*' 
being placed in brackets after the work " clerk " 
did not vitiate the indictment. Regina v. 
Paqvet, 2 L. N. 140, Q. B. 1879. 

395. Nor did the fact that the sum said to 
have been stolen was described in brackets as 
" legal tender notes/' as it was necessary, by 
G. 32 & 33 Vic. cap. 29, sec. 25, to state the 
particular coin or note.* 76. 

396. For Making False Returns. — In an 
indictment of a cashier under the Banking Act, 
of 1871, sec. 62, for having unlawfully and 
willully made a wilfully false and deceptive 
return respecting the affairs of the bank, it is 
not necessary to allege that the return referred 
to waft one required by law to be made by the 
accused, or that any use was made by him of 
such return, or to specify in what particulars 
the return was false. Regina & Cottf, 22 
L.C.J. 141, Q.B. 1877. 

397. And the enumeration in the indictment 
of several alleged false statements constitutes 
but one count, and a general verdict is sufficient 
if the statement be shown to be false in any 
one of the particulars alleged. lb. 

398. And it is not necessary to allege in the 
indictment that the false statement was made 
with intent to deceive or mislead. lb. 

399. On a demurrer to an indictment for 
making false bank returns, it is not necessary 
to j^etont that the Act under which the prosecu- 
tion is had, or any Act of the Dominion of Can- 
ada applies to the particular bank in question. 
Regina v. Sir Francis Hincks & others , 2 L. N. 
358. 



* Whenever to any Indictment It is necessary to make 
an averment as to any money or to any note of any 
bank or Dominion or Provincial note, it shall be auffl- 
rient to describe such money or note simply m money 
without any allegation (so Car m regards the description 
of the property), specifying any particular coin or note, 
andftuch averment shall be sustained by pro -f of any 
amount of coin or of any such note, although the parti- 
cular species of ooln or which such amount was com- 
posed or the particular nature of the note be not proved. 
C. 82-33 ?lc. cap. », sec So. 



400. Nor do the different false statements 
alleged in an indictment of this kind constitute 
different offences or different counts of the same 
offence, but constitute only one offence and one 
count of the offence, lb. 

401. Nor is it necessary to set out that the 
returns and statements were to the Dominion 
Government or were ever made public, as these 
are the only kind referred to in the Act. lb. 

402. Nor is it necessary to allege that the 
offence mentioned in the indictment was com- 
mitted in the district. 26., & 10 R. L. 63. 

403. Nor that the false return set up was ever 
published or made public. lb. 

404. Nor that the defendants were directors 
of a bank to which the Dominion Bank Act 
applied. lb. 

405. For Neglect to Provide for Wife, etc.— 
In an indictment of a husband for neglecting to 
provide his wife with necessary food and cloth- 
ing, it is not necessary to allege that defendant 
has the means and is able to provide such food 
and clothing, nor that the neglect on the part 
of the defendant to provide the necessary food 
and clothing endangers the life or affects the 
health of the wife. Regina v. Smithy* 2 L. N. 
247, Q.B. 1879. 

406. For Obtaining Signature by False Pre- 
tences. — Prisoner was indicted at the Court of 
Queen's Bench for having induced, by false and 
fraudulent pretences, one B, a farmer, to endorse 
a promissory note for $170.45, and moved to 
quash on the ground that theindictmentdid not 
state that the endorsement in question had been 
declared false in any manner by competent 
authority, etc., nor that the **aid endorsement 
had been obtained for the purpose of converting 
the said note or paper-writing into money. Mo- 
tion rejected.! Regina & Boucher, 10 R. L. 183, 
Q. B. 1880. 

407. And amotion toquash.on the ground that 
the Crown prosecutor, representing the attorney 
general, had refused to furnish to prisoner the 
particulars of the false pretences charged, 
although demanded, was also refused. 26. 

• Whosoever', being legally liable either as a husband, 
parent, guardian or committee, master or mistress, nurse 
or otherwise to provide for any person, as wife, child, 
ward, lunatic or Idiot, apprentice or servant, infant or 
otherwise, necessary food, clothing or lodging, wilfully, 
and without lawful excuse, refuses or neglects to provide 
ihe same, or unl iwfuliy or maliciously does or causes to 
to be done any bodily harm to any «uch apprentice or 
servant, so that the life of such apprentice or servant has 
been and is likely to be permanently injured, is guilty of 
a misdemeanor, and shall be liable to be imprisoned In 
the penitentiary for any term not exceeding three years, 
and rot less than two years, or to be imprisoned in 
any other gaol or place or confinement for any term le s 
than two year* with or without hard labor. C. 82-88 Vic. 
cap. 20, sec. 26. 

t Whosoever with intent to defraud or Injure any other 
person by any false pretence fraudulently causes or 
Induces any othor person to execute, make, accept, 
endorse or destroy the whole oranypart of any valuable 
security, or to write, impress or «mx his name or the 
name of any other person or of any company, firm or 
co- partnership, or the seal of any body corporate, 
company or socle- y upon any paper or parchment, in 
order that the same may be afterwards made or con- 
verted Into or used or dealt with as a valuable security, 
is guilty of a misdemeanor, and shall be liable to be 
imprisoned in the penitentiary for any term not exceed- 
ing three years, and not lest than two years, or to be 
imprisoned in any other gaol or place of confinement 
for any term less than two years, with or without hard 
labor, and with or without solitary confinement. C. 82 & 
88 Vic. cap 21, sec. 96, 
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408. For Perjury. — An indictment for per- 
jury committed in a case must indicate that the 
facta e worn to, and which constitute the perjury, 
were material and important to the cause in 
which they were sworn. Begina v. Pallet, 9 
R. L. 449, *Q. B. 1878. 

409. In an indictment for perjury, alleged to 
have been committed in a certain cause" where- 
in one Adrien Girardin, of the township of 
King*ey , in the district of Arthabaska, trailer, 

" and Thomas Ling, of the same place, farmer, 
" was defendant," the omission of words was 
plaintiff in the description of the plaintiff— 
Held, fatal, and conviction quashed. Begina 
v. Ling, 5 Q. L. R. 359, Q. B. 1879. 

410. The omission in an indictment for per- 
jury to state in setting up the case, in which the 
perjury was committed, that A. G. M was plain- 
tiff— field, fatal where the question on the 
answer to which perjury is assigned is — " Did 
you not make a bargain with plaintiff to buy 
that property ? " and when the negative aver- 
ment is that " whereas in truth the said Thomas 
Ling had entered into an agreement with said 
A. G. to purchase, etc." Ling v. The Queen, 7, 
L. N. 410, Q. B. 1879. 

41 1 . For setting fire to timber. — The prisoner 
was indicted for having, "at the township of 
Wright, feloniously, unlawfully and maliciously 
set fire to a certain quantity of manufactured 
lumber, to wit, three thousand shingles and nine- 
teen piles of boards." Motion to quash the 
indictment, on the ground that it did not allege 
that the setting fire was done "so as to injure 
or destroy " the lumber in question, in accord- 
ance with the terms of sec. 11 of 32-33 Vic 
cap. 22. t Per contra it was urged that if the 
indictment were insufficient under sec. 11 it 
was valid under sec. 21, which makes the 
setting fire to " any stack of corn * * * any steer 
or pile of wood or bark " a felony — Held, that 
the latter words applied only to unmanufactured 
wood, and could not he held to apply to lumber, 
and the indictment, being insufficient, must be 
quashed. Begina v. Berthe, 3 L. N. 266. Q. B. 
1880. 

412. Signing of. — The attorney general or 
solicitor general may delegate to counsel prose- 
cuting for the Grown the authority vested in 



* No Indictment ahall be held insufficient for want of 
the averment of any matter unnecessary to be proved, nor 
for the omission of the words " as appears upon the 
record," or " as appears by the record, "or of the words 
" with force and arms," or of the words " against the 
peace," or for the insertion of the words " against the 
form of the statute, Instead of the words "avainst 
the form of the statutes," or vice versa, or for the 
omission of such words, or for the want of an addition, or 
for an imperfect addition of any person mentioned In the 
indiotment, or for that any person mentioned In the 
indictment is designated by a name of office or other 
descriptive appellation Instead of his proper came, or for 
omitting to state the time at which the offence was com- 
mi ted in any case, where time is not of the essence of the 
offence, or for stating the time imperfectly, or for stating 
the offence to have been committed on a day subsequent 
to the finding of the indictment, or on an impossible day, 
or on a day that never happened, or for want of a pro- 
per and perfect name or for want of a proper or formal 
conclusion, or for want of or imperfection In the addi- 
tion of any defendant, or for want of the statement of the 
value or price of any matter or thing, or the amount of 
damage, injury or spoil in any case where the value or 
fine or amount of damarajnlury or spoil Is not of the 
essence of the offence. C. 82-88 vie cap. 28, sec. 88. 

t Fide Supra note. 



him by sec. 28 of 32-33 Vic. c. 29,* to direct an 
indictment to be laid before the grand jury for 
certain offences. Begina v. Abrahams, 24 
L. C. J. 32.5, & 1 Q. B. R. 126, Q. B. 1880. 

413. It is not necessary that an indictment 
submitted to a grand jury be signed by the 
clerk of the Grown, as the signature of the 
attorney general, signed by his substitute, is 
sufficient. Begina v. OueUette, 7 B. L. 222, 
Q. B. 1875. 

XIII. Jury, 

414. On a trial for a felony the jury cannot 
be allowed to separate during the progress of 
the trial, and where such separation takes place 
it is a mistrial, and the court may direct that the 
party convicted be tried again, as if no trial had 
been had in such case. Begina v. Derrick, 
2 L. N. 214, & 23 L. C. J. 239, Q. B. 1879 ; C. 8. 
L. C cap. 77, s. 63, & 32 & 33 Vic. cap. 29, sec. 
57.f 

XIV. Larceny. 

415. Prisoner was indicted for stealing "a 
note for the payment of and of the value of 
$458.33, the property of A. Mc. & C. R. t and 
tried and convicted at the March term of the 
Queen's Bench, Montreal, 1877. The evidence 
showed that the promissonary note in question 
was drawn by A. Mc. & C. R., and made 
payable to prisoner's order. The note was then 
given by mistake to prisoner, it being supposed 
that the sum of $258.33 was due him oy the 
drawers instead of the less sum of $175. The 
mistake being immediately discovered prisoner 
gave back the note to the drawers unstamped 
and unendorsed, in exchange for another note of 
$175. An opportunity occurring the prisoner 
afterwards, on the same day, stole the note. He 
caused it to be stamped, endorsed it, and tried 
to collect it. After conviction the following 
questions were reserved for the consideration of 
the full court : Whether an unstamped promise 
to pay is a promissory note or valuable 
security; and whether, in the hands of the 
drawers, it was such property as to be the 
subject of larceny — Held, in appeal to the 
Supreme Court, reversing the judgment of 
the Queen's Bench (21 L. CT J. 225) that prisoner 
was not guilty of larceuy of " a note" or of a 
valuable security within the meaning of the 
Statute, and that the offence of which he wan 
guilty was not correctly described in the 
indictment. Scott & Begina, 2 S. C. Rep. 349, 
Su. Ct. 1879. 

416. On an indictment for having unlawfully 
appropriated a sum of money exceeding two 
hundred dollars, to wit the* Bum of four 

* No hill of indiotment for any of the offenoes following, 
viz.— perjury, subornation of perjury, conspiracy, ob- 
taining money or other property by false pr* t»*nce«, 
keeping a gambling house, keeping a disorderly hou**, or 
any indecent assault, shall be presented to or found by 
any grand Jury, ••• unless the indictment for men 
oflenoe is preferred by the direction of the attorney 
general or solicitor general for the province or of a judge 
of a court having Jurisdiction to give such direction or 
try the oflenoe. C. 82 and 88 Vic cap. 29, sec. 28. 

t In all criminal cases lets than felony the Jury may, in 
the discretion of th« court, and under Its direction as to 
the oondi ions, mode and time, be allowed to separate 
during the progress of the trial. 
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thousand dollars, with intent to defraud — Held, 
that section 110 of the Act concerning larceny 
and other offences of the fame nature, cap. 21 
of the Act of 1869, 32-33 Vic, applies only to a 
temporary privation of the profttrty. Regina 
v. Warner, 7 R. L. 116, Q. B. 1875. 

XV. LlBBL. 

417. On an indictment for libel the court 
refused to admit the evidence, as it was neces- 
sary, in order to bring the defendant within the 
Statute, to plead that the publication was not 
only true, but made for the public good. Regi- 
M ▼. iKdbm, 3 L. N. 139, Q. B. 1880. 

418. In the same case where there was only 
a general allegation that the newspaper in which 
it appeared circulated in Montreal — Held, that 
evidence of the circulation of the special article 
in the district of Montreal could not be allowed. 
-lb. 

419. Nor was an amendment to that effect 
allowed under 32 & 33 Vic. cap. 29, sec. 70.— lb. 

XVI. Making False Bank Statements. 

420. Indictment for. — Where an indictment 
for making a false bank statement failed to set 
out that the bank in question was a body 
corporate the words were ordered to be added. 
Regina v. Paquet, 2 L. N. 141, Q. B. 1879. 

XVII. Manslaughter. 

421. Prisoner was indicted for manslaughter. 
It appeared that he had a quarrel with his 
brother, that the deceased prisoner's father took 
the part of the brother, that the prisoner, having 
been stopped from fighting with his brother, ad- 
vanced in a threatening attitude to within two 
or three feet of deceased, and with violent words 
and menace?, and with a table knife in his 
band, declared that he would have done with 
deceased. He was prevented by the bystanders 
from striking deceased, who was removed in a 
state of great agitation and weakness, and within 
twenty minutes afterwards died of syncope. 

* Whomever unlawfully, and with Intent to defraud 
07 taking, by embezzlement, by obtaining by false 
pretence* or in any other manner whatever, appropriates 
to bis own o*e or to the use of any other person any 
property whatsoever, real or personal, in possession, or in 
action, so as to deprive any otuer person temporarily or 
absolutely of the advantage, use or enjoyment of any 
beneficial Interest in such property in law or In equity, 
which inch other person may have therein, Is frailty of a 
misdemeanor, punishable in like manner as simple 
weeny ; and, if the value of such property exceeds two 
hundred dollars, then such misdemeanor shall be 
punished by imprisonment in the penitentiary for any 
term not exceeding fourteen years, or in any manner in 
which simple larceny is punishable ; and If on the trial of 
sny person for larceny, for embezzlement or for obtain- 
log by false pretences the Jury are of opinion that such 
person is not guilty of the offence charged in the indict- 



ment, hot are of opinion that he is guilty of an offence 
•gainst tub section, they may find him so guilty, and he 
shall be liable to be punished as herein provided, as if he 



had been convicted on an indiotment under this section ; 
■nd ra any case in wbleh any person is convicted of an 
offence against this Act by any stealing, embezzling or 
obtaining by false pretences any property whatever, then 
If the value of the property be over two hundred dollars 
the offence shall be liable to be punished by imprison- 




On these facts the jury found a verdict of 
guilty. On a reserved case — Held, that death 
resulting from fear, caused by menaces of per- 
sonal violence, and assault, though without 
battery, is sufficient in law to support an indict- 
ment for manslaughter. Regina v. Dugal, 4 
Q, L. B. 350, Q. B. 1878. 

XVin. Mistrial. 

422. On a trial for forgery the panel of petit 
jurors returned by the sheriff contained the 
names of Robert Grant and Robert Crane. The 
name of Robert Grant was called from the 
panel as one of the jury, and Robert Grant, as 
was supposed, went into the box, and was duly 
sworn as Robert Grant without challenge. The 
prisoner was convicted. Before the jury left 
the box it was discovered that Robert Crane 
had by mistake answered to the name of 
Robert Grant, and that Robert Crane was really 
the person who served on the jury — Held, a 
mistrial. Regina v. Feore* 3 Q. L. R. 219, 
Q.B. 1877. 

XIX. New Trial. 

423. On a motion for a new trial from a con- 
viction for perjury — Held, that the trial within 
the meaning of C. S. L. C. cap. 77, sec 67,* is 
not terminated until sentence is rendered, and a 
"question which has arisen on the trial" does 
not necessarily mean a question that was 
raised at the trial, but one that took its rise at 
the trial, and therefore a point not raised by the 
defence may be reserved by the court. Regina 
v. Bain, 23 L. C. J. 327, Q. B. 1877. 

424. And where, on a reserved case, the Court 
of Queen's Bench holds the conviction to be 
bad, and the question has been reserved whether 
a new trial should be granted, a new trial may 
be ordered in cases of misdemeanor under C. S. 
L. C. cap. 77, sec. 58, 88. 2-t The authority 



* When any person has been convicted of any treason, 
felony or misdemeanor at any criminal term of the said 
Court of Queen's Bench, or before any Court of Oyer and 
Terminer, gaol delivery or Quarter Sessions, the court 
before which the case has been tried may. in its discre- 
tion, reserve any question of law which ha* arisen on 
the trial frr the consideration of the said Court of 
Queen's Bench, on the appeal side thereof,and may there- 
upon respite execution of the judgment on such convic- 
tion, or postpone the judgment until such question has 
been considered and decided by the said Court ol Queen's 
Bench, and In either case the court before which the 
case trial was had in its discretion shall commit the per- 
son convicted to prison, or nhall take a recognizance of 
bail, with one or two sufficient sureties, and in such sum 
as the court thinks fit, conditioned to appear at such 
time or times a* the court shall direct and receive judg- 
ment or render himself In execution, as the case may be. 
C. 8. L. C. cap. 77, sec. 57. 

t The said Court of Queen's Bench shall have full 
power and authority at any sitting thereof, on the ap- 

8eal side, after the receipt of such case, to hear and 
nally determine every question therein, and thereupon 
to reverse, amend or affirm any judgment which has 
been given on the indictment or inquisition, on the trial 
whereof such question arose, or to avoid such judgment 
and order an entry to be made in the record that in the 
Judgmont of the«aid Court of Queen's Bench the party 
convicted ought not to have been convicted, or to arrest 
the judgment or to order Judgment to be given thereon 
at some other criminal term of the said Court or Session 
of Oyer and Terminer or Quarter Sessions, if no Judg- 
ment has before that time been given, as the taid Court of 
Queen's Bench is advised, or to make such other order 
as justice requires. lb. sec 68, is. 2. 
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M to make each order a* justice requires " in- 
cluding the right to order a new trial when, in 
the opinion of the court, the interests of justice 
reqnire it. lb. 

425. And a general verdict on two counts for 
perjury was held to be bad, and a new trial 
ordered, where the assignment of perjury in the 
second count was defective in setting up part 
only of what the defendant said, and omitting a 

Sualifying statement, and the evidence on the 
rst count was so contradictory as to leave 
room for doubt whether the jury would have 
fonnd a verdict of guilty on that count if it had 
stood alone ; and this notwithstanding the fact 
that if the first count had stood alone the ver- 
dict could not have been touched. lb. 

426. Where no new trial is asked for in a re- 
served case the court will not order a new trial. 
Regina v. Hindu, 2 L. N.422,&24L. C. J. 116, 
Q. B. 1879. 

XX. Nuisance. 

427. On an indictment for mooring a raft in 
the channel of the River Ottawa, thereby pre- 
venting the complainant and the public gener- 
ally from navigating the river— Held, that the 
obstruction constituted a public nuinance, and 
as such was punishable as a misdemeanor. 
Regina v. Kerr, 3 L. N. 121, Q. B. 1880. 

• 

XXI. Perjury. 

428. On a reserved case from the district of 
Bedford it appeared that the defendant was in- 
dicted for perjury, committed in the course of 
a deposition commenced before a judge who 
took notes, and afterwards continued under a 
different system before the prothonotary only — 
Held, that the deposition was illegal, as not be- 
ing in conformity with 264 C. C. P. or 284 C. C. 
P.* Regina v. Gibson, 7 R. L. 574, Q. B. 
1876. 

429. Perjury cannot be assigned upon a de- 
position taken under Art. 284 G. C. P., where 
the consent in writing required by that article 
has been omitted. Regina v. Martin, 21 L. C. J. 
156, Q. B. 1877. 

430. Defendant was indicted for perjury in a 
deposition taken in a civil suit in the Superior 
Court. The deposition purported to have been 
taken before Mr. Justice Berthelot, on the 2nd 
May, 1876. The deposition in fact was begun 
oa that day, adjourned to the third of May, and 



• The notes of evidence are read, and If necessary ex- 
plained to the witness, who may make the necessary 
additions or alters tions in order to express oorreotly the 
material parts sf his evidence, they are then signed by 
him. if be can write,— if not that fael is mentioned : they 
are finally signed by the Judge, and constitute and sre held 
to be the evidence of the witness. 264 C. G. P. Upon the 
consent in writing of all the parties to a case, and sub- 
ject to suob additional costs and fees as may from time 
to time be fixed by tariff, the proof may be taken down 
in writing in the manner hereinafter provided, either 
before a Judge or before the prothonotary, who in such 
ease may exercise all the powers of a judge exoept a* to 
the objections which must be reserved for the decision 
of the latter. If the Judge is unable to attend court on 
the day fixed for taking proofs the prothonotary may 
preside over them, and in such case he exercises all the 
powers of the Judge, except as regards the objections 
made by either party, which must be taken down in 
writing and reserved for the decision of the court at 
the final hearing of the case. 284 0. C. P. 



closed on the 8th Mav. The alleged perjury 
was contained in the examination-in-chief 
taken on the 2nd May, and it was proved that 
the oath was taken at enquete sittings by the 
prothonotary, there being no consent in writing 
that the enquete should be taken otherwise 
than by a judge taking notes. It was contended 
for the defence that the prothonotary had no 
authority to administer the oath without a con- 
sent in writing under Art. 284 of the Code of 
Procedure.* For the prosecution it was con- 
tended that the Act of 1870 (33 Vic. cap. IS, 
sec. 2)t covered the case, and that there was a 
subsequent consent — Held, that in a contested 
case an enquete at length under the old system 
required a consent in writing, and that without 
such consent the oath was only a voluntary 
one, on which perjury could not be assigned; 
and though consent might be waived so as to 
bind the parties no subsequent proceedings of 
the parties could make that perjury which was 
not so at the time the oath was taken. Regina 
v. Martin, 7R.L. 672, Q. B. 1876. 

431. On a reserved case arising out of a con- 
viction for perjury had upon the evidence of the 
stenographer who took the deposition — Held, 
that while the accused could not be convicted 
upon the notes of the stenographer, because 
they were not read or signed by the accused, 
that he was nevertheless properly convicted on 
the evidence of the stenographer given from his 
recollection of what the accused said, and this 
notwithstanding some slight irregularities in 
the original suit. Regina A Leonard, 3 L. N. 
138 & 211, Q. B. 1880. 

XXII. Plea of Title. 

432. By 32 & 33 Vic. cap. 22, sec. 26, " An 
" Act respecting malicious injuries to property " 
it is provided that " whosoever unlawfully 
" and maliciously cuts any tree, the injury 
" done being to the amount of twenty- five cents 
" at the least, shall on conviction thereof, before 
" any justice of the peace, at the discretion of 
" the justice, either be committed to the com- 
" mon gaol or house of correction, there to be 
" imprisoned only, or to be imprisoned and kept 
" to nard labor, for any term not exceeding 
" one month, or else shall forfeit and pay, over 
" and above the amount of the injury done, 
" such sum of money, not exceeding five dol- 
" lars, as to the justice seems meet. In answer 
to a charge under this section the defendant 
set up and showed a bona fide claim of title— 
Held, that the jurisdiction of justices of the 

* See supra. 

t ACT TO FACILITATE THE TAKING OF ETO)*KCB IN 

CIVIL CASKS. 

1. Notwithstanding any of the provisions of Arts, 239. 
340,268,280, 284, 286, 287, 288 and 1076 of the Code of 
Civil Procedure of Lower Canada all depositions of wit- 
nesses in eases before the Superior Court or before the 
Circuit Court may, as regards default cases, and also by 
consent of the parties or of their attorneys as regards 
contested cases, be taken at any stage of the proceeding*. 
at any place on any Juridical day, in or out of term, and 
may, after being so taken, be sworn to before a commis- 
sioner of the Superior Cour*. 

2. The provisions of the foregoing section shall apply 
with retroactive effect to all depositions already taken 
in cases now pending, but shall not in any manner elect 
any Judgment of a court already rendered, or any pro* 
oeedings had or to be had in virtue of such Judgment. 
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peace to hear and determine the charge in a 
summary way was ousted, the proceedings be- 
ing under a criminal statute, and there oeing 
an iro plied* restriction requiriug the justices to 
** hold their hands" when a bona fide claim 
of right is set up. Regina v. O'Brien, 5 
Q. L.R. 161, Q. S. 1879. 

XXIII. Reoeiviho Stolen Goods. 

433. Prisoner was indicted and tried at 
Quarter Sessions for having received stolen 
goods, knowing them to be stolen. The evi- 
dence was to the effect that the goods in ques- 
tion having been missed from the premises of 
a fanner ot St. Hubert, near Montreal, a search 
warrant was procured, and a constable on 
going with the search warrant to the premises 
of the prisoner all of the goods were found 
there, some of them in the stable and some of 
them concealed in the cellar of the prisoner's 
house. The prifoner, on the arrival of the con- 
stable, denied all knowledge of the said goods, 
but when the constable Raid that he had warrant 
to search the premises, was observed to wink at 
one of his men in a suspicious manner— Held, 
on a reserved case, that evidence of possession, 
though it might support an indictment for 
stealing, would not support an indictment for 
receiving, knowing them to be stolen, and the 
conviction was quashed. Regina v. Perry, 3 
L. N. 12, & 10 R. L. 66, Q. B. 1879. 

XXV. Reserved Case. 

434. In a case of perjury the Crown prosecu- 
tor made application to enter a nolle prosequi, 
which was opposed by the counsel for the 
accused. The judge presiding granted the 
application, but on motion of the counsel for 
the accused, reserved the point, and submitted 
it to the full bench in appeal. The Court of 
Appeal decided that no reserved ease could be 
bad where there had been neither trial nor 
conviction, and remitted the record. Regina v. 
Lalanne, 3 L. N. 16, Q. B. 1879. 

436. Pretence of Prisoner. — It is not neces- 
sary that a prisoner be present at the hearing 
of a reserved case. Regina k Glass ei aL, 21 
L. C.J. 246, Q. B. 1877. 

XXVI. Summary Trial. 

43<J. A conviction on summary trial for an 
aggravated assault committed the day of voting, 
at an election of a member to the Dominion 
House of Commons, is null, as the statute 
which establishes the offence renders it punish- 
able by way of indictment, and as it is not of 
the number of those mentioned in sees. 2 and 
3 of cap. 32, 32 & 33 Vic** Regina v. Larouche 



& Regina v. Lemieux, 6 Q. L. R. 261, S. C. 
1877. 

XXVII. Taking and Applying. 

437. The prisoner was indicted for taking 
and applying to his own use certain property of 
the Hoc helaga Bank, to wit— " 76 shares of the 
stock of the Montreal Telegraph Co."— Held, 
that as there was nothing to show that the 
bank could not bold such shares as its pro- 
perty, that the indictment could not be quashed 
on that ground. Regina & Paquet, 2 L. N. 
140, Q. B. 1879. 

438. And where it was objected to the same 
indictment that it did not show that the stock 
taken was that of an incorporated company, 
the words •' a body corporate" were added 
after the words " Montreal Telegraph Co. lb, 

XXVUI. Trial. 

439. Discharge of Jury during. — On a writ 
of error the record (showed that on the trial the 
jndge discharged the jury after they were sworn, 
in consequence of the disappearance of a wit- 
ness for the Crown, and the prisoner was 
remanded — Held, that the judge bad a discre- 
tion to discharge the jury, which a court of 
error could not review ; that the discharge of 
the jury without a verdict was not equivalent 
to an acquittal, and that the prisoner might be 

Eut on trial again. Jones & The Queen, 3 
.. N. 309, Q. B. 1880. 

XXIX. Venue. 

440. Application to Queen's Bench in appeal 
for a change of venue on an indictment for 
manslaughter rejected on ground of want of 
jurisdiction. Corwin exp., 2 L. N> 364, Q. B. 

fl879. 
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• Where any person It obliged before a competent 
taajcMnte with bavinf committed : 

1. 8imple larceny, larceny from the person, embessle- 
meet, or obtaining money or property by false pretences, 
or rewiring stolen property, and tbe value of the whole 
of the property alleged to have been stolen, embezzled, 
obtained or received does not, in the judgment of the 
snajrjsnrate, exceed ten dollars ; or, (2) with having 
attempted to commit larceny from the person or slmpel 
: or, (8) with having committed an aggravated 
by unlawfully and maliciously infUetbig upon 
arson, either with or without a weapon or 
aay grievous bodily barm, or by unlawfully 
aad snattsjdnaly cutting, stabbing ox wounding any other 



person ; or, (4) with having oommitted an assault upon 
any female whatever, or upon any male child, whose 
age does not, in the opinion of the magistrate, exceed 
fourteen years, such assault being of a nature which 
cannot, in the opinion of tbe magistrate, be sufficiently 
punished by a summary conviction before him under 
any other Act, and suon assault, if upon a female, not 
amounting in his opinion to an assault with intent to 
commit rape ; or, (6) with having assaulted, obstructed, 
molested or hindered any magistrate, bailiff or constable 
or officer of customs or excise, or other offioer, in tbe 
lawful performance of his duty, or with intent to prevent 
the performance thereof \ or, (6) with keeping or being 
an inmate or habitual frequenter of any disorderly 
bouse, house of ill-fame or bawdy house. 

The magistrate may, subject to the provisions herein- 
after made, hear and determine tbe charge in a summary 
way. 0. 32-88 Vic. cap. 82, see. 2. 

8. Whenever the magistrate, before whom any person 
is charged, as aforesaid, proposes to dispone of the ease 
summarily under the provisions oi this Act, such magis- 
trate, after ascertaining the nature and extent of the 
charge, but before the formal examination of the wit- 
nesses for tbe prosecution, and before calling on the 
party charged for any statement which he may wi*h to 
make, shall state to such person the substance of the 
charge against him and (IT the charge is not oue that 
can be tried summarily without the consent of the 
accused) shall then say to him these words, or words to 
the like effect : " Do you oonsent that the charge 
against you shall be tried by me, or do you desire that 
it shall be swrt for trial by a jury at tine {naming the 
court at which it could soonest be tried ") ; and il the 

Berson oharged consents that the charge being summar- 
y tried and determined as aforesaid, or it the power of 
the magistrate to try it does not depend on the consent 
of the accused the magistrate shall reduce the charge 
into writing, and read the same to such person, and shall 
then ask him whether he is guilty or not of snob charge, 
lb., sec 8. 
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XXX. Verdict. 

441. The defendant was indicted for that she, 
being mistress of a certain girl called Marie, her 
servant, her maiden name being unknown, of 
the ace of eight years, did unlawfully and mali- 
ciously do grievouH bodily harm to the said 
Marie, whereby the health of the said Marie was 
permanently injured. At the trial the indict- 
ment was amended by omitting the words 
*' then being mistress of" and " her servant, her 
maiden name being unknown," and by adding 
after the name "Marie" the name of *• Vin- 
cent " in the three places where the name 
" Marie " occurs. The trial proceeded on the 
indictment so amended, and the prisoner was 
found guilty of common assault — Held, on a 
reserved case, that the finding was legal. Regina 
v. Bissonette, 2 L. N. 212, & 23 L. C. J. 249, 
Q. B. 1879. 

XXXI. Wrongful Conversion of Pro- 
perty. 

442. Indictment under 32-33 Vic. c. 21, s. 78, 
which is as loll owe: — "whosoever being en- 
" trusted, either solely or jointly, with any other 

person with any power of attorney for the sale 
or transfer of any property, fraudulently sells 
" or transfers, or otherwise converts the same 
" or any part thereof, to bis own use or benefit, 
" or to the use or benefit of any person other 
" than the person by whom he was so intrusted, 
" is guilty of a misdemeanor, and shall be 
" liable to any of the punishments which 
" the court may award as hereinbefore last 
" mentioned " — Held, that the power of attorney 
in said section mentioned must be a written 
power of attorney, and oral testimony of a verbal 
power of attorney will not bring the defendant's 
act within the scope of that statute. Regina v. 
Chouinard, 4 Q. L. R. 220, Q. B. 1874. 

I 
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CURATOESHIP. 

I. Curator. 

Cannot Purchase Property of which he is 
Curator. 

Must be resident in the Province. 

II. Power of Curatrix. 

III. Power of Judge in Appointing. 

I. Curator. 

444. Cannot Purchase Property to which he is 
Curator — The parties were the co-heirs of the 
late F. B., who, dying, bequeathed his property 
to his children, with substitution to his grand- 
children. The principal defendant was ap- 
pointed a curator, and, being authorized to sell 
a property belonging to the succession by licita- 
tion, the other defendant became the arijudica- 
taire. On proof that he was only *prStc-nom 
for the curator, the latter condemned to abandon 
and render an account. Benoit & Benoii, 8 
R. L. 425, Q. B. 1876. 

446. Must be resident in the Province. — Action 
en destitution de curatelle by the daughter of 
an interdicted person, setting out that the cura- 
tor resided in the Province of Ontario ; that 
plaintiff was dependent on her father, and was 
unable to compel the defendant to contribute 
thereto. Plea that he was known to be living in 
Ontario at the time of his appointment, and, 
moreover, that plaintiff had since married, and 
was not now dependent on her father for sup- 
por 
Leg, 
83, 



as not now dependent on ner tatner tor sup- 
>rt. Demurrer to plea maintained. Legge v. 
tgg*, & Simpson, 3 L. N. 160, & 24 L. C. J. 
i,8. C. 1880. 



CRIMINAL PROSECUTION. 

I. Agreements to Procure the With- 
drawal of, Illegal, see CONTRACTS. 



CROPS. 

I. Damages for Destruction of, bt Fire. 
see DAMAGES. 



CROWN, 

I. Exempt from Court House Tax. 

II. Injunction does not Lie Aoaikst. see 
INJUNCTION. 

443. Proceedings on behalf of the Crown are 
exempt from paying stamps. Ostell & Blake, 22 
L. C.J. 17, Q. B.1877. 



II. Power of Curatrix. 

446. Where a wife was sued in her quality of 
curatrix to her husband, who was interdicted on 
an obligation given by her in order to secure 
the rent of the house in which she lived — Held, 
the obligation was null and void, as a curatrix 
could not mortgage without authorization of 
justice. Short v. Kelly, 2 L. N. 284, S. C 1879. 

m. Power of Judge is Appointing a Cur- 
ator. 

447. On a demand by appellant to be ap- 
pointed curator to his son interdicted for imbeci- 
lity — Held, that in making such appointment 
the judge was not obliged to follow the wishes of 
the majority of the relations and friends con- 
vened, their advice being but for the information 
and assistance of the judge in the performance 
of his duties, and in such case the father of the 
interdict has a right to be appointed curator in 
preference to a stranger. Dufaux & Robillard, 7 
B. L. 471, Q. B. 1876. 



CROWN LANDS. 

I. Privileges of Settlers on, see EXECU- 
TION exemptions. 



CURfi. 



I; Interference of at Elections, see 
ELECTION LAW. 
II. Bights and Powers of, see CEMETE- 
JBIES. 
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CURRENCY. 

I. Loss Valued in. 

II. Nature of, need not be Specified in 
Affidavit for Capias, see CAPIAS. 

448, In a case of damages for loss by collision 
the promoters having stated and proved their 
lore in United States currency, the registrar 
and merchants reported an equivalent amount 
in gold not at the current rate of exchange, but 
at the rate as on the day of collision, and the 
court upon contestation maintained the report. 
The Frank in re, 3 Q. L. R. 193, V, A. C. 1877. 



CUSTOMARY DOWER-See 
DOWER. 



CUSTOMS AUTHORITIES. 

Sale of Goods bt. 

« 

449. The collector of customs sold a quantity 
of goods as not having been entered within a 
month in conformity with the Act,* and which 



• Every importer of any goods by sea, or from any 
place oat of Canada, shall, within three days after the 
arrival of the importing vessel, make due entry inwards 
of soeb good<< and land the same; and any importer of 
any goods imported by inland navigation in a decked 
vessel of one hundred tons burthen or more shall, within 
twenty-fonr hours of the arrival of the importing vessel, 
mmke due entry inwards of such goods and land the 
same; ani every importer of any goods imported by in- 
land navigation in any undecked vessel or in vessel less 
than one hundred tons burthen or by land shall forth- 
with, after the importation of such goods, produce the 
tame to the proper officer and make due entry thereof. 

2. The persons entering any goods inwards shall de- 
Brer to the collector or other proper officer a bill of the 
entry thereof in such form as anall be appointed by com- 
petent authority, fairly written or printed, or partly 
written and partly printed, and in duplicate, containing 
the name of the importer, and if imported by water the 
of the vessel and of the master and of the place to 



goods had, by direction of the Harbor master, 
been placed in a private examining warehouse, 
subject to the order of the importer. 
The warehouseman refused to deliver them 
and the purchaser brought action against him 
and the collector of customs— Held, that the sale 
was null, inasmuch as the goods had not been 
in the customs warehouse for a month previous 
to the sale, and the warehouseman with whom 
they were stored had a perfect right to refuse to 
deliver them. Simpson & YuiJe, 22 L. C. J. 
229, Q. B. 1 877. 

450. But the collector of customs has a 
right, under c. 31 Vic. cap. 6, sees. 13 and 60, 
to sell goods held as security for dues, the de- 
lay for such sale having expired. 



which bound, and of the place within the port where the 
goods are to be unladen and the description of the gooda 
and the marks and numbers and contents of the pack- 
ages and the place from which the goods are imported, 
and of what country or place such goods are the growth, 
produce or manufacture; and — 

8. Unless the goods are to be warehoused in the man- 
ner by this Act provided, such persons shall, at the same 
time, pay down all duties due upon all goods entered in- 
wards, and the collector or other proper officer ?hall im- 
mediately thereupon grant big warrant for the unlading 
of such goods, and grant a permit for the conveyance of 
the same further into Canada, if so required by the im- 
porter : 

4. In default of such entry and landing or production 
of the goods or payment of duty, the officer of customs 
may convey the goods to the customs warehouse, there 
to be kept at the risk and charge of the owner, and if 
such goods be not duly entered for consumption or for 
warehousing within one month from the date of their 
being so conveyed to the customs warehouse, and 
charges of removal and warehouse rent, duly paid atthe 
time of such entry, the goods shall be sold by public 
auction 4o the highest bidder, and the proceeds thereof 
applied first to the payment of duties and charges, and 
the over plus, if any, after discharging the veneers lien, 
shall be paid to the owner of the goodB or to his lawful 
agent, provided always that in case the same cannot be 
sold for a sum sufficient to pay the duties and charges if 
offered for sale for home consumption or the oharges If 
offered for sale lor exportation, such goods thall be des- 
troyed, and any goodB unladen or landed before due 
entry thereof and warrant for landing shall be forfeited, 
and any person concerned in landing or receiving or 
concealing gooda so landed shall for each offence forfeit 
$400. 
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7'elearaph Company. 
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III. IlETAlLEU STATEMENT Of. 

IV. Fob. 
A eeidt ntt. 

Breach of Contract. 

Breach of Covenant to Sell. 

Death of Relative 

i'i J'Wi'iliifH 'it Character. 

Ihstruction of Crop by Fire. 

Distraction of Wharf on the Ground \af 

t'aUe Arrest. 

False Imprisonment. 

Ill-gal Attachment. 

lUitjtil Execution. 

llt'i/nl Seizure. 

Illegal Seizure for School Taxes. 

Injury to Horses. 

Libel in Pleadings. 

Malicious Prosecution. 

Personal Injury. 

V. May bb Laid in Actios for Deficiency 
D Qi-astitv of Lake Purchased, see AC- 
TIOS, Ql'anto Ibmus. 

VI. Measure of. 

VII. Nut Barked by Criminal Contic- 

VIII. Prescription of, see PRESCRIP- 
TION'. 

IX. Proved by Inter rod a tobies, tec EVI- 
DENCE. 

X Right of Heirs to Action icii. 

XI. Tbansfer of Claim for. 

XII. When Continuous, see PRESCRIP- 
TION". 

XIII. Where caused by Conthi 



XIV. Will not lie for Wronu Jlimjhest. 
I. Action by Insolvent for. 

1. The plaintiff, just alter hi* discharge from 
insolvency, look actum a$*uiM the assignee arid 
mpMlitlipj liis estate lor breach of contract 
lor selling the estate lo another, alter entering 
into a written contract with linn to relrniisler 

Mltim lor 40 tents on the dollar— Held, that 
it lie had nothing at the time the contract was 
enn-red into he could have suffered nothing 
lij the violation of it. Stijce v. Darling, 2 
L-N. St, &9tt. L. 557, S.C. IWJ, 

I. Clergymen. — An action of damages will 
he against a priest for defamatory words uttered 
during his sermon of a jmn iciilnr individual. 
I'igneux v. Noiseux. 21 L. C. J. «9, S. C. 1877. 

i. t!iit[ihiyer.—T*i> thousand dollars dam- 
age* wa* given to plain tilf for an accident 
iuttcrcd iu the employ of defendant while 



blasting, the accident having hern caused by the 
use ol a steel drill KtpMWn ordered by .fcfen- 
datit'n foreman. Hall it Canadian Copper & 
Sulphur Co., 2 L. N. 245, S. C. it. 1879. 

4. Lessor.— A landlord is habit for damages 
caused by the absence of grosses re]>araiions t 
though he ha° newr lieen culled iiihjii lo nuke 
them. Scanlan v. Holmes, 2 L. N. 1S5, S, C. 

187a. 

5. Municipal Corjun-atioos. — In an action of 
damages against the City of Montreal, lor 



closing one end of a mreH— Held, 
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e ruing 



' the 






that tan 
>uidg 



r did ii 



liiniiiary m<leinnuy under the special Act. 
The Mayor, ,(-c. <>f Mmdrail A Ihiimmond, 22 
L. C.J. I, P. ft &TB. 

ti. Tlie Corporation of Montreal is liable in 
damages caused by the bail slate of one of the 
public footpaths in the city, (ire-iier & The 
Mayor, Ac., of Montreal, 21 L. C. J. 29ti, Q B 
lB7b\ 



stepped 



7. The plaintiff's wife proeeedin 
market place in the Cily of Quez- 
on a [jiouk, loniiinji part of the pfuuli 
markei. "Inch broke and struck herein the 
lace, inflicting injuries lor which Ihe action 
was drought. It Appeared that the clerk in 
charge walked oi er ihe market every duv, 

uiul no apparent defect existed at the pkice in 
question, but an after-exam i nation rbowed the 
plunk lo have lieeu decayed (rum underneath — 
Held, that the doled complained of was a lut;nl 
delect, due lo the silent unubservuhle effect of 
lime, and circumstances of winch the defen- 
dants hud no notice, actual or boo* truotive, and 
that, the occurrence was plainly an accident 
lor winch the defendants were not liable, no 
negligence having been proved against them, 
an! tue action win therefore ili-iins*ed. Kelly 
v. Corporation „f Cily <>f Ou,l„c, 3 Q. L. it 
379, S. C. 1H77. 

K. Damages were claimed by the plaintiff on 
the ground that the Corporation of tbe town- 
ship hud opened a public road through iiis 
property ami had not lonccd it, thug allow. ng 
call le to stray uu tj his land. Defendants de- 
murred, on the ground that by law they were 
not bound lo lence any trout road which they 
opened, and that, con-eijueutly, there wa- no 
ground of action— Held, reversing the judg- 
ment of tbe court below, ihat the action ivmld 
not be dismissed on demurrer. Whitman & 
Corporation of T;>riisliip of' Stanbridqe, 1 
L. 8. 474, y. B. l.fTH. 

9. Action of damages against a Municipal 
Corporation for having ron a road through 
plain t ill's farm, aii-l put up no fence. Demurrer, 
on the ground that if it was a front road as 
defendant alleged, defendant would not be 
liable— Hdd, dismissing the demurrer, that 
plaintitl had alleged snllicieni lo entitle him to 
go to proof. Whitman & The Corporation of 
ihe T„ieiuihip of SlaobaJg:, 23 L. C J. 17o' 
Q. B. ltJ7d. 
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10. The appellant sued to recover damages 
cauped by the upsetting of his sleigh in the 
township of Ascot, which he alleged was due 
to the had state of the road. Defendants 
pleaded that plaintiff was intoxicated at the 
time, and contributed to the accident. There 
was evidence that the road was in a very bad 
condition, and also that the plaintiff had been 
drinking, but none that the accident was due 
in any way to the plaintiff's condition Held, — 
reversing judgment of Court of Review, and 
confirming that of Superior Court which gave 
plaintiff $200 damages. Martin v. Corporation 
of Township of Ascot, 2 L. N. 227, Q. B. 1879. 

11. Where the plaintiff's carriage, while 
driving along Craig street, in the City of Mont- 
real, suddenly sank, owing to a recent excava- 
tion tor a new tunnel having been carelessly 
Ailed, and the horse ran awav and injured itself 
k> that it had to be killed— Held, that the city 
was liable, and that without special notice of 
the state of the road. Archambault v. City of 
Montreal, 2 L. N. 141, S. C. & S. C. K. 1879. 

12. Plaintiff sued for $8,000 alleged to have 
been suffered by him, owing to his having been 
precipitated into an excavation while driving 
at night in Sherbrooke street, iu the city of 
Montreal, and having been, in consequence, 
severely injured. It was proved that the night 
was very dark and the excavation was unfenced. 
It was also proved that plaintiff was driving 
very fatt, so as to have been unable to check 
Jus* horse in time — Held, that he had contri- 
buted to the accident, and could not recover. 
Luckhurst v. City of Montreal, 2 L. N. 278, 
S. C. 1879. 

13. Respondent was the owner of a house and 
lot of land on Lejeune street, in the city of Three 
Rivers, and claimed from the corporation of 
that city $1,200 damages for the destruction of 
the level of the street opposite his property by 
the construction of the Quebec, Montreal, Ot- 
tawa & Occidental Railway. The pleas of the 
defendants, the city, included a demurrer and 
general denegations. The Superior Court held 
ihem to be liable, and dismissed their pleas ; 
but, in appeal — Held, maintaining one of the 
grounds ot demurrer, that the plaintiff had 
no recourse against the municipality for damages 
caused to his property by alterations in the 
ntreet made by a railway company authorized 
by law to construct such works; and if the 
plaintiff had suftered loss or damage by reason 
of such alterations his recourse was against the 
railway company, and not against the corpora- 
tion which had no control over the company in 
the construction if works authorized by law. 
Corporation of Three Rivers & Lambert, 10 
R. L. 359, Q. B. 1880, & Corporation of Three 
Rivers & Lessard, 10 R. L. 441, Q. B. 1880. 

14. Plaintiff brought action against the city 
of Montreal, lor damages caused by the raising 
the level ot the street in the front of his pro- 
perty in said city — Held, that notwithstanding 
the mumcipalit. was authorized by the legisla- 
ture to do such -i« ts, that it was nevertheless 
liable for damages cm used thereby. Grenier & 
City of Montreal, 3 L. N. 51, Q. B. 1880. 

15. Action of damages against a city corpor- 
tion alleged to have been occasioned by a flood 
of water lodging around appellant's house — 



Held, that the corporation was not liable for 
damages occasioned by the construction of 
necessary works, where no negligence appears, 
or resulting from the omission to make a drain 
in a street where no drain previously existed. 
Eiopel & The City of Montreal, 3 L. N. 320 t 
Q. B. 1880. 

16. Action against the City of Montreal for 
an injury received by a fall occasioned by the 
bad condition of the sidewalk opposite the 
house of one L., who, the corporation contended, 
was the party liable under the by-laws of the 
city — Held, that the corporation was primarily 
liable to plaintiff, but they had no right to call 
in L. as they had done, and judgment would go 
against him to indemnity the corporation. 
Gillaume & City of Montreal, & City of Mont- 
real & Larose, 3 L. N. 406, S. C 1880. 

17. Physician, — A physician is liable in 
damages for publishing the malady of his 
patient in an action against him for fees, and 
malice will be presumed by the publication. 
H & T.,2L. N.202,&5 Q. L.R.267,& 9R L. 
579, Q. B. 1879. 

18. Railways. — Where the plaintiff was in- 
jured by being knocked down by a locomotive 
while walking oil the railway track near a cross- 
ing, there being a footpath near by which he 
might have reached the crossing in safety — 
Held, granting a motion for a new trial, he had 
contributed by his negligence to the accident, 
and could not recover. Wilson v. Grand Irunk 
Railway Co , 2 L. N. 45, 8. C. R. 1879. 

19. The corporation of Tingwick sued the 
Grand Trunk Railway Co., by reason of 
damages caused by a bridge which they had 
built on their line over a little river called Trout 
River. The damage complained of was to a 
bridge belonging to the plain tilts, and was caused 
by the swelling of the river in consequence of 
defendants bridge — Held, that the plaiutiffs were 
entitled to damages, including the cost* oi 
rebuilding their bridge, but only including 
damage* suffered witbiu a year previous to the 
date of the action. Corporation of Tingwick & 
Grand Trunk Railway Co. of Canada, 3 Q. L. R. 
Ill, Q. B. 1877. 

20. Where the plaintiff, who was an architect, 
deriving considerable income from his business 
and practice, was very seriously injured by an 
accident which occurred while travelling on the 
defendants railway during a freshet, and which 
accident might have been avoided if the com- 
pany's servants had shown greater diligence, a 
verdict of $7,000 damages was rendered against 
the defendants, and this verdict was sustained. 
Lambkin & South Eastern Railway Co., 3 L. N. 
162, P. C. 1880. 

21. Where a railway was sued in damages for 
the value of cattle killed on the road — Held, 
that they were liable tor accidents occasioned by 
the defective state of the fences, although it was 
proved that the road belonged to another Co. 
Central Vermont R. R. Co. v. PaquetU, 2 L. N. 
390, Q. B. 1879. 

22. In an action againet the Grand Trunk 
Railway tor having been struck by a locomotive 
while crossing the track in the city of Montreal 
— Heldj that the proof of negligence on the 
part ot defendants should lie ot the most posi- 
tive kind. Lovett v. G. T.Ry. Co., 3 L. N. 98, 
S. C. 1880. 
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23. School Commissioners. — Where the school 
commissioners of Ste. Marthe dismissed one 
school teacher without cause, and appointed 
Another to whom the salary was paid — Held, on 
an action by their successors in office to recover 
the salary so paid, as plaintiffs alleged illegally, 
that the action should have been of damages, 
and it was dismissed, but without costs. School 
Commissioners of Ste. Marthe & St. Pierre, 2 
L. N. 343, S. C. 1879. 

24. Telegraph Company.— The plaintiff tele- 
graphed from Montreal to Kingston, and the 
person to whom the message was sent imme- 
diately sent back his answer, both the message 
and the answer being sent by defendants' line. 
The answer, however, was never delivered, and 
the consequence was that some expense was in- 
curred by the plaintiff in sending Home men by 
railway to work in a mine, and whom he would 
not have sent if he had got the answer— Held, 
that the company was liable, and $50 and costs 
awarded. Bell & Dominion Telegraph Co., 3 
L. N. 405, S. C. 1880. 

25. Turnpike Rood Trustees,— The plaintiff 
complained that while passing along the Lower 
Lac nine road, in October, 1876, with a vehicle 
drawn by a valuable mare, the road in one place 
was in such bad order that the -carriage sank 
on one side up to the axle tree, and the horse 
was seriously injured by falliug on a rock— 
Held, that the trustees having collected toll 
from the plaintiff were directly liable to him. 
Trustees of the Montreal Turnpike Road & 
Daousty 1 L. N. 506, Q. B. 1878. 

III. Detailed Statement of. 

26. A lessee sued for damages for deteriora- 
tion of the leased premises cannot, by motion, 
demand a detailed statement of such damages, 
but he should make such demand by exception 
to the form. Rheaume k Panneton, 9 R. L. 594, 
Q. B. 1879. 

IV. Fob. 

27. Accidents. — The trustees of the Montreal 
Tor o pike Hoads are liable for an accident caused 
by the bad state of a temporary road constructed 
by the corporation of Montreal to replace a piece 
of like turnpike road interrupted by works in 
progress. Trustees of Montreal Turnpike Roads 
& JJaousU 23 L- G. J. 175, Q. B. 1878. 

28. Action for $10,000 damages against three 
defendants by the tutor ad hoc of a minor, who 
had received injury by the falling of a piece of 
ice on his head trum the roof of a building, of 
which J. was proprietor, 0. tenant , and G. the 
under-tenant. They pleaded separately. J.'s 
pretension was that there was no liability on 
his part, and indeed no participation, he Geing 
merely the landlord, and the tenants having 
the sole control and responsibility. G. pleaded 
that he only subleased the lower storey, and 
had no access to the roof, and no control or 
liability ; and C. denied everything. The jury 
found— 1st. That J. was proprietor of the house. 
2nd. That G. and C were in possession as ten- 
ants. 3rd. That the person injured, was struck 
on the head by ice which fell from the roof, and 
paralyzed him and injured him for lite, without 
fault or negligence ou his part, and gave him 



$5,000 damages. 4th. They found that there 
was negligence on J.'s part " by a defective 
building." 5th. That the accident was caused 
by the negligence ofC. in not removing the 
ice; and6tn, they absolved G. from all negli- 
gence whatever. Motion on the part of defend- 
ants for judgment non obstante, or for a new trial 
— Held, on the evidence : 1st, to grant the 
plaintiff's motion for judgment against C. ; 
2ndly, to grant G.'s motion for judgment as re- 
gards him, dismissing the plaintiff's action, but 
without costs — the plaintiff, however, paying 
the costs of G.'s motion; 3rdly, to refune J.'s 
motions for judgment non obstante, and also for 
arrest of judgment, and lastly, to grant his 
motion for a new trial — the costs to await the 
event. Mason v. Judah, S. G. K. 1876. 

29. Where the plaintiff fell into a slip in 
the wharf while landing from the defendants' 
steamboat at Murray Bay, and received 
injuries which, in the opinion of the medical 
men, might cause lameness, and in any case his 
recovery would be very slow, a thousand dollars 
damages and costs were awarded. Borlase v. 
St. Lawrence Steam Navigation Co., 3 Q. L. ft. 
329, Q. B. 1877. 

30. The action was brought against a master 
roofer. It appeared that in October, 1874, the 
plaintiff, who was then a law-student, was go- 
ing home, and when near the corner of St. 
Lawrence Main and Craig streets, a soldering 
iron fell on his head from a roof which the de- 
fendant was repairing. The young man was 
knocked down bv the blow, and sustained 
severe injuries, winch occasioned him a great 
deal of suffering, just at the time when he was 
going through his course of studies and re- 
quired all his faculties. Under these circum- 
stances he brought an action against the roofer 
who had the work in charge. The defendant 
pleaded that there was no negligence or want of 
care, and that he was not responsible therefor. 
It appeared that the workman who let the tool 
drop did so to prevent himself from falling. 
This man was in the employ of the defendant. 
No precautions had been taken to prevent ac- 
cident, either by ropes nor in any other way, 
nor was any one stationed below to warn 
passers-by that work of this dangerous charac- 
ter was going on above— Held, that there was 
want of precaution on the part of the defendant, 
and the judgment which allowed $200 was con- 
firmed. Deblois & Glass, Q. B. 1877. 

31. The plaintiff and defendant were both of a 
number of persons returning home from a dis- 
tant part of the parish where they had been 
working together. Four of the party carried 
guns, one of the four being the defendant. 
Plaintiff had no gun. Defendant was running 
after a porcupine, which he saw at the side of 
the road, and preparing to shoot at it, when 
plaintiff, who was in front, suddenly turned 
around bringing him face to face with defend 
ant, whose gun was accidentally discharged, and 
the shot lodged in plaintiff's fee. Five of the 
shot, which were large duck shot, entered his 
left leg, and forty-five entered his right. During 
fifteen days, according to the evidence of the 
doctors, he suffered terribly, and only escaped 
losing his leg by the natural strength of his 
constitution. Proved that he would be lame 
for the rest of his life — Held, that in such case 
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53. The plaintiff had been arrested on a 
capias issued by defendants against him on a 
disputed claim concerning some partnership 
matter. The plaintiff resided in New Jersey, 
and was in Montreal attending the progress of 
the mi it which had arisen out of this disputed 
claim when arrested. The capias was quashed, 
and the plaintiff sued for damages. Jndgment 
for $500 confirmed in review. Bannatyne & 
Canada Paper Co., 3 L. N. 207, 8. C. R. 1880. 

64. Where, in an action of damages for false 
arrest, the arrest was proved to have been due 
to a mintake in the person, and not to malice, 
nominal damages onlv were awarded. Char- 
trand v. Pudney, 3 L. N. 237, 8. G. R. 1880. 

55. False Imprisonment. — An action of dam- 
ages will not lie against a justice of the 
peace by an individual who has been illegally 
condemned to fine and im prison men t, if the 
justice of the peace does not appear under the 
circumstances to have acted with malice, and 
without sufficient and probable cause. MaroU 
v. Bolduc, 7R. L. 148, Q. B. 1875. 

66. And the judgment or conviction rendered 
by the justice of the peace protects its author 
from all liability in damages as long as it re- 
mains in force, lb. 

57. There is no action of damages for false 
imprisonment simply because the person 
arrested is innocent; it is also necessary to 
establish that the person who caused the arrest 
was without reasonable ground for doing so. 
Lefebvre v . La Cie, de Navigation a Vapeur de 
Beauharnois, 9 R. L. 547, & 2 L. N. 269, 8. G. 
1879. 

68. Respondent obtained judgment in dam- 
ages for slander again nt the wife of appellant, 
and on such judgment sued out a contratnte par 
corps. The contratnte par corps was set aside 
on the tierce opposition of appellant, who then 
took action of damages tor false imprisonment 
— Held, thai defendant having acted in good faith 
no such action would lie. Langlois & Normand, 
6Q. L. R. 162, Q. B. 1880. 

59. Illegal Attachment. — The prothonotary is 
not liable for the damages caused by the illegal 
issue of a writ of attachment before judgment, 
unless it be proved that he acted in bad faith 
or without reasonable and probable cause. 
McLennan v. Hubert, 22 L. C. J . 294, & 23 
L. C. J. 273, Q. B. 1874. 

60. Damages to the extent of $20 and costs 
allowed for an attachment before judgment, 
issued on the ground that plaintiff was adver- 
tising his furniture for sale preparatory to 
removing to the country. Perry v. Pell, 2 L. N. 
405, 8. G. 1879. 

61. Plaintiff, being about to give up bar- 
keeping, and remove to another house,ad vertised 
his goods for sale by public auction, being at 
the time indebted in $104 to defendant, as 
assiguee of an insolvent estate. Defendant had 
made frequent applications for payment, and 
plaintiff had constantly promised to pay but 
had failed to do so. Defendant, seeing the plain- 
tiff's advertisement, caused an attachment to 
issue, which was contested by plaintiff, and it 
being shown that there was no intention to 
secrete on hie part— Held, that the process of 
saisie-arrU could not be made use of as a means 
of compelling dilatory debtors to pay doubtful 



debts, but was allowed by law only against 
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debtors guilty of fraud ; that the plaintiff had 
disproved the charge of fraudulent secreting, 
ana had a right of action, bat, as the defendant 
had acted as a public officer, and without any 
feeling of malice towards the plaintiff, and as 
the latter had not suffered any real damage, and 
moreover had not acted as he ought to have 
done towards his creditors, damages assessed a 
$20 with costs as in an action of $60. Powell 
v. Paierson, 4 Q. L. R. 192, 8. C. 1878. 

62. The plaintiff was a cabinetmaker and 
dealer in household furniture, and the defendant 
had been in his employ, but was discharged. 
The defendant sued for wages, which was con- 
tested on the ground that money had been 
stolen through defendant's negligence. While 
the action was pending plaintiff advertised an 
extensive sale of furniture, and on this ground 
defendant took out an attachment before judg- 
ment, which was dismissed as groundless. On 
action of damages $250 and costs awarded. 
Thompson & Watson, 24 L. C. J. 131, S. C. 
1879. 

63. The plaintiff sued for damages for illegal 
proceedings on an execution. The plaintiff 
alleged that one of the defendants, having a 
judgment against him, caused an execution to 
issue addressed to the other defendant, a bailiff, 
that there was an opposition, and yet the defen- 
dant went on and sold the effects seized, includ- 
ing a cow which was exempt from seizure. 
Action dismissed, on the ground that the opposi- 
tion was false and frivolous, and plaintiff had 
consented to the sale of the cow and had re- 
ceived the money. Queriin v. Nolan, 3 L. N. 
182,8. C. 1880. 

64. Illegal Seizure. — Defendant was con- 
demned to pay $100 damages for ini providently 
issuing a writ of saisie gagerie against a tenant 
who aid not owe him any money. The com- 
plaint was that on the 10th June, 1877, the 
defendant es qualiie as assignee to the estate of 
one Phelan caused a saisie gagerie to issue un- 
lawfully and with malice, causing the plaintiff 
damages to the amount of $2,000. The defen- 
dant pleaded : 1st. That the seizure was made 
without his knowledge or authorization, and by 
error, owing to the fault and bad faith of plain- 
tiff. 2nd. That the action should have been 
directed against the defendant personally, and 
not against him in his quality of assignee. 3rd. 
That there was no malice and therefore no 
action. 4th. That there being no malice there 
was no ground for exemplary damages. It ap- 
peared from the evidence that there was an 
unsettled account in January, 1877, between 
the insolvent and the plaintiff, who was his 
tenant and sub-tenant of L., the proprietor. The 
last was claiming payment of rent from the 
assignee, and was allowed by the latter to 
address himself to the plaintiff for payment. 
The plaintiff was unable to settle with the land- 
lord or his lawyers, and settled with the 
assignee. Meanwhile the landlord, losing 
patience, sued out a saisie-gagerie against the 
plaintiff, who then owed nothing — Held, that 
as tliere was an understanding between the 
assignee and the landlord that the latter should 
collect in the name of the assignee from the 
plaintiff, the seizure was an illegality, and 
judgment condemning to pay $100 for his error 
and the seizure made in nis name and by his 
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sufferance was confirmed, but without costs, in 
review, a* the damages were rather excessive. 
Trempe & Perkins, S. C. R. 1877. 

65. Action of damages against defendant, a 
physician, for having caused three executions 
to issue against plaintiff for a tax due defendant 
as a witness in two causes, and the tax of another. 
The evidence left no doubt that these differ- 
ent fees had been paid before execution issued, 
and that the defendant had been in error when 
he issued them. Oppositions on this ground 
had been- filed and maintained at a cost to the 
defendant of $87. The effects seized were 
valued at $25— Held, that notwithstanding 
there was no proof of malice on the part of 
defendant, yet ne had made a mistake, and 
judgment against him for $20 and costs over 
$100. BrauUk Marsolais, 10 R. L. ill, S. C. 
1879. 

66. Illegal Seizure for School Taxes.— Plain- 
tiff's property had been seized and sold for 
school taxes at the instance of the defendants, 
io virtue of a writ in which they called them- 
selves simply "The School Municipality of the 
Pariah of SL Columban." Plaintiff alleged that 
the defendants in so doing had not used the 
name which the law had given them ; that they 
had illegally seized and sold because the writ 
which issued was not stamped ; because the 
assessment roll was null, being based on one 
made by assessors not possessing the necessary 
qualifications ; because the notices had not been 
regularly given, and because the property had 
been sold & vil prix. The proof showed that 
the seizure had not been made in the proper 
name of the defendants, that the writ had not 
been stamped, and that the assessors had not 
assessed each at the amount required by law. 
On the other hand, it was proved by the defense 
that all the proceedings had been made accord- 
ing to law, that all the notices had been given, 
and that, iu fact, the plaintiff himself had given 
moat of the notices — Held, that plaintiff had 
not established the essential allegations of his 
declaration; that defendants had a right to 
seize for school taxes, but, in exercising their 
right, they had used a name which, according 
to law, they should not have used, and in con- 
sequence they would be condemned to pay one 
shilling damages and one shilling costs. Bar- 
retUv. The School Commissioners of St. Colum- 
ban, 7B.L. 185, C. C. 1875. 

67. Injury to Horses. — Plaintiff brought 
action for the value of a horse which had been 
suffering from a disease in the hind legs, and 
which defendant, pretending to be able to cure, 
had first given to plaintiff certain remedies for, 
and afterwards had taken away to his home at 
St. Robert to cure. The arrangement was that 
unless the defendant cured the horse that be 
was to charge nothing for his cervices ; but, in- 
stead of curing him, he brought him back at 
the end of several weeks much worse than he 
was oefore, so that be was almost useless. 
Plaintiff demanded $65, and tendered back the 
horse to defendant. Defendant pleaded that 
there was no guarantee of a cure, and that if 
the horse was made worse that it was the fault 
of plaintiff's servant, who, before defendant had 
taken the horse home to treat, had used the 
applications contrary to instructions — Held, 
on the evidence, that defendant was wrong in 



pretending to exercise the art of a marechal or 
veterinary surgeon without a sufficient know- 
ledge of it, and without being licensed so to do ; 
and that having done so he was responsible for 
all injury that the horse had suffered by reason 
of his negligence or want of skill, and judg- 
ment against him for the value of the horse 
and costs. Levi v. Oagnon, 10 R. L. 68, C. C. 
1879. 

68. The proprietor of a stallion is bound 
when he rents the services of the stallion to 
take all the care ordinary to prevent injury, 
and where the mare served died from rupture, 
the proprietor of the stallion was held liable 
for not having taken the usual precautions. 
Bergeron & Brossard, 10 R. L. 21, C. C. 1879. 

69. Libel in Pleadings. — Damages will not 
lie for libel contained in judicial pleadings 
where there has been wrong on both sides, and 
no express malice is proved. Barthe & Bou- 
dreaulU 8 R. L. 489, Q. B. 1878. 

70. Malicious Prosecution. — In an action of 
damages for malicious prosecution — Held, that 
malice and want of reason and probable cause 
may be inferred from the acts, conduct and 
expressions of the party prosecuting, an, for 
example, the existence of a collateral motive, 
such as a resolution on his part to stop the 

Flain tiff's mouth. Lefuntun v. Bolduc et at., 
L. N. 266, S. C 1878. 

71. But in another case — Held, that malice 
and probable cause are conclusively disproved 
by the conviction of the plaintiff. Renahan v. 
Geriken, 1 L.N. 267, S. C. 

72. It is sufficient to support an action for 
malicious prosecution if tne prosecutor while 
complaining that a sum entrusted to the accused 
a commission merchant, had not been employed 
according to instructions, and that part had 
been misappropriated, eudeavored to compound 
what he pretended was a felony by warning 
the accused to settle to save further trouble, 
and held back the warrant for nineteen months 
after laying the information, in order to coerce 
him into a settlement, though the prosecutor 
had obtained a legal opinion that it wan a case 
of felony and acted thereon.* Larocque & 
WiUetU 23 L. C. J. 184, Q. B. 1874. 

73. Where a woman, not with intention to 
steal, but apparently to annoy a neighbor, 
appropriated a quantity of ice delivered to the 
latter who prosecuted her for larceny — Held, 
that she was not entitled to damages for mali- 
cious prosecution. Ryan & Laoiolette, 1 L. N. 
289, Q. B. 1878. 

74. Action was brought by appellant, a young 
notary, for malicious prosecution. Respondent 
had caused appellant to be arrested on a charge 
of perjury, and it was alleged that this proceed- 
ing had been taken maliciously and without pro- 
bable cause. The Circuit Court for the county 
of Bedford sustained the action, and allowed 
the plaintiff, now appellant, fifty dollars dam- 
ages. The case was taken before the Court of 
Review, and that court reversed the judgment, 
and dismissed the action. It was from the 
latter judgment that the plaintiff appealed. It 
appeared that there was a suit going on between 
the trustees of the Parish of St. Jean Baptiste 
de Roxton and one McGrail, and the trustees 



Reversing 8..C. See 2 B. C. 79, & 1 Dig. 385, 110. 
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having been summoned to answer on /aits et 
articles touching the truth of certain averments 
of the plea, appellant, who waft their secretary- 
treasurer, appeared in court on their behalf, 
and made answer to the questions. It was in 
these answers that the alleged perjury was 
committed. When appellant was arrested on 
the charge of perjury, the magistrate bound him 
over for trial at the criminal term of October, 
1K68, and the grand jury returned a true bill, 
but the case was not tried, owing to some 
technical errors in the indictment — Held, that 
it had been clearly established that there was 
probable cause for bringing the accusation. 
The magistrate thought so, and the grand jury 
found a true bill, and two judges of the Super- 
ior Court, sitting in the Court of Review, endorsed 
the opinion of the grand jury and of the magis- 
trate. How, then, was it possible to say that 
the plaintiff acted without probable cause? It 
was not necessary that the accusation should 
be proved in order to hold respondent free from 
responsibility. It was sufficient to show that 
he had not acted without probable cause, and 
the evidence was ample for this purpose. Judg- 
ment of the Court of Review, dipmisning the 
action, confirmed. Beauchemin & Trudeau, 
Q. B. 1876. 

75. In an action of damages for malicious 
prosecution for bigamy — Held, that proof that 
the plaintiff had been formerly convicted of 
attempting to have carnal knowledge of a girl 
under eleven years of age will be admitted in 
mitigation of damages. Landa v. Pouleur, 1 
L. N. 614, S. C. 1878. 

76. And a judgment obtained by defendant in 
right of his wife against plaintiff may be pleaded 
in compensation of damages claimed for such 
malicious prosecution for bigamy, lb. 

77. Action by a commercial traveller against 
his emplover for having maliciously, and with- 
out probaole cause, procured his arrest and 
detention on a charge of feloniously embezzling 
$30. On a previous occasion the plaintiff had 
sold his samples, and had been debited with the 
amount by his principal, who, however, told him 
not to do so again. This time he got instruc- 
tions by telegraph to sell them for $50 or $60, 
and all over $60 was to be his own. He sold 
them for $50, and on his return led $20 in de- 
fendant's office during his absence. The 
balance he had used to pay his travelling 
expenses — Held, that the evidence did not 
juntifv a charge of embezzlement and arrest, 
and the plaintiff would have judgment for $200 
and costs. Misell v. Lesser, 2 L, N. 108, S. C. 
1879. 

78. Action of damages for having begun a 
criminal prosecution against plaintiff. Plain- 
tiff was arrested, and after examination of the 
facts by a police magistrate was discharged. 
The trouble arose out of transactions which 
the plaintiff had undertaken for the defendant 
as a broker in stock, and which had resulted in 
loss — Held, that there was want of probable 
cause, and $200 damages and costs allowed. 
Barthe & Dagg, 3 L. N. 230, S. C. 1880. 

79. Personal Injury. — Action of damages 
against the defendant for having caused to 
plaintiff the loss of a finger, and the consequent 
suffering and peril of life by trying to upset a 
load of wood on which plaintiff was seated or 



was resting. The evidence showed that the 
plaintiff had his left hand on the woo ' at the 
time, which was so lacerated and torn, in con- 
sequence of the act of defendant, that he was 
obliged to allow it to be amputated some days 
afterwards, that he suffered very^ much tor 
several months, during which time he was 
Uf able to work, and was at one time in danger 
of losing his life by tetanus. The court helow 

5ave him $3,000. but in appeal reduced to $600. 
)esilets& Gingras, 10 R. L. 275, Q. B. 1880. 

VI. Measure of. 

80. Plaintiff, in the Superior Court, instituted 
an action against the defendant for the recovery 
of one hundred thousand dollars, damages 
alleged to have been Suffered by him by reason 
of the cancellation of two fetters of credit 
obtained from the manager of the Bank of 
Toronto at Montreal on the City Bank of Lon- 
don, on the 17th January, 1875, one for £300 
stg. and the other for £3,000 stg. Plaintiff 
alleged that the said letters of credit were so 
given to the plaintiff on the eve of his depar- 
ture for England, on or about the same date 
when he was going to make his purchases for 
the next season of trade ; that he deposited the 
letters of credit with the City Bank, London, 
who received the same, and agreed to act as 
directed ; that upon the strength of this the 
plaintiff gave orders for large quantities of 
goods, intending to draw for the payment of them 
against his credit so established with the City 
Bank ; that on the 7th of February plaintiff 
drew a cheque on the City Bank for £250, which 
was not accepted, on the ground of a despatch 
received by cable from defendant cancelling the 
said letters of credit, and afterwards confirmed 
by letters ; that in said letters the defendants 
and their agents gave to the City Bank their 
reasons for so acting, which were of a very, 
damaging nature to the plaintiff, his character, 
his credit and standing as a merchant, and which 
were utterly false, untrue and unfounded. The 
plaintiff thereupon protested the City Bank, but 
without effect. Plaintiff further alleged that 
the cancellation of said letters was done mali- 
ciously, and without any reasonable grounds or 
cause," and with a view to injure and ruin the 
plaintiff, and had in fact a disastrous effect on 
the creditand business of plaintiff, and amongst 
those with whom he was doing business. Plain- 
tiff claimed $100,000 damages. Verdict for 
plaintiff for $6,500, which was confirmed by the 
court sitting in review. On appeal, verdict set 
aside on the ground of excessive damages and 
new trial ordered .* Bank of Toronto & Ansell, 
7 R. L. 262, Q. B. 1875. 

VII. Not Barred by Criminal CoNYiOTiojr. 

81. Where a person had been tried criminally 
for a libel and punished, and action for damages 
was afterwards taken — Held, that the criminal 
trial and punishment were no bar to the action 
for damages, though nominal damages only 
would be awarded. Guest v. Macpnerson, 3 
L. N. 84, S. C. 1880. 



I. Dig., p. 148, Art. 39. 
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VIII. Prescription of. 

82. An action of damages for a quasi dtlit 
is prescribed by two yearn, and the court is 
found 1 to take notice that such prescription hae 
intervened, even without plea to that effect. 
Grmier v. City of Montreal, 21 L. C.J. 215, 
8. C- 1876. 

X. Right or Heirs to Action for. 

83. In an action or damages by an ex- 
volunteer for imprisonment and hardship 
snnVred. by him at the hands of the officers of 
the regiment afier the expiration of his term of 
engagement— Held, that though the right to 
such actions was purelv personal, and could 
not be instituted by his heirs, that nevertheless 
it could be continued by them where it hail been 
instituted by the person himself previous to 
his death, and that the v could succeed to the 
claim. Thompson v. Strange, 6 Q. L. R. 205, 
S.C. 1879. 

XI. Transfer of Claim for. 

81. A transfer and assignment of teased pre- 
mises does not carry with it a transfer of a 
claim for damages arising out of the deteriora- 
tion or the premises by the lessor. Rkeaiimck 
1'anneton, 9 R. I, 691, Q. fl. 1879. 

r Contributory Nw- 



85. Where there is contributory negligence 
damages cannot be recovered. Periam k Dom- 
pient, I L. N. 5, Q. B. 1877. 

XIV. Will nor Lib fob Wrong Judgment. 

86. Daring the winter of 18T1 the appellant 
fought from and paid for to respondent 70 cords 
of hemlock bark, which afterwards discovering 
la be 15 cords short he sued the respondent to 
rrl back $22.50, the value of the 15 cords, at 
$1.50 per cord, and obtained judgment. Res- 
pondent afterwards discovered that the 16 
cords had been accidentally left in the woods, 
pnd had been subsequently found and appro- 
priated by appellant. He then sued appellant 
for damages for having taken an unfounded 
action against him, and obtained an unfounded 
judgment, and for the amount he had been 
obliged to pay on account of such judgment — 
Held, that as it was in his power to find out 
tliat the bark was still in the bush when the 
Brst action was taken, and to have delivered it 
to defendant, that he had no right of action and 
judgment granting him damages was reversed. 
Lainate v. LabonU, 8 R. L. 354, Q. B. 1876. 



III. Of Party to Appeal doer not Sus- 
pend Aitkai., s« APPEAL. 

IV. Of Party to Suit does not Suspend 

V. Ok Testator, see REGISTRATION. 

VI. Proof »r. 



IV. Of Party t 
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87. Effect of— The death or one defendant, 
among several jointly and ueverally sued, doe* 
not suspend the ^rui'ci-ilinp quoad the sur. 
vivors. Allan et at. v. JVc Lagan, 1 L. N. 4, 
(J. B. 1877. 

VI. Proof of. 

88. An affidavit of the death of a per*nn out 
Of Lower Ciiiia'U. purporting to be h worn tielore 
a foreign nutarv, doen not make proof of iw con- 
tents. Quinn & Duma), 23 L. C. J . 182, Q. B. 
1879. 



DEBATS T)E COMPTE— See AC- 
COUNTS, ACTION en Reddition. 



DEBENTURES. 



* EVIDENCE. 



DECISORY OATII-See EVIDENCE. 



DECLARATION- See PROCEDURE. 



DECLARATION OF HYPOTHEC— 

See ACTION, HYPOTHEC, SALE 

Judicial. 

DEDICATION. 

e MUNICIPAL COR- 



DEEDS — See CONTRACTS. 

I. Copies of. 

II. Errors is, *m IHPKOIUTION. 

Til. How PROCEEDED AOAIN3T. 

IV. Interpretation of. 

V. Parties to, cannot Al.leoe their 
Fraud in Voidasce ok, sm FKAUD. 

VI. SoubSeinoPhive. 
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DEFAUT CACHES 



DELIVERY. 



I. Copies op. 

89. A copy of a notarial deed not certified by 
the notary is a nullity, and an action bawd on 
Hiich a copv will be dismissed. Bicker & Simon, 
22 L. C. J.270, Q. B. 1877. 

II. Errors in. 

90. Though the consideration be incorrectly 
expressed in the deed the contract is not the 
less valid. O'Brien v. Thomas, 21 L. C. J. 
287, 8. C. 1877; 989 C. C. 

III. How Proceeded Against. 

91. The correctness of a duly certified copy 
of a notarial arte may be attacked otherwise 
than by an inscription en faux, and when the 
procedure by way of such inscription is unneces- 
sary ought to be rejected. Dufre*ne et al. & 
Lalonde et al., 21 L. G. J. 105, S. G. 1876. 

IV. Interpretation of. 

92. Where the faculty is accorded to the pur- 
chaser in a deed of sale of immoveables to 
relieve any of the lots described in the deed of 
the whole balance of the purchase money, 
which by the deed carries interest at the rate 
of seven per cent., by paying to the vendor at 
the rate of sixteen cents per foot of the lot to be 
discharged, the interest at the rate aforesaid 
must also be paid in addition to the capital at 
said rate of sixteen cents a foot. Chaussi & 
Jsorose & Symes & Dupres, 24 L. C. J. 127, 
S. C. R. 1879. 

VI. Sous Seing Prive. 

93. An instrument under private seal need 
not be executed in duplicate. Morin v. Morin, 
4 Q. L. R. 228, S. G. 1878. 

94. A deed of discharge sous seing print may 
be set up against a notarial deed of obligation in 
the hands of a transferee of the creditor, and 
that without special proof of the execution of 
the discharge or that it was signed at the time 
it purports to have been signed. Prevost & 
Melanin, 23 L. G. J. 167, Q. B. 1878. 



DEFAMATION OF CHARACTER. 
See LIBEL AND SLANDER. 

I. Aggravation or, in Plea, see LIBEL. 



DEFAULT— &« PAYMENT. 

I. Judgments by, see JUDGMENTS. 

II. When Necessary, we OBLIGATIONS. 



DEFAUT CACHfi— See SALE, wak- 

BANTY. 



DEFENSE EN FAIT— See PLEAD- 

ING. 



DEFENSE EN DROIT— See PLEAD- 
ING. 



DEFICIENCY. 

I. Of Contents in Immoveables Sold by the 
Sheriff, see SALE Judicial. 

II. In Quantity of Land sold may be Re- 
covered as Damages, see ACTION Qcanto 
Minoris. 



DEFRICHEURS. 

PRIVILEGES OF — See EXECDTIONS EXEMP- 



Ml 



TION. 



DEGUERPISSEMENT— See ABAN- 
DONMENT, HYPOTHEC. 



DELAISSEMENT— See HYPOTHEC. 



DELAY— See PROCEDURE. 

I. To Appeal in Insolvency, see APPEAL. 

II. To bring Redhibitory Action, see 
ACTION. 

m. To File Opposition fob Payment, 
see OPPOSITION. 



DELEGATION. 

I. Acceptance of, see VENDORS AND 
PURCHASERS. 

Of Hypothec, see HYPOTHEC. 



DELIRIUM TREMENS, 
Wills null in Consequence of, see WILLS. 



DELIVERY. 

I. Of Moveables Sufficient to Constitute 
Donation. 

II. What is. 

I. Of Moveables Sufficient to Constitute 
Donation. 

95. Where a son of the defendant filed an op- 
position by which he claimed a piano seized in 
his father's house, the evidence was that the son, 
the opposant, had commenced to teach the piano 



253 



DEMURRAGE. 



DEPOSIT. 



254 



for a living some five years previously, and his 
father had given him the piano for that purpose ; 
that thereupon it had been removed somewhere 
else and remained away for several days ; that 
the defendant and the rest of his family did not 
play, and did not use the piano at all ; that, in 
short, it was exclusively used by the opposant 
and his pupils— 27e&2, that the proof of ae livery 
was sufficient, and the opposition was main- 
tained.* McMasterb Moreau,3L. N. 91,8. C. 
1880. 

96. But where an opposant claimed under a 
donation which had never been registered nor 
had any delivery been made of the effects the 
opposition was dismissed- Grosser* & O'Hara, 
21 L. C. J. 103,8. C. 1877. 

II. What is. 

97. The petitioner, a merchant of Leeds, 
England, sought by revendication to recover 
possession of goods sold and sent to Montreal, 
where they had been deposited and were still 
lying in the Custom House. The revendication 
was sought for on the ground that the buyer 
had since purchasing become insolvent. The 
assignee to his estate opposed the revendication 
under 6ec. 82 of the insolvent Act of 1875— 
Held, maintaining the petition, that no de- 
livery had taken place in terms of Art. 1893 of 
the Civil Code.* Thompson v. Greenwood, 9 
R. L 379, S. C. 1877. 



DELIVERY ORDER— See WARE- 
HOUSE RECEIPT. 



DEMAND OF PAYMENT— See 
PAYMENT. 



DEMEURE— See PAYMENT. 



DEMURRAGE. 

I. Computation or. 
U. Liability fob. 

I. Computation of. 

98. Where a rate for demurrage was stipu- 
lated in the charter party Held, that only 

working days should oe counted in estimating 
the damages. Hart v. Beard, 1 L. N. 260, 
S. C. 1878. 



* GilU of moveable effects, whether noiveraal or parti- 
cular, are exempt from registration, when they ere 
followed by actual delivery and public possession by 
tbedonee. 8U6C.C. 

* The obligation of the seller to deliver is satisfied, 
when he pots the buyer in actual possession of the thins 
or consents to such possession being taken by him ana 
all hindrances thereto are removed. 



II. Liability for. 

99. Action for fifteen days demurrage at 
£15 per day. The defendants chartered the 
steamer Tagus to take a cargo of coal from 
Sydney, Cape Breton, to Montreal, and the char- 
terers undertook that the vessel was to be 
loaded with all despatch at Sydney. Plea that 
the vessel was to be loaded according to the 
custom of the port, and of the mines of Sydney, 
namely, in her due turn with other vessels there 
loading coal. That on the arrival of said 
vessel at Sydney the master was informed that 
three weeks would elapse before the Tagus 
would be entitled to her turn, which was on 
the 4th July, and she was then loaded with all 
despatch — Held, that the undertaking of the 
charterers was de rigueur and was not qualified 
by the custom of the port. Dunkerly v. Lord, 
3 L. N. 170, S. C. 1880. 



DEMURRER-&6 PLEADINGS. 

I. Appeal from Judgment on, see AP- 
PEAL. 



DENTISTRY. 

I. License to Practice. 

100. Mandamus to compel defendants, the 
Dental Association of the Province of Quebec, to 
grant plaintiff a license to practice as a dentist. 
Petitioner alleged that during three years and 
upwards, previous to the 28th January, 1874, 
he had been constantly engaged in the practice 
of dentistry in the Province of Quebec, having 
an office, and that on the 10th July, 1877, he 
applied to defendants for a license as dentist, 
and was refused— Held, that as he had at vari- 
ous times admitted that he was not a practising 
dentist during the years mentioned, and as, 
moreover, he had been absent from the city 
from two to six months during that time, and 
therefore, could not be said to have been " con- 
stantly " in practice as a dentist during said 
three years, tnat he had not complied with the 
requirements of the statute, and the mandamus 
was discharged. Young v. Dental Association 
of Province of Quebec, 2 L. N. 292, S. C. 1879. 



DEPOSIT— See BAILMENTS. 

I. For Certiorari, see CERTIORARI. 

II. Ik Court. 

III. In Review, see REVIEW. 

IV. Liability of Banks for Interest on, 
see BANKS. 

V. Of Official Plans and Books of Re- 
ference, see REGISTRAR. 

VI. Withdrawal of, see PROCEDURE. 

II. In Court. 

101. Where a party to a suit deposits money 
in the hands of theprothonotary„to abide the 
order of the court, the other side cannot with- 
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draw the money on simple motion or petition, 
especially if hi* petition raises questions of fact 
which should be regularly tried on an inciden- 
tal demand." Middlemiss & Attorney General, 
7 R. L. 255, Q. B. 1875. 



*AB ACT TO FURTHUt AMBHD TH« ACT RESPECTING 
JUDICIAL AMD UTBXR DEPOSITS. 

A$$ented to 24M July, 1880. 

1. Pactions 4 and 6 of the Act 85 Vie. eap. 6, and sec- 
tion 1 of the Act 8* Vic. cap. 14, are repealed and re- 
placed by the following proTiKlonn : 

" Every clerk of appeal*, prothonotary of the Superior 
Court, el rk of the Circuit Court or of a District Magi<*- 
trate'n Court, who, in hit official oapacitv, shall h*ve 
received himself, or by his deputy, as a Judicial or other 
deposit, any sum of one hundred dollars or over, rtiall 
Immediately deposit such sum to the credit of the trea- 
surer of the Province In *uch bunk or other monetary 
Institution as «hall be indicated by the said treasurer, 
and shall file in the record ot the case or of the proceed- 
ings in which he has received the said sum the deposit 
receipt of suoh bank or other monetary institution. 

Every sheriff who, iu his official capacity .shall have 
himself or by his deputy received, either as the pr ce of a 
Judicial sale or otherwise, a sum of one hundred dollars 
or over, shall immediately deposit such sum to the credit 
of the tre* surer of the Province in such bank or other 
monetary institution which shall be indicated by the 
said treasurer, and shall without delay file in the office 
of the prothonotary or clerk the deposit receipt of the 
said bank or other monetary institution. 

As to sums le«s than one hundred dollars which shall 
be received as aforesaid by the said officers, they shall 
be deposited in the manner aforesaid, so soon as they 
shall amount to an aggregate sum of one hundred 
dollar* and over. 

Such officers shall, from the mere met ot holding: such 
offices, be agents of the treasurer of the Province for the 
purposes of the said Aot. 86 Vic. cap. 6, and its amend- 
ments. Any payment made to them under the said Act 
and its amendments shall be deemed to be made to the 
treasurer of the Provinoe ; and all person- who are 
entitled to draw such sums or securities deposited under 
said Act shall have the warranty of the Government of 
the Province for the payment to them of suoh sums or 
securities. 

2. It shall be the duty of the said clerks of appeals, 
proth onotar iet of the Superior Court, clerks of the 
Circuit Court, or of the Magistrate's Court, and sheriffs. 
who now hold in their hands moneys which they would 
be obliged to deposit if they had received them after the 
coming into foroe of the present Act to deposit the same 
in the manner aforesaid one month after the coming 
into force of the present Act, subject to the consequences 
and under t e penalties hereiu after enacted. 

8. Sections 19, 30 and 21 of the said Aot, 86 Vic. cap. 6 
are repealed. 

4. Section 26 of the said Act 85 Vic. cap. 6 is re- 
pealed aud replaced by the. following : 

26. Every public officer who shall fall to oomply with 
the provisions of this Aot or of the Acts amending the 
same, may be deprived of his offioe, and shall, moreover, 
incur a penalty not exceeding two hundred dollars, 
which shall belong to the Provinoe and shall be re- 
covered in the name of the Crown by an action for debt 
before a court whioh is oompetent to take cognizance of 
an action for debt tor such amount, and in default of 
payment of the fine the offloer who shall be condemned 
to pay the same shall be imprisoned in the common 
gaol for a period not exoeedlng three months." 

6. It shall be the duty of the treasurer to see that the 
expenses connected with the carrying into effect of the 
Judicial and other deposits, acts and amendments, shall 
not exceed the interest or .profit accruing to the treasury 
from the moneys deposited in virtue or the said Acts ; and 
all the said expenses shall be deducted from such inter- 
est or profit by the treasurer, and the balance, if any 
balance, of Interest now in the treasury shall be trans- 
ferred to the Consolidated Revenue Fund of the Pro- 
vince and form part thereof. 

6. It shall be lawful for the treasurer of the Provinoe 
upon deposits made in the treasury department in sums 
under one hundred do. lars. upon a oeitlflcate from the 
prothonotary or clerks of 'he court, stating that the 
treasurer pay such deposits in whole or in part for him 
to do so, except in cases wherein judgment of distribu- 
tion is rendered. 

7. This Act shall come Into force on the day of the 
sanotion thereof. 



DEPOSITIONS. 

I. Irregular. 

102. A deposition commenced before a judge, 
and afterwards continued before the prothono- 
tary, ie illegal, and cannot found an accusation 
for" perjury. Regina v. Gibson, 7 R. L. 573, 
Q. B. 1876. 



DEPUTY PROTHONOTARY. 

I. Age of, cannot be Called in Question 
so as to Invalidate a Writ Signed by Him, 
see WRITS. 



DERNIER EQUIPEUR. 

Privilege op, see PRIVILEGE. 



DESAVEU— See DISAVOWAL. 



DESCRIPTION. 

I. Of Parties, see PROCEDURE. 

II. Of Land sold at Judicial Sale, see 
SALE. 



DESERTION. 

I. Of Service, see MASTER AND SER- 
VANT. 



DESISTEMENT— See PROCE- 
DURE. 

I. Costs in Cases of, see COSTS. 



DESTITUTION. 

I. Of Testamentary Executors, see EX- 
ECDTORS. 



DETERIORATION. 

I. Of Leased Premises, see LESSOR AND 
LESSEE. 



DIFFERENCE IN VALUE. 

I. Ri«ht to, see SUBSTITUTION Rights 
of Parties. 
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DILATORY EXCEPTION - See 
PROCEDURE. 



DIMINUTION. 

I. Of Price of Land for Deficiency in 
Quantity may be Claimed as Damages, see 
ACTION Qcakto Minoris. 



DIRECTORS. 

I. Contracts Created by Resolution of, 
see CONTRACTS, BANKS, Ac. 

II. Liability of, see COMPANIES, COR- 
PORATIONS. 

III. Of Companies, &o., see COMPANIES, 
CORPORATIONS. 



DISAVOWAL. 

I. Notice of. 

II. Right of. 

I. Notice of. 

103. To a petition en desaveu filed subse- 
quently to judgment in the suit, the defendant en 
desaveu filed an exception to the form on the 
ground that ten days notice was not given to 
them before presentation of the petition — Held, 
that no notice was necessary. McClanaghan 
and Harbor Commissioners of Montreal & 
Duhamel, 2L.N. 300, S. C. 1879. 

II. Right of. 

104. Where the plaintiff had taken an action 
in separation de btens et de corps against ber 
husband, aud after inscription for proof the 
parties were reconciled, and plaintiff's attorneys 
continued the action for their costs in opposi- 
tion to the plaintiffs wishes—tfe/d, that the 
plaintiff had a right to disavow them, as the 
action was extinguished by the reconciliation. 
Gerard v. Lemire & St Pierre, 2 L. N. 255, 
S. C. R. 1879. 



DISCHARGE— See PAYMENT. 

I. Ix Insolvency, see INSOLVENCY. 



DISCIPLINE. 
I. Of the Bar, see BAR. 



DISCONTINUANCE— &» PROCE- 
DURE. 

soi v F Procebdxhos ih Insolvency, see IN- 



DISCUSSION. 

I. Of Principal Debtor, see SALE, War. 
ranty, SURETYSHIP. 



DISHONESTY. 

I. Insurance aoainst, see INSURANCE. 



DISSENTIENTS. 

1. Rights of. 

105. Action to set a^ide a sale of certain lots 
of land which had been sold by the school com- 
missioners for school taxes and for damages— 
Held, setting aside the sale, but refusing dam- 
ages, that the fact that rate payers are dissen- 
tients, and the organization of a corporation of 
dissentient school trustees may be proved by 
verbal testimony, especially where it is evident 
by receipts for school taxes, granted by such 
dissentient corporation in favor of dissentien 
rate payers during a series of years, and by othet 
circumstances, that such a corporation has dr 
facto existed, and claimed payment of school* 
taxes in that capacity during many years. 
School Commissioners of the Township of Box- 
ton & Boston, 3 L. N. 20, & 24 L. C. J. 122, 
Q. B. 1879. 

'06. And held, also, that in such action it 
was not necessary to allege that the land in 
question was sold at the demand of the defend 
ants, the school commissioners, where it was 
shown that they had received the proceeds and 
knew from what they were derived, lb. 



DISTINCTION OF THINGS— See 
PROPERTY, Description of. 



DISTRIBUTION. 

I. Collocation of. 

II. Contestation of Report of. 

III. Homologation of Report. 

IV. Payment of M-jneys. 

V. Rights of Creditors. 

I. Collocation of. 

107. Where, in a report of distribution of the 
proceeds of the sale of the real estate of an in- 
solvent sold by the sheriff and returned by him, 
on the 28th August, 1875, the assignee of the 
estate of the insolvent was collocated in the 
amount of his claim for fees and disbursements, 
filed on the 20th January, 1876— 2/eW, that 
having been filed after the delay had expired, 
and without leave of the court, that it was im- 
properly filed, and the appellants, who were 
hypothecary creditors, could appeal from the 
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judgment homologating the report of distribu- 
tion, although they had not contested in the 
court below. Shortis & Normand, 1 L. N. 86, 
Q. B. 1877. 

108. And, held, also, that as no vouchers had 
been produced by the respondent to show that 
he was the assignee to the estate of the insolv- 
ent, or that the interim assignee, whose costs 
were included in the claim, had ever acted as 
such, or ever transferred his claim to respond- 
ent or been paid by him, there was no prima 
facie claim made out to entitle the respondent to 

be collocated. 26. 

II. Contestation of Report or. 

109. A person interested may be allowed, on 
showing cause, to content a report of distribu- 
tion alter the delay of six days, provided that no 
proceedings have been had for the homologa- 
tion of the report. Deladurantaye v. Posi & 
La Soc. Per. at Construction Jacques Cartier, & 
Laeroix, 21 L. C. J. 100, 8. C. 1877. 

110. Where a vendor of a property already 
mortgaged to a third party is collocated for the 
balance of his prixae vente next after such 
third person on the proceeds of the property, 
sold at judicial sale, a subsequent creditor has 
a right to contest the collocation of the vendor 
and the first mortgagee, as the claim of the lat- 
ter is a personal debt of the vendor. Arpin v. 
Lamoureux & Boivin, 7 R. L. 196, 8. G. 1875. 

111. And where the contestation does not 
allege certain payments, afterwards admitted 
by the person collocated and not credited, the 
contestant will nevertheless have the benefi- 
ofthem, and the report will be reformed act 
cordingly. lb, 

112. And where a donor was collocated for 
the capital of a life rent stipulated in a deed of 
donation not registered, and the subject of which 
had been transferred to another, subject to the 
charges in the first — Held, that even a second 
transferee had a right to oppose the collocation, 
on the ground that the original donor had lost 
his hypothec for the life rent stipulated in the 
first deed. Arpin v. Lamoureux & Bedard, 7 
E. L. 203, S. C. 1875. 

113. The plaintiffs contested the hypothecary 
claim mentioned in item 10 of the report of 
distribution as having been paid, and asked that 
the item be struck out and the amount dis- 
tributed among the remaining creditors. The 
creditors collocated by said item had renounced 
their claim, but answered that the plaintiffs 
contesting should have attacked the registrar's 
certificate, as the report was right on its face — 
Held, that under the new law which did not re- 
quire opposition afin de conserver a creditor was 
not bound to contest the registrar's certificate in 
such cases. Carrier & Boucher, 6 Q. L. R. 282, 
8. C. R. 1880. 

114. The appellant was collocated on a 
mortgage. The respondents contested on the 
ground that the mortgage was null, as given in 
fraud of the creditors of the mortgagor— Held, 
that as the contestants were not shown to have 
been creditors of the mortgagor at the time mort- 
gage was given, that they were without interest to 
contest. Dufresne & Mechanics Bank, 3 L. N. 
26, Q. B. 1879. 



115. Where a widow contested a report of 
distribution in her quality of universal legatee 
and testamentary executrix of her late husband, 
claiming a balance of a baiUeur de fonds of a 
property sold by him some years previous to 
nis decease, and it was shown that *he was in 
community with her husband, and would have 
been entitled to one-half of the amount due in 
that capacity, if she had so pleaded — Held, that 
her claim could only be maintained to the extent 
of one-half. Amiotv. TremblayA It rid , 2 L. N. 
196, 8. C. 1879. 

III. Homologation of Report. 

116. A report of judgment of distribution, 
which has been homologated without contes- 
tation on motion made on the seventh day after 
its deposit and posting nisi causa five days after, 
will be set aside and annulled as having been 
irregularly and illegally homologated. Yille- 
neuve & Holland, 23 L. C. J. 220, Q. B. 1878. 

IV. Payment of Moneys. 

117. A report of distribution was contested 
by certain heirs, and the contestation was 
dismissed. Four of the heirs appealed, but three 
of them subsequently desisted from .the appeal. 
The respondent moved that as there were seven 
heirs and only one was persisting in the appeal 
that the other six be paid their share — Held, 
that as the report had not been homologated, 
and as the part of the record belonging to the 
contestation was missing, that the court could 
not give an order to tbe sheriff to pay the 
money. Anger & CMeara, 2LN. 104, Q. B. 
1879. 

V. Rights of Creditors. 

118. A claim of the contestants having been 
omitted from the registrar's certificate, in con- 
sequence of the registration division having 
been divided — Held, that they were not bound 
to come in by opposition afin de conserver, and 
were perfectly justified in contesting the report 
of distribution as they had done. La Banque 
Nationale & La SocUU de Construction du 
Canada et La Banque Ville Marie, 2 L. N. 59, 
8. C. R. 1879. 



DISTRICT MAGISTRATES. 

I. Judgments of. 

119. The Circuit Court has no jurisdiction 
on certiorari from judgments of the District 
Magistrates.* Long & Blanchard, 21 L. C.J. 
331, C. C. 1877. 

• Ah Act to Provide for thk Abolitxoh of District 

Magistrate's Courts. 

Assented to 20th July, 1878. 

1. It shall be lawful for the Ueut.-Governor in Council 
by proclamation to abolish the Magistrate's Court for 
any county, or any Magistrate's Court he may deem 
proper; and from and after the day fixed by the procla- 
mation for suoh purpose the Magistrate's Court shall uo 
longer be held in suoh locality. 

2. The records, registers, documents, and archives of 
every Magistrate's Court, abolished under the authority of 
tbe present Aot, whether they be in the possession or the 
clerk of such court or of any other person, shall be 
transmitted without delay to the office of the clerk of 
the Circuit Court, specified in the proclamation, and 
shall form part of the archives of the latter court. 
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DIVIDENDS. 
I. In Insolvency, see INSOLVENCY. 



DIVINE WOESHIP. 

I. Disturbance op, see RELTGIOUS SER- 
VICES. 



DOCUMENTS. 

I. Of Corporations as Evidence, see COR- 
PORATIONS. 



DOL— See FRAUD. 



DOMAINE PUBLIQUE. 
I. In Railways, see RAILWAYS. 



DOMICILE— See COSTS, Security 

for. 

I. Change of. 

II. Election of, by Attorney ad litem, see 
ATTORNEY AD LITEM. 

III. Description of, in Whit, see PROCE- 
DURE, Description of Parties. 



8u Every clerk or other person having in hii possession 
records, registers, documents or archives of a Magistrate's 
Court, which snail hare been abolished, shall be bound to 
transmit the same within eight days from the date at 
which such court shall have ceased to be held, under 
penalty of a line of ten dollars or of an imprisonment of 
rwbteeo days for each aud every day that he shall 
wage or neglect so to do. 

The costs aud disbursements necessitated by such 
traosmtesion shall be at the expense of the JProviuce. 

4. On the relusal by such olerk or other person to 
transmit such documeuto or any of them within the 
preset ibed delay, the attorney general or the solicitor 
general may authorize a competent person to take posses- 
ftion thereof, and to transmit them to the locality speci- 
fied 

6. After the records, registers, documents and archives 
ol a Magistrate's Court which has been abolished shall 
bate be^n transmitted to the office of the olerk of the 
Circuit Court indicated, ail proceedings pending and all 
judgments not executed in such Magistrates Court may 
be condoned and executed before such Circuit Court, as 
if they had been commenced and obtained before, subject, 
however, to the following provisions : 

6. Prescription and all delays incidental to procedure 
in every case pending before a Magistrate's Court, which 
shall have been so abolished, shall be suspended and shall 
cease to run from the day axed for the abolition of such 
euurt until the juridical day next ensuiug after that on 
which the record of such case, registers, documents and 
archives of such Magistrates court, referring thereto, 
sball have been deposited in the office of the clerk of the 
Urcait Court indicated. 

7. The title and number of each such pending case 
shall he the title and number which shall be jriveu to it 
fry the clerk ot the Circuit Court to which it snail have 
been transmitted. 

a. For the continuance of proceedings in such pending 
caws before the Cirouit Court it shall nut be necessary to 
give any notice, except such as would have been neces- 
sary if the Magistrates Court had not been abolished. 

9. The present Act shall come into force on the day of 
its sanction. 



I. Change of. 

120. A temporary change of residence do es 
not effect a change of domicile. It mast appear 
that the person has the intention of remaining 
permanently at his new place of residence, or 
of mak ng it the seat of his principal establish- 
ment. Waldron & Br en nan, 2 L. N. 333, Sc 
23 L. C. J. 268, S. C. 1879. 



DOMINION PARLIAMENT— See 
ACTS OF PARLIAMENT, LEGIS- 
LATIVE AUTHORITY, ETC. 

I. Powers of. 

121. Where an appeal in insolvency was 
brought after the eight days allowed by the 
Insolvent Act, 1875, and the appellant contended 
that the Dominion Parliament had no power to 
shorten the delays provided by the ordinary 
procedure — Held, that the Dominion Legisla- 
ture had a right to legislate on matters of 
procedure incidental to the subjects assigned to 
it. Girouard & Germain, 3 L. N. 109, Q. B. 
1880. 



DONATION. 

I. By Marriage Contract. 

II. By Parents to Children. 

III. By Particular Title. 

IV. Delegation of Charges in. * 

V. Evidence of. 

VI. Form of. 

VII. Hypothec Created by. 

VIII. In Fraud of Creditors. 

IX. Lapse of Conditions in. 

X. Liability of transferee of donee. 

XI. Liability of Donee. 

XII. Made during Illness. 

XIII. Mortis Causa. 

XIV. Not affected by Survenance d'EN- 
fants. 

XV. Obligations of Beneficiary. 

XVI. Of Moveables. 

XVII. Of Usufruct. 

XVIII. Prohibition to Alienate. 

XIX. Resiliation of Procured by Fraud. 

XX. Revocation of. 

XXI. Bights of Donor. 

I. By Marriage Contract. 

122. Where donation was made by marriage 
contract from a husband to a wife of a sum of 
money to be applied to the purchase of house- 
hold furniture tor their joint use — Held, that 
the death of the husband before the donation 
was so applied did not exempt the husband's 
estate from liability for the amount thereof. 
Symons v. Kelly et aL, 21 L. C. J. 251, S. C. 
1»77. 

II. By Parents to Children. 

123. A wife who, being in community with her 
husband, makes with him a donation to one of 
their children, remains liable for one-half the 
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donation, although she subsequently obtain 
judicial separation of property and renounce the 
community.* Vincent v. fccnoit, 21 L. G. J. 
218, S. C. 1876. 

HI. By PABTicin-AB Title. 

124. In order that a donation be considered 
universal, the donor must give all his goods as 
a universality, and the donation ot thing* 
specially designated constitutes only a special 
donation, though in effect the donor has given 
all he possessed. Brunei v. Saumure, 2 L. N. 
189, 8. C. 1879 ; 780 C. C. 

IV. Delegation of Charges in. 

125. Where a donation of an immoveable 
was made subject to a life rent, prior to the 
coming into force of the Code, but not registered, 
and the donee subsequently transferred the 
immoveable to another, subject to a charge of 
paying the rent stipulated in the previous 
donation — Held, on contestation of a report of 
distribution, that the first donor had no hy- 
pothec for his life rent, as it was not distinctly 
specified in the second deed, and that the donor 
could not consequently rank for the amount of 
the life-rent until he had obtained a judgment 
setting aside the second donation. Arpin v. 
Lamoureux & Bedard, 7 B. L. 203, 8. C. 1875. 

V. Evidence ok. 

126. A deed is not necessary to give validity 
to a donation tor public uses. Guy & City of 
Montreal, 3 L. N. 402, Q, B. 1880. 

VI. Form of. 

127. In an action concerning the succession to 
certain property, in which a large number of 
deed* and transfers of one kind and another 
figured, and inter alia, a private writing by 
which the parties thereto declared that they 
accepted a donation which another person 
intended to make them, and another private 
writing made two days afterwards by which the 
person in question made the donation referred 
to, and which professed to be registered but 
without affidavit, the question of the effect of 
theee two papers to convey the property to which 
they referred arose. Per curiam. The ques- 
tion then will be : is this writing of the 16th of 
December, purporting to have been completed 
on the 18th by the donor, and said to have been 
made before witnesses, but not registered with 
the affidavit of any witness to it, worth any- 
thing? In the first place is a donation sous 
seing privt* valid donatiou in law? In the 
secoud place, if it is, can it have any effect 
without proper en registration ? and is the 



• If the contort* bare jointly benefited their common 
child, without mentioning the proporti m in which they 
each iuteuded to oouiribute, they are deemed to have 
intended to contribute equally, and whether each benefit 
has been turntched or promised out of the effe ts of ttie 
community, or out of the private property of one of the 
consort*; in the latter case suoh oonsort has aright to 
be indemnified out of the property of the other for one- 
half of what he has so furni tied, regard being had to 
the value whioh the object given had at the time of the 
gift. 1808 C. C. 



registration without the affidavit effective regis- 
tration ? The court is of opinion that neither 
of these three questions can be answered in the 
affirmative. This instrument is dated at St. 
Francois du Lao, in Lower Canada. The first 
part, which appears to have been made by the 
donees exclusively, is an acceptance, if it be 
anything, of a douation not appearing to have 
then been made at all, as far as any thine at 
that time done by the donor can attest. The 
second part is dated at the same place, two days 
afterwards, and purports to have been signed 
by Mrs. Woolrich, who declares it was her 
intention to have given as the first part relates. 
It was all, therefore, done in Lower Canada ; by 
law (Art. 776 C. C.) donations in Lower Canada 
must be notarises d peine de nuUitt, and the 
acceptation must be in the same form. The 
reasoning of counsel for the defendant, founded 
on modern French authority, with respect to 
actes sous seing priv4 t which, in reality, are not 
donations in their nature, but only a declaration 
of a natural obligation, in the first place has 
no application to the writing before the court, 
which is undoubtedly, in its nature, whatever 
may be its defects of form, a donation, and 
nothing else: and in the next place it is not 
matter of general reasoning, but ofpositive 
law regulated by the text of the Code. The only 
appearance of plausibility in the argument tor 
the non-necessity of the notarial form for dona- 
tions in Lower Canada was that which was 
based on the statutes respecting conveyances of 
lands held in free and common soccage — and 
the registration of them. The article of the 
Code excepts certain localities mentioned in 
Chapter 38 of the Consolidated Statutes L. C, 
and this extends only to property held in Ga*pe. 
The other statutes are the Chapters 35 and 3/, 
of the Consolidated Statutes. The first repro- 
duced two statutes, viz.: the 9th Geo. IVT, c. 
77 ; and the 20 Vic. c. 45, which were merely 
passed to render valid conveyances then already 
made ; and the latter (chap. 37) regards espe- 
cially the question of registration, and required 
registration in full and the affidavit of one of the 
witnesses, which is not here. It was contended 
that this affidavit need not be in writing, but 
from the words of pection 21 it would t«eem 
thai the affidavit required must be sworn before 
certain named officers, and be brought with 
the document to be registered, or must be made 
before the registrar himself, and whether in 
the latter case it must be in writing or not is 
immaterial, since there is no certificate or 
other evidence that it was ever made at all. 
Lqframboise & D y Amour, S. C. 1877. 

VII. Hypothec Created by. 

128. A third party, in whose favor certain 
charges were established by a deed of donation 
of real estate, brought a' hypothecary action 
against the detenteur of the reafestate, although 
there was no express clause in the deed stipula- 
ting a hypothec on the immovable alienated — 
Held, in appeal, confirming the judgment of 
the Court of He view, that the action might be 
brought by the party benefited, although the 
deed did not by an express clause hypothecate 
the real estate thus given. Ihifresnt & 
Dubord, 1 L. N. 43, Q. B. 1877. 
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131. A donor who causes his deed of dona- 
tion to be registered, preserves his right of 
hypothec and bailleur de fonds for all the 
cnarges appreciable in money which are stipu- 
lated in his favor, without the necessity of estab- 
lishing the value of such change* in the deed. 
Dufrttnc & Dubord, 4 Q. L. R. 59, Q. B. 1878. 

132. And the registration of such a dotiation 
will preserve to a third holder in whose favor 
such charges are stipulated, the same right of 
hypothec, lb, 

VIIL In Fraud of Creditors. 

133. Where the defendant, in a case of capias, 
had made a donation of all his property to his 
daughter, and did not by the deed charge her 
with the payment of the plaintiff's claim — Held, 
by the Court of Review, reversing the judg- 
ment of the court below, that there was no 
secretion. Morin & Bissonnette, S. C. 1876. 

134. But adeed of donation of the donor, made 
in fraud of the creditors, may be set aside on 
contestation of the opposition filed by the donee 
invoking such deed. Morin v. Bissonnette & 
Bissonnette, 1 L. N. 242, S. C. R. 1878. 

135. A donation made between near relations 
at a moment when the donor has just been 
served with notice of action for a debt, and in 
the absence of proof of good faith, will be pre- 
fumed fraudulent. Lorhe v. Dionne, 4 Q. L. R. 
299. S.C. 1878. 

136. In June, 1876, the plaintiff served a 
notarial demand upon the defendant to proceed 
to establish the boundaries between them, 
which the defendant had refused to do. By deed 
of donation of the 7th August, 1876, the defen- 
dant gave to his son all his moveable property, 
three lots of land in the county of Richmond, 
and the usufruct of the immoveable, concern- 
ing which he was threatened with an action en 
bornage. The donation was subject to the 
charge of maintaining the donor and his wife 
and also his sister and three brothers, until 
they were otherwise provided for, and to pay 
each of the latter $ 200 when they attained the 
Age of majority. At the time of the donation 
the parties all lived together, and the donee 
was just twenty-one years of age. The plain- 
tiff obtained judgment against the defendant 
and seized for hie costs, which amounted to 
$16)5.65, the moveable property which had 
been given to the son. The son opposed and 
Bet op the deed of donation, which had not 
been registered, but which he alleged had been 
completed as regards the moveable? by the 
delivery of the property and his public pos- 
sesion of it. The proof went to show that 
there had been no change in the situation of 
the moveables, but that the parties had con- 
tinued to live together since the donation, pre- 
cisely as before, and that his mother, the wife 
of the donor, had the management of the 
household, precisely as before. The only 
articles he had been seen in open possession of 
was a cart and a horse, with which he carried 
the mail, but which, according to the proof, had 
been purchased, at least as regards the cart and 
harness, by the donor and his wife. There was 
fcko evidence which seemed to indicate that 
the donation had been made for the purpose of 



defeating the consequences of the suit en born- 
age — Held, that notwithstanding the donation 
was made before the institution of the plaintiffs 
action, that the donation was evidently made 
in fraud of his right*, and the opposition was 
dismissed. Ivers & Lemieux, 5 Q. L. R. 128, 
S. C. R. 1878. 

IX. Lapse of Conditions in. 

137. Per Curiam. — Action to recover pos- 
session of the Jacques Cartier Square, Mont- 
real, on the ground that the conditions of the 
original donation in 1803 had not been fulfilled, 
in particular that the ground had not been used 
as a public market souare, and that the right 
had been reserved to the donors to re-enter into 
possession if the land were converted to any 
other use— Held, from the evidence that auteurs 
of the plaintiffs more than fifty years ago, had 
ceded the lots which they possessed along the 
line of the square, and that they had not been 
troubled by their ay ants cause, and therefore 
were without right to complain of the failure to 
u Me the ground as a public market. Further, 
the defendants were always in time, up to the 
judgment, to establish a public market, and it 
was proved that the square was now used as a 
market square. Action dismissed. Vhreoogny 
v. City of Montreal, 8. C. 1877. 

X. Liability of transferer of Donee. 

138. Plaintiff gave all her property to her 
son on the condition, inter alia, that he was to 
furnish a cow. He supplied his mother with 
a cow, as he had agreed to do, but some time 
afterward sold the property to the defendant, 
who assumed the same obligations to the 
plaintiff. On his failure to furnish a cow — 
Held, that defendant wa« bound by the obliga- 
tions of the donee. Lalonde & St Denis. 3 
L. N. 415, S. C. R. 1880. 

XI. Liability of Donee. 

139. In 1860, the plaintiffs gave to their son 
different properties, and especially a piece of 
land, situated on the north branch of the River 
Nicolet, d charge d'une rente, etc. In 1863 the 
son sold the land to the father of the defendant 
for $375, subject to the further charges con- 
tained in the following clause : Deplus dla 
charge par I'acquereur qui s*y oblige de cultiver 
le dit tot de terre en Son pere defamille et de 
donner, bailler et livrer d V. J3. 6. B. et uxor 
(the plaintiffs), pere et mere du vendeur, le juste 
et egal tiers des produits et recettes du dit lot 
de terre les grains nonbaltus, et deles Ixisser 
jouir du droit de prendre et couper sur le dit 
lot de terre, leur bois de chauffage leur vie 
durant. The plaintiffs were present at the 
making of this deed, and accepted the clause. 
The 12th January, 1870, the father and mother 
became parties to defendant's contract of mar- 
riage with. his intended wife, and therein made 
a donation d cause de mort to their said sou 
and his future wife en termes d'institulion 
tfheritiers. of all the property they should 
leave at their death in a general way, and with- 
out any special designation. The clause was 
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as follows : " Jnstituent Us dits futurs epoux 
leurs heritiers savoir—Le dit futur ipoux en 
propri6U,et la future epouse en jouissance sa 
vie durant en Urns les biens meubUs et im- 
meubles generalement queUonques qu*Us delais- 
seront, et qui seront trouves leur Ure et appar- 
tenir au jour et heure du dices du dernier 
mourani d'eux, U survivant d'eux devant rester 
en possession jusqu'd son dices; pour par eux 
les dits futurs epoux apres U dices des dits Sr 
et Dame Joseph Desitets jouir, user, f aire et 
disposer Us dits Mens meubUs et immeubUs, 
U futur epoux enpropriiU et to future epouse 
et jouissance en usufruit seulement sa vie 
durant After this there followed a clause 
providing that until the opening of the suc- 
cession of the father and mother, the son and 
nis future wife and children were to live with 
them and work together harmoniously. Both 
deeds were registered. The father died first, 
but the mother continue*! up to the time of the 
action, and the son, the defendant, continued 
to live with her and work the land in question. 
The plaintiff not having been paid their third 
of the produce, as provided in the above clause, 
brought action against defendant, the son, per- 
sonally and hypothecary, as holder, owner 
and possessor of the land, and asking for $ 160. 
Defendant pleaded that he was not personally 
liable to tne charges in the deed, the only 
action which the plaintiff could bring against 
him being an action pro socio to account for a 
thirh of the crops, the charge being payable in 
kind and not in money ; and that, moreover, 
he was not the owner and holder of the 
land, and would not be until after the death of 
his mother, as stipulated in the contract of 
marriage; that in cultivating the land he acted 




possession under the contract of marriage, and 
could not be sued hypothecarily. Action dis- 
missed, on the ground that as defendant could 
not abandon the property under his rights, he 
could not be sued hypothecarily, and the 
plaintiff had established no claim against him 
personally. Beauchemin & DesiUts, 10 R. L. 
323, S. C. 1880. 

XII. Made During Illness. 

140. Where a person had expressed an inten- 
tion to make a particular donation, and sub- 
sequently, while afflicted with softening of the 
brain and of feeble intelligence, he made the 
donation with the assistance of a judicial 
counsel -Held, valid. Brault & Brault, 1 
L. N. 495, Q. B. 1&78. 

XIII. Mortis Causa. 

141. Appellant claimed half of the property 
of his late grandfather, and in order to recover 
it brought action enredditiondecompte&g&mst 
his uncle. The Superior Court dismissed the 
action. The question arose out of the terms of 
au acte oi donation, of an acte in resiliation of 
part of the donation, and of a will which in turn 
followed. By the deed of donation the grand- 
father gave to his two sons, one of whom was 
the respondent, four immoveables to be equally 



divided between them, and added: a Donne de 
plus U dit donateur aux dits donaiaires tons 
ses Hens meubUs de menage et effets mobitiers, 
hordes et linge de corps qu'U possede actueUc- 
menU et qui pourront se trouver lui apparienant 
aujour de son deces, excepti que U donateur se 
reserve la maltrise et jouissance de Urns les 
Hens meubUs et immeubles susdonnis sa vie 
durant, et de jouir des animaux et effets mobi- 
liers de menage sa vie durant d son besoin et 
son lit garni avec sa garniture^ quant d Urns Us 
argents qui peuvent etre dus au dit donateur, 
soit par Huets, obligations, constitutions de 
rentes ou autrement, alors U dit donatairese 
Us reserve enpleine propriiti pour en disposer 
comme bon il avisera, mais si a son decjts il u a 
ouelques argents ou de dus comme susdits, alors 
tousles dits argents appartiendront en propri- 
iti aux deux dits donaiaires avec cetie condi- 
tion que si run d'eux decide sans lignie, alors 
sapart des dits argents retournera d ses trois 
sceurs nommies * * oud leurs en fonts en pro- 
priiti. 9 '— Held, confirming the judgment of the 
court below, that a will which ratifies a dona- 
tion can do so only as to the dispositions which 
are legal and will be good, therefore, only as 
regards gifts of present property. Morency & 
Morcncy, 8R.L 634, Q. B. 1876. 

XIV. Not affected by Survenance d'Ex- 

FANTS. 

142. By 'a notarial deed, dated the 29th May, 
1866, appellant gave an annuity to respond- 
ent in trust for her five d&ughien*, pour parliede 
leur frais de toilette et autres pehts besoins per- 
sonneU, the capital sum being thereby settled 
upon the daugnters after the mother's death. 
The gift was made soon after the appellant 
came of age, and amounted to about one-hun- 
dredth part of her whole estate, and it was to be 
{)resumed, from the circumstances, that if she 
lad contemplated having children she would 
still have made it — Held, that under the cir- 
cumstances, by the law of Canada prior to the 
Code (being that which existed in the juris- 
prudence of the Parliament of Paris before the 
Ordinance of 1731), the gift was not dependant 
on the birth of children; that the Ordinance of 
1731 was not a mere declaration of existing law, 
and although it enacted that all sifts made by 
persons who had not children at the time of the 
donation " de ouelques valeur que les diie dona- 
tions puissent etre et d quetque litre qu'ellcs 
aient iti fails demeureront revoquies de plein 
droit par la survenance d?un enfant legitime du 
donateur," yet such enactment did not take 
effect in Canada promio vigore, never having 
been registered in Canada; and consequently 
the French law introduced into Canada by 
the edict of 1663, remained unaffected by the 
Ordinance ; and it was not proved, and could 
not be presumed, that such law became altered 
or modified in consequence of the jurisprudence 
of the Province having adopted the rule con- 
tained iu the Ordinance.* Byrnes & Cuvillier, 
1 L. N. 302, Q. B 187* ; 4 L. R. 138, P. C. 
1880. 



• Hutchinson & Gillespie & Les Scran Hospitalieres 
de St. Joseph k Mlddtemiss approved. 

In gifts the subsequent birth of children to the donor 
does not constitute a resolutive condition, unless it is so 
stipulated. 812 C.C. 
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XV. Obligations or Benefioiaby. 

143. The father and mother of plaintiff made 
a donation to the sister of plaintiff, subject to the 
charge of paying to plaintiff when he should 
come of age certain land and stock, and to the 
further charge "de garder leura gorcons avec 
Mjusqu*d Page de ving et un ans. To an action 
against the transferee of the donation for his 
rights under it— Held, that the fact that the plain- 
tiff, beneficiary, had left the service and protec- 
tion of the donee before his majority could not be 
pleaded in bar of the plaintiff's rights. Doyon 
kDoyon, 8 R. L. 472, Q. B. 1876 & Art 138 
Supra. 

XVI. Of Moveables. 

144. What constitutes delivery, — To a seizure 
of a piano at the house of the defendant the son 
of the defendant opposed, alleging that the piano 
had been given to him by his father, the defend- 
ant, over five years previously, by verbal dona- 
tion. The plaintiff contested this statement, 
and the question which arose was as to the de- 
livery necessary to the validity of a verbal don- 
ation. The proof was that the son, some five 
years previously, had commenced to teach the 
piano tor a Jiving, and his father had given him 
the piano for that purpose ; that thereupon it 
had been removed somewhere else, and re- 
mained away for several davs ; that the defend- 
ant and the rest of his family did not play and 
did not use the piano at all, that in short ft was 
exclusively used by theopposantand his pupils 
—Held, that the proof of delivery was sufficient, 
and the opposition was maintained. Mc Master 
v. Moreau & Moreau, 3 L. N. 91, S. (J. 1880 & 
Art 136 Supra. 

145. To a seizure of moveables an opposant 
claimed under a donation which had never 
been registered, neither had there been any de- 
livery of the effects and the opposition accord- 
ingly— Held, bad. Orosseny. &Hara& McGee, 
21 L. C. J. 103, S. C. 1877, 808 C. C. 

XVII. Of Usufruct. 

146. A universal donation in usufruct by 
contract of marriage is a donation causa mortis. 
Hudon & Pcdnchaud & Rivard, 3 L. N. 414, & 
24 L. C. J. 268, Q. B. 1880. 

XVili. Prohibition to Alienate. 

147. A donation made before the Code, with 
prohibition to the donee and to his heirs to 
alienate during the life of the donor on pain of 
nullity, does not prevent the donee from be- 
queathing the property donated to one or more 
of his heirs, and such a bequest is not an alien- 
ation ; and that in this respect it differs from a 
legacy of property made to a stranger. Penisson 
▼. Penisson, 6 Q. L. R 239, 8. C. 1880. 

148. And even if it were the violation of the 
condition could only be invoked by the donor, 
and a co-donee would have no right to avail 
himself of it. lb. 

149. Where a contract of marriage contained 
a donation to the husband from his father and 
mother (the plaintiffs herein) of "un lot de 
" tare & la charge de ne pouvoir vendre, ceder, 



" exchanger ni aulrement aliener le dit immeuble 
" sans expres consentement el par ecrit des dits 
" dcmanaeurs." — Held, that the donee by this 
clause was deprived of the right of disposing 
of it even by will, and that Trie legatee, who 
had taken possession, was bound to restore it to 
plaintiff. Pepin & Courct^ne, 2 L. N. 397, & 
10 R. L. 77, Q. B. 1879 ; 972, 975 C. C* 

150. And held, also, that the omission to 
register such donation could not deprive the 
donor of the right of retour resulting from Art. 
630f of the Civil Code, as under Art. 2,098* the 
donee could not transfer any rights in the pro- 
perty to the prejudice of the donor without Hav- 
ing himself registered his title. 26. 



XIX. Resfliation of, Procured by Fraud, 
etc. 

151. In 1866 the respondents received by 
onerous donation a lot of land and certain move- 
ables, animals and agricultural instruments. 
After the death of the donor the appellant, who 
claimed to represent his succession, discovered 
that the donation was not countersigned, and 
notified the respondents that he would bring an 
action to recover back the subject of the dona- 
tion, unless they agreed to a reeiliation of the 
deed. Under this pressure, they, by deed of 2nd 
February, 1871, agreed to the resiliation of the 
deed of donation, and by a deed of compromise, 
of the 6th September of that year, they agreed 
to submit to arbitration the claim for enjoy- 
ment of the property from the, time of the 
donation. Action was subsequently taken by 
appellants against respondents to recover the 
value of such enjoyment. Defendants pleaded 
that the deed of donation, being by onerous 
title, was really a sale ; that appellant had de- 
ceived them into believing that they had no 
valid title, and that he represented the heirs of 
the donor, which was not true, and that it was 
by error that they had agreed to the resiliation 
— Held, that in any case the respondents could 
not be called on to account for the enjoyment 
of the property up to the time of the reeiliation 
of the deed ; that the deed of resiliation itself 
was obtained without cause and by fraud, and 
as it did not set up the legal considerations on 
which it was based that it could not be regarded 
as a transaction under 1918 C. C.,|| and was 
very properly set aside. JDoutney & Richard, 
24 L. C. J. 30, Q. B. 1879. 



• Although the motive of the prohibition to alienate 
be not expressed, and it be not declared, under pain of 
nullity or some other penalty, the intention of the party 
disponing suffices to give it effect, unless the expressions 
are evidently within the limits of mere advice. 

When the prohibition is not made for another motive, 
it is interpreted as establishing in favor of the p-irty dis- 
posing, and his heirs a right to get back the property. 

vim O. \J. 

f Ascendants inherit to the exclusion of all others 
property given by them to their children or other des- 
cendants who die without issue, where the objects given 
are still in kind, in the succession, and if they have been 
alienated the prioe.if still due, accrues to such ascendants* 

They also inherit the right which the donee may have 
had of resuming the property thus given. 630 C. C. 

t So long as the right of the {acquirer) has not been 
registered all conveyances, transfers, hy pot bees on real 
rights granted by him in respect of such immoveable are 
without effect. 2098 CC. 

((Transaction is a contract by which the parties 
terminate a law suit already begun, or prevent future 
litigation by means of concessions or reservations made 
by one or both of them. 1916 C. C. 
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XX. Revocation of. 

152. A donation of an immoveable was made 
to the brother of plaintiff by his father, on the 
condition of his paying 1,500 livres to each of 
his brothers and sisters on their coming of age. 
This was accepted by the donee, but subse- 
quently, on a seizure of the immoveable by the 
creditors, of the donor, the donation having in 
the meantime been revoked by him, an arrange- 
ment was come to between the donee and tne 
creditors by which the former in effect re- 
nounced his acceptance of the donation. The 
plaintiff claimed a hypothec for the 1,500 livres 
— Held, that the rights of the brothers and 
sisters who had never accepted the donation in 
any way were completely extinguished by the 
donee's renunciation. Grenier & Leroux, 1 
L.N. 231, S. C. R. 1878. 

XXI. Rights of Donor. 

153. On the 12th July, 1862, the respondent 
gave to hie son two lots of land, subject to a 
fife-rent which he reserved in his favor. The 
son sold the two lots of land to the appellant on 
the 10th January, 1870. By the deed of sale the 
appellant undertook to pay the interest on the 

J purchase money to respondent, in place of his 
ife-rent, to which the respondent consented by 
a separate writing. Later the apjxllant, with 
the consent of the respondent, paid $1,200 to 
the son on account of the purchase money. 
He also paid $150 to the respondent on account 
of interest owing up to the 10th January, 1875 ; 
and for the balance of the interest, amounting 
to $108, the respondent brought action against 
the appellant as holder of the land which he 
had given to his son, subject to a life-rent — 
Held, that his acceptance of the interest from 
the purchaser, instead of the life-rent, did not 
operate as a novation of his claim, and that he 
had a right consequently to bring an hypothe- 
cary action in virtue of his donation, as well as 
a personal action in virtue of the deed of sale. 
Bernier & Carrier, 4 Q. L. R. 45, Q. B. 1878. 



DOUBLE WINDOWS. 

1. Right of Lessee to Carry away at Ex- 
piration of Lease, see LESSOR AND 
LESSEE* 



DOWER. 

I. Claim of Wife for, on Insolvent Estate 
of Husband. 

II. Nature of. 

III. Renunciation of. 

I. Claim of Wife on Insolvent Estate of 
Husband. 

154. The wife of an insolvent filed a claim on 
his estate under a clause in her marriage con- 
tract which provided that on the death of her 
husband, should she survive him, she should 
teceive £250, or, at her option, the legal interest 



of one-third of the property and assets belong- 
ing to his " succession and estates — Held, that 
her right could not be exercised during the life 
of her husband. Workman & Renny, 2 L. N. 
82, & 23 L. C. J. 324, & 10 R L. 412, Q. B. 
1879. 

II. Nature of. 

155. The claim to customary dower is a 
real right, and is governed by the law of the 
place where the real property of the husband is 
situate, and not by the law of his domicile at 
the time of his marriage or of the place where 
the marriage was celebrated. Erichsen k 
Cuvillier,'* L. N. 285, & 25 L. C. J. 80, Q. B. 
1880. 

III. Renunciation of. 

156. The appellant's niece made a donation to 
appellant ana her husband, previous to the 
death of the latter, subject to the express condi- 
tion that the said donation "n'aura tfeffctqu'en 
" autant et apres que Dame Charlotte Erich- 
u sen, (appellant) * * aura renoncS tant pour 
" tile meme que pour sea enfants nes et & nattre 
u de son mariage avec le dit Austin Cumllier, 
" d tous douaires et autres avantages matrir 
" moniaux quelconques qii'elle ou qu'ils pour- 
" raunt en aucune maniere avoir, demander ou 
" pritendre en ou sur toutes et chacune les pro- 
•' prUUs immeubles ci-devant appartenant au 
" dit Austin Cuvillier en la ciU de Montreal ou 
•• ailleurs, et dont la plus grande partie attt 
" acquise chez le sherifdans VinterH de la ditt 
" Demoiselle Symes comme representant sa 
" mere d6cfd6e, etpar Dame Marie Angtlique 
u Cuvillier, 6pouse a? A lexandre Maurice Delisle, 
" e'cuier, et Demoiselle Luce Cuvillier ses (antes, 
" la dite donation n*admettant pas toutefou 
" que la dite Dame Austin Cuvillier ou ses 
" enfants ou puissent avoir aucun tel douairc 
" ou autres avantages matrimoniaux sur Us 
" ditcsproprie'tes" Appellant then authorized 
by her husband and along with her said hus- 
band made a deed under seal at London, in 
England, in and by which she formally re- 
cognized the said donation and the condition of 
renunciation therein expressed, and upon the 
fulfillment of which the said donation depended, 
and accepted the said donation subject to the 
said condition. And for the purposes of said 
deed she, with the authority of her said husband, 
named and appointed Maurice Cuvillier to be 
her attorney for her and in her name to re- 
nounce for her, as well as for her children, " to 
" all dower and right of dower, and all other 
" matrimonial advantages which she herself 
" and her said children can or could in any 
" way have in, to or upon all the real or im- 
" moveable property hereinafter described.'' 
Maurice Cuvillier, under this authority, re- 
nounced on the part of appellant to all the 
properties mentioned in the power of attorney, 
and no more. On an action for her dower on 
a lot not mentioned in the deed, though belong- 
ing to the succession of her husband's father 
— Held, that it was covered by the renuncia- 
tiou thus made. Erichsen & Cuvillier, 3 L. N. 
285, & 25 L. C. J. 80, Q. B. 1880; C. C. 1444. 
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DROIT D'ACCES— See STREETS, 
Servitudes, etc. 
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277 ELECTION LAW. 

EDUCATION—See COMMON 
SCHOOLS. 

The following are the principal Acts re- 
lating lo Public Instruction in this Province, 
and the establishment of common nctiools 
therein : Con. Stat. Low. Cho. cap. 15; Que. 
Star. 39 Vic. cap. 15 ; Que. Slnt. 41 Vic. cap. 6 i 
43 & H Vic. caps. IS 4 22' ; & 14 & 45 Vic. cap. 



EDUCATIONAL BODIES. 

I. Liability of. 

I. Educational bodiei are liable, like otln 
corporations tor the negligence or their member* 
in the performance of their trust. Labelle v. 
/,..< Ores lit St. Viateur, 1 L. N. K3, S. C 
IKiT,A 2L. N.83.Q.B. 18T9. 
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ELECTION LAW. 

I. Actios for Penalties under. 
II Agency at Elections. 

III. Amendment or Particulars. 

IV. Appeal under. 

V. Bill or Particulars. 

VI. But buy. 

VII. Corrupt Practices. 

VIII. Constitutionality of Aot. 

IX. Costs is Election Casks. 

X. Counter Petition. 

XI. CoiNTiMi of Ballots. 

XII. Delays csder. 

XIII. Deposit op Pernios and Security. 

XIV. Election Expenses. 

XV. Election Lists. 

XVI. Evidence is Cases umber. 

XVII. Evidence op Corrupt Acts. 
Will. Exhibits. 

XIX. Jurisdiction of Court. 

XX. Liability of Returning Officer, see 
BEGISTRAR. 

XXI. Motio-s to Kkopen Enquete. 

XXII. Ori'ENCKS t'SDER. 

XXIII. Official RficuiTKT. 

XXIV. Penalty unuer. 

XXV. Place of Trial of Preliminary Ob- 

XX VI* Pleading oniibu. 
XXVII. Postponement op Trial. 
XXVIU. Power of Provincial Courts 
mat the Act. 

XXIX. Preliminary Objections. 

XXX. Procedure inder. 

XXXI. Pwku is Action for Penalty. 

XXXII. Qualification of Candidates. 

XXXIII. Qi'.u.iFicATifiN of Electors. 

XXXIV. Kui.es of Practice. 

XXXV. Services under. 

XXXVI. Suspension of Proceedings dur- 

' Bj thliut ■ penrion hind It established rur teachers. 
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XXXVII. Tskatinc 

XXXVIII. Undue Infi 



I. Action f- 



i Penalty u 



2. A penal fiction kmglii. u mi it pec. 109 of 
the Dominions Elections Act, 1^74* mill Ik- dis- 
missed on motion, if the writ of summons bus 
issued without the previous Sitae of the affi- 
davit required bv sec. 1 of 27, 2H Vic. cap. 43. 
iouotev. Raehte, 5 Q. L. R. 319, S. C. 1879. 

3. Action for £lft,(il)0, pcnaltiM which it was 
alleged the defendant had incurred under the 
Dominion Elections Act, 1HT4. The plaintiff 
called the defendant rb a witness, and asked 
him: "Acezvoux doniit on promt* de ritMMcr 
mia: perntmna nnmml* til la declaration du 
demandeuT en telle cause aucune nomme d'ar- 
jimt pnur It* emjager d rolT pour mm & 
[election mmtionnic en la diie declaration." 

win 

... -fault bv any fir mon will) will 
cue Kir the name, hi anion of .l-l.i ur IiiiomiihiIhii ninny 
ofller \!«ii--tv'* Courts I" i In- I'rnriiire in which the. 

emi-eiiilH'tlinitiroii,-.. I.ui injii ipon-nl ii n"..ii-lluli;anri, 

lit dnlmilt of paynfii; .•!' tin' r ml " I'i'.-li Oil' ..tiiiiul.T 

i ii-l^ni i to|.av i-.itliin :li- ]>..|i...l lil.'.i I" tlii> 

court. Iheorfoiiihr "'Till In I ri- ■! in I hi 1 common 

(rmiliif iheiilaie roroin i - t r.i I.— ilian 1 no year*, uolrau 

'"'in. it -ilirl'i.:. -nit!, -i'.-ni'i'.r '.'],,■' ,,]„Liiiin-|Ti iitiy action 
orwijlJtivimhrtliHA- 



.|:.r,.|.,[,|I,tHil,ll,.|.t..,| O hill! 



«! 



nrlt of dec thm or the return the o-of. 

v 'iicli civil iirlli.n.slill ill proi'M-iUni:, f- Inst 

wt'vra of 'mil i-nr'i.s if-i.i'iiiv, iv. shrill h.i cnuij.eli-m 
ii ml e. iii'ihI'.iIiIi- in tin- ■■• i.l>||M'.| in ih,' »;iiiif eaten I, 
ami -nhji-rt tn t)i.. •in,.- cm-ciii !■■!■,- asl,, other civil 
luiitu In Hie am" frovineo. hut ™ h ,'.-i.|etic,i -hall not 
thereafter f u>od in any Indictment or criminal 
I riKvciliim under ilii- Avi :ijMii.-i ih.- i .iii'.> (ir ler-uii 
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Heidi that he was not obliged to answer ques- 
tions tending to criminate him." Langlois & 
Valin, 6 Q L. R. 249, 8. C. 1880. 

II. Agency at Elections. 

4. In principle there is under the election 
law two kinds of agents, as under the Civil 
law, general agents and special agents, and he 
who, authorized by the candidate or with his 
knowledge and consent, speaks, acts, and can- 
vases for him in order to gain votes, whether 
it be in ail the county or only in a certain dis- 
trict or portion of it, is a general agent, and the 
candidate is responsible for all his acts, that is 
to say, that the intention even of the agent is 
imputable to the candidate himself, if he 
has not thought proper to limit his agency. 
Cimon& Perrault, 10 R. L. 651, S. C. 1880. 

5. But it is not so in the case of a special 
agent, that is of one who has received authority 
to do a particular act and nothing else, and if 
such an anient has been authorized to do some- 
thing in itself perfectly legal and the agent 
adds to it conditions which make it illegal, or 
does it in such a manner as to make it illegal, 
the candidate will not be responsible for the 
illegality. lb. 

6. Where the cures of a county take an 
active part in an election in favor of one of the 
candidates, who, in a speech to the electors, 
declared himself the candidate of the clergy, 
that he was brought out by the clergy, and that, 
without the assurance of their support, he 
would not have accepted the candidature, the 
cures will be considered the agents of the can- 
didate, and the latter will be responsible for 
their acts. Therefore, if a curt so constituted 
agent threatens his parishioners, in the presence 
ot a candidate, with a refusal of the sacra- 
ments in case they vote for the opposite candi- 
date, the candidate present will be deemed to 
have con Ben ted to the act of undue influence 
and to have approved it, and will be disqualified 
if, in a speech pronounced some hours after- 
wards, he declares him-elf the candidate of the 
clergy, and does not disavow the threats nor 
otherwise free himself from responsibility. 
Hamilton & Beauchesne, 3 Q. L. R. 75, S. C. 
1876. 

7. On a petition to set aside an election on 
the ground of corrupt practices committed by 
agents, the question of proof of the agency was 
raised concerning a number of the alleged 



* But by section 99 of the Dominion Elections Act, 
1874, it is enacted that : 

No person shall be excused from answering any ques- 
tion put to him in any action, suit or other proceeding 
in any court or before any Judge, commissioner or other 
tribunal touching or concerning any election, or the 
conduct of any person thereat, or in relation thereto, on 
the ground of any privilege or on the ground that the 
answer to such question will tend to criminate such 
person ; but no answer given by any person claiming 
to be exou«ed on the ground of privilege, or on the 
ground that such answer will tend to criminate himself, 
>ball be need in any criminal proceeding against such 
person other than an indictment for perjury, if the 
judge, commissioner or president of the tribunal shall 
jiive to the witness a certificate that he claimed the 
right to be excused on either of the grounds aforesaid 
and made full and true answers to the satisfaction of 
the Judge, commissioner or tribunal. 



agents. With regard to one there was evidence 
that he was one of the leaders of the party, in 
one of the places in which the election meetings 
were held ; that the respondent put up at his 
place and drove with him to one of the meet- 
ings ; that he arranged for the use of the house 
in which the meeting was held ; and the evi- 
dence of the person himself that he worked 
actively for the respondent, under his instruc- 
tions, and a part of the time in his company ; 
that he received money from him for which 
he did not account, and sent for voters on 
polling day; and finally the respondent's own 
statement that he was one of his leaders, and 
that he paid him money, for which he did not 
ask him to account, and the expenditure of 
which he did not control or see to. With re- 
gard to the agency of another there was also 
evidence that he acted as a leader taking an 
active part; and the testimony of the respondent 
himself, that he gave him money with instruc- 
tions how to use it, but without asking for or 
receiving any account of it. With regard to 
another lie was proved by the respondent him- 
self to have been his poll agent. With regard 
to another his own evidence showed that he 
canvassed for the respondent, who knew he 
was working for him, and from the evidence of 
others, that he was a leader taking an active 
part in the election. With regard to another 
that he was the liberal member for the county 
in the local legislature, accompanied the re- 
spondent to one of his meetings, and in other 
respects, according to his own evidence, took 
part in the election, at least as much as an 
ordinary elector ; his being entrusted with the 
expenditure of the Government grant of $1,500 
for colonization roads in the county, the ex- 
penditure of this sum at a time when the can- 
vass and election were going on, and the manner 
in which the money was being expended, facts 
could fairly be presumed to have been within 
the knowledge of the respondent, not only by 
reason of their public nature and also because 
the money was given to and for the purpose of 
being expended by recognized active electoral 
agents, whose acts the respondent would legally 
be presumed to have been cognizant of. With 
regard to another that he toot a very active 
part, canvassed, held public meetings, spoke 
every evening, and challenged the opposite 
candidate to meet him— Held, that the agency 
of all these persons had been sufficiently made 
out. Deslauriers & Larue, 6 Q. L. R. 104, S. C. 
1880. 

111. Amendment of Particulars. 

8. A. motion at the hearing of an election 
petition to amend the particulars by substi- 
tuting one baptismal name for anothep was 
refused, as sufficient time had been allowed 
to prepare the particulars. BobUlard & Lecaval- 
ier, 7 R. L. 662, S. C. 1877. 

9. Under the Dominion Controverted Elec- 
tions Act— HM, that the petitioner may 
amend his petition by adding new particulars 
at any time during the trial on sufficient cause 
shown to the satisfaction of the presiding 
judge. Clayes v. Baker, 23 L. C. J. 194, S. C. 
1879. 
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IV. Appeal from Order Under. 

10. There is no appeal from an order given 
in chambers by a pudge of the Superior Court, 
permitting a candidate at a general election to 
examine the ballots. Mackenzie & White, 7 
R. L.218, Q. B. 1875. 

11. The Provincial Legislature, in enacting 
the Quebec Controverted Elections Act, having 
created the Superior Court a tribunal for the 
purpose of trying election petitions in a manner 
which should make its decisions final, the 
prerogative right to admit an appeal to Her 
Majesty in Her Privy Council aoes not exist. 
Landry & Theberge, 3 Q. L. R. 202, P. C. 1876. 

12. Defendant moved for leave to appeal 
from a judgment of the Superior Court on an 
election petition under the Dominion Contra ver- 
ted Elections Act His election as a member of 
the House of Commons for the county of Riche- 
lieu had been contested by the petitioners, and 
respondent had pleaded a declinatory exception, 
alleging that the Dominion Parliament had no 
right to impose upon the Superior Court the 
duty of trying contested elections of members 
elected to the House of Commons. The excep- 
tion having been dismissed, defendant asked 
leave to appeal. Held that there was no appeal 
to the Queen's Bench in controverted election 
ea^es.* Brunnean & Massue, 2 L. N. 38, & 
23 L. C. J. 60, Q. B. 1878. 

V. Bill of Particulars. 

13. When the petitioner, in a controverted 
election case, claims the seat for himself, a bill 
of particulars or list of the electors to whom the 
petitioner wishes to object, as also the heads of 
the objections which he intends to raise against 
their votes must be filed and regularly served 
upun the adverse party, at least ten days before 
the day fixed for trial, in conformity with the 
rules, principles and practice followed in Eug- 
land in such cases. Goyer & CoupaL 8 R. L. 
*0, S. C. 1875. 

U. But the non-production or the irregular 
production of a bill of particulars will not in- 
voke the dismissal of the petition, nor be equi- 
valent to an abandonment on the part of the 
petitioner, but has the effect solely of prevent- 
jug the petitioner from making proof of the 
illegality of the votes which he contests, lb. 



* Provided also, that in the Province of Quebec any 
P?rty to the petition may, within the Bald d-lay of 
eight days from the day on which the judge has given 
his deci ion. deposit with the clerk of the court, at the 
piace where the petitlou has been tried, the sum of one 
hundred dollars (*ith an additional Bum of ten dollars 
tor making up and transmitting the record, if the trial 
has been had elsewhere than at Quebec or Montreal), 
and may then file in the arae office an inscription lor 
r view, notice ot which must be given to each of the oppo 
atepartie*, and the record, with a copy of the decision 
ud any orders made in the case, shall be transmitted to 
w el-rk of the court at Quebec or Montreal, as the case 
u*y require, and all other proceedings shall be had as in 
•J** iu review, and the court shall determine and cer- 
Wr its determination and decision to the speaker upon 
Uie several points and matters, an well of tact as of law. 
upon wh ch the Judge might otherwise have determined 
<* certified Ids decision, in the same manner as the judge 
would otherwise have done in pursuance of sections 29. 
*>, tnd 81 of this Act, and the determination of the court 
tint* certified snail be final to all intents and purposes, 
And the money deposited as aforesaid shall be dealt with 
* * deposit in a case of review. C. 87 Vic. cap. 10. sec. 



15. And a hill of particulars which declares 
that the petitioner objects to all the votes taken 
in such a parish at such an election, by reason 
of the illegality of tne assessment role and the 
electoral list of the parish, is sufficient, id. 

16. The petitioner must give such particulars 
as to time, place and circumstances as will 
afford the respondent fair information in refer- 
ence thereto ; and no evidence will be received 
at the trial except as to matters within the par- 
ticulars, and tending to support the same, with- 
out the leave of a court or judge, and upon such 
conditions as to postponement of the trial, pay- 
ment of costs, or otherwise, asmav be ordered. 
Langlois& Valin, 6 Q. L. R. 18/S. C. 1880. 

17. The allegations of the petitionmay be ad- 
mitted by respondent so as to cause him to lose 
his seat. lb. 

18. Bill of particulars ordered to be filed in 
court, and served on the defendant on all the 
heads of allegations of the petition, so as to put 
the defendant in a position to defend himself in 
respect of each and every charge in the petition, 
and so to be as explicit and complete as they 
would be in an ordinary civil action before the 
same court, and to be served on the defendant at 
least eight days before that fixed for trial. 
Bruneau & Massue, 9 H. L. 561, S. G. 1879. 

VI. Bribery. 

19. The following words by a candidate to an 
elector at an election, " si tu n'est pas mal & 
main pour moi je ne le serai pas pour toi," 
were held not to constitute a corrupt offer 
within the meaning of the Act, and that the 
words made use of on such occasions should be 
interpreted not according to what the person 
addressed understood by them hut according to 
what the candidate means.* Robillard v. Leca- 
valier, 7 R. 1*. 662, S. C. 1877. 



*. The following persons shall be deemed guilty of 
bribery, and shall be punished accordingly : 

1. Every person who, directly or indirectly, by himself, 
or by any other person on his behalf, gives, lends or agrees 
to give, or lend, or oners, or promises any money or valu- 
able consideration, or promises to procure, or to endeavor 
to procure, any money or valuable consideration to or far 
any voter or to or for any person on behalf of any voter, 
or to or for any person in order to induce any voter to 
vote or retrain from voting, or corruptly does any such 
Act ss aforesaid on account of such voter having voted 
or refrained trom voting at any election ; 

2. Any person who directly or indirectly by himself, or 
by any other person on his behalf, gives or pro- 
cures, or agrees to give or procure, or offers or 
promises any office, place or employment, or pro- 
mises to procure or to endeavor to procure any office, 
place or employment to or for any voter, or to or for any 
other person in order to induce such voter to vote or re- 
frain Irom voting, or corruptly does any such act as 
aforesaid on account of any voter having voted or 
refrained from voting at any election ; 

». Every person who, directly or Indirectly, by hlmcelf, 
or by any other person on his behalf, makes any gift, loan, 
offer, promise, procurement or agreement as aforesaid to 
or for ony person, in order to induce such person to pro- 
cure or endeavor to procure the return of any person to 
serve in the House of Commons, or the vote of any voter 
at any election; 

4 Every person who, upon or in consequence of any 
such gift, loan, offer, promise, procurement or agree- 
ment, procures or engages or promises or endeavors to 
procure the return of auy person to serve in the House 
of Commons on the vote of «ny voter at. any election; 

5. Every person who advances or pays or causes to be 
paid any money to, or to the use of any other person, 
with the intent that such money or any part thereof 
shall be expended in bribery or oorrupt practices at 
any election ; 



283 



ELECTION LAW, 



ELECTION LAW. 



284 



20. And the payment of an old account at a 
time when there was no question of an election, 
and by means of a third person, is not a corrupt 
act within the meaning or the election law. lb. 

21. Appeal from a judgment holding appel- 
lant guilty of bribery with in the meaning of 
ss. 3, sec. 92 of the Dominion Elections Act, 
1874, M for having agreed and promised to pay 
the expenses of one H., a voter and aprofessional 
speaker." It was admitted that H. addressed 
meetings in the interest of appellant, and during 
the time of election made no demand for 
expenses, except on one occasion when, being 
unexpectedly without money, he asked for and 
received the turn of one dollar and a half for 
the purpose of paying the livery bill of his 
horse — Held, that tne weight of evidence showed 
that the appellant only promised to pay H.'s 
travelling expenses, t/'tf were legal to aoso, and 
such a promise was not a breach of the section 
cited. Wheeler & Gibbs, 3LN. 334, Su. Ct. 
1880. 

22. A promise by a candidate that if elected 
he would luy sidewalks at his own expense in 
the municipality is a corrupt promise, and will 
void an election. Robert v. Bertrand, 2 L. N. 
198, S. C R. 1879. 



And any person so offending shall be guilty of a mis- 
demeanor , and shall also b<* liable to forfeit the sum of two 
hundred dollars to any person who shall sue for the 
same, with full oosts of suit ; Provided always that the 
actual personal expenses of any candidate, his ex- 
penses for actual professional services performed and 
oonafide payments for the lair oosts of printing and adver- 
tising shall be held to be expenses lawfully incurred, and 
the payment thereof shall not be a oontravention of this 
Act. 

93. The following persons shall also be deemed guilty 
of bribery, aud shall be punishable accordingly : 

1. Every voter who before or during any ' election di- 
rectly or indirectly himself, or by any other person on his 
behalf, receives, agree* or contracts for any money, gift, 
loan or valuable consideration office, place or employ- 
ment for himself or any other person for voting or Hgree- 
ing to vote or for refraining or agreeing to refrain from 
voting at any election ; 

2. Every person who, after any election, directly or in- 
direct! v himself, or by any other person on his behalf, re- 
ceives any money or valuable consideration for having 
voted or refrained from voting, or having induced any 
other person to vote or refrain from voting at any elec- 
tion. 

And any person so offending shall be guilty of a mis- 
demeanor, and shall also be liable to forfeit the sum of 
two hundred dollars to any person who shall sue for the 
same, together with full costs of suit. 

94. Every candidate who oorruptly, by himself or by 
or with any per on. or by any other ways or means on 
his behalf, at any time, either before or during any elec- 
tion, directly or Indirectly gives or provides or causes to 
be given or provided, or is accessory to the giving or pro- 
viding, or pays wholly or in part any expenses incurred 
for any meat, drink, refreshment or provision to or for 
any per r on in order to be elected, or for being elected, 
or for the purpose of oorruptlv influencing such person 
or any other person to give or refrain from giving his 
vote at such election shall be deemed guilty of the of- 
fence of treating, and shall forfeit the sum ot two hundred 
dollars to any person who shall sue for the same with 
full costs of suit, in addition to any other penalty to 
whloh he may be liable therefor under any other pro- 
vision of this Aot ; and on the trial of an election petition 
there shall be struck off from the number of votes given 
for suoh candidate one vote for every person who shall 
have voted, and is proved in suoh trial to have oorruptly 
accepted or taken a.iy suoh meat, drink, refreshment or 
provision. 

And the giving or causing to be given to any voter on 
the nomination day or day of polling, on account of such 
voter having voted or being about to vote, any meat, drink 
or refreshment, or any money or ticket to enable such 
voter to procure refreshment, shall be deemed an unlaw- 
ful act, and the person so offending shall forfeit the sum 
of ten dollars for each offence to any person suing for 
the same, with full oosts of suit. 



23. On appeal from a judgment dismissing an 
election petition — Held, that if gills and sub- 
scriptions for charitable purposes made by a 
candidate who is in the habit of subscribing 
liberally to charitable purposes are not proved 
to have been offered or made as an inducement 
to or on any condition that any body of men or 
any individual should vote or act in any way 
at an election, or on any express or implied pro- 
mise or undertaking that such body of men or 
individuals would, in consequence of such gift 
or subscription, vote or act in respect to any 
future election, then such gifts or subscriptions 
are not a corrupt practice within the meaning 
of that expression as defined by the Election and 
Controverted Elections Act 1874. Ma' hay & 
Glen, 3 S. C. Rep. 641, Su. Gt 1879. 

24. And the settlement by payment of a just 
debt by a candidate to an elector, without any 
reference to the election, is not a corrupt act of 
bribery, and especially so when the candidate 
distinctly swears he never a*ked the elector's 
support, and the elector says he never promised 
and never gave it. lb. 



96 Every person who, directly or indirectly, by him- 
self or by any other person on his behalf, makes use of or 
threatens to makes use of any 'oroe, violenoe or restraint, 
or inflicts or threatens the infliction by himself or throturh 
any other person of any injury, damage, harm or low* 
or in any manner practises iutimidation upon or against 
any person, in order to induce or o impel such person to 
vote or refrain from voting or on account of such person 
having voted or refrained fr«m voting, at any election, 
or who by abduction, duress, or any fraudulent device or 
contrivsnce,impedes,prevents or otherwise interferes with 
the free exerolse < f the franchise of any voter either to 
give or refrain from giving his vote at any election *hsil 
be deemed to have committed the offence of undue influ- 
ence, and shall be guilty of a misdemeanor, and shall 
also forfeit the sumot two hundred dollars, to any person 
suing for the same, a tth fell oosts of suit. 

96. And whereas doubts may arise as to whether the 
hiring of teams and vehicles to convey voter* to and from 
the polls, and the paying of railway hues and other ex- 
penses of voters be or be not according to Uw it is de- 
clared and enacted that the hiring or promising to pay 
or paying for any horse, team, carriage, cab or oth^r 
vehicle by any candidate, or by any person on his behalf, 
of the travelling and other expenses of any voter ingoing 
to or returning from any election, are and shall be unlaw- 
ful aots,and the person so offending shall forfeit the sum of 
one hundred dollars to any person who shall sue for the 
same; and any voter hiring any horse, cab, cart, waggon, 
sleigh, carriage or other conveyance for any candidate or 
for any agent of a candidate, for the purpose of conveying 
any voter or voters to or from the polling place or places 
■hall, ipao facto, be disqualified from voting at suoh elec- 
tion, and for every such offence shall forfeit the sum of one 
hundred dollars to any person suing for the same. 

97 Every candidate who oorruptly, by himself or by or 
with any other person in his behalf, compels or Induces or 
endeavors to induce any person to personate any voter or 
to take any false oath in any matter, wherein an oath is 
required under this Act, shall be guilty of a misdemeanor,, 
and shall, in addition to any other punishment to which 
he may be liable for such offence, be liable to f rfeit the 
sum of two hundred dollars to any person suing for the 
same. 

98. The offences of bribery, treattng.or undue influence, 
or any of such offences as defined by this or any other 
aot of the Parliament of Canada, personation or the in- 
ducing any penon to commit person tlon, or any wil- 
ful offence against any one of the six next preceding sec- 
tions of this Act, shall be corrupt practices within the 
meaning of the provisions of this Aot. 

100. Every executory contract or promt e or undertak- 
lns in any way referring to arising out of, or depending 
upon, any election under this Act, even for the payment 
ot lawful expenses or the doing of some lawful act, shall 
be void in law ; but this provision shall not enable any 
person to recover back any money paid for lawful ex- 
penses connected with suoh election. 
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VII. Corrupt Practices. 

25. On a petition under the Dominion Con- 
troverted Election h Act charging bribery and 
corruption in the usual form— Held, that 
drinking on the nomination or polling day is 
not a corrupt practice sufficient to void an 
election, unless the drink is given by an agent 
on account of the voter having voted or being 
about to vote. Somenrille a Laflamme, 2 
S. C. Rep. 216, Su. Ct. 1878. 

26. And that a candidate charged by his 
opponent with having no influence is not guilty 
of a corrupt practice if, in a public speech in 
reply to the attack, he states that he had influ- 
ence to procure more appointments for the 
electors or the county than any member. lb. 

27. That the respondent having a perfectly 
legitimate motive in promising R. to try and get 
an office for his brother-in-law, viz., his 
desire to please a political friend and supporter, 
was not guilty of a corrupt act in making such 
promise, and that the act of R. in relation to 
the votes of the Pare family, even if a corrupt 
one, was not committed with the knowledge 
and consent of the respondent lb. 

28. And whether R. was respondent's agent 
or not the conversations which took place 
between him and the P. family, did not suffi- 
ciently show a corrupt intent on his part to 
influence their vote, and that he was not guilty 
of bribery or undue influence within the mean- 
ing of the statute. lb. 

29. The term " six next preceding sections n 
in the 98th section of the Dominion Contro- 
verted Elections Act, 1874,* means the six 
sections preceding the 98th, and the hiring of a 
team to convey voters to the polls prohibited bv 
the 96th section is a corrupt practice, and will 
void an election if an agent is proved to have 
intentionally hired a team for that purpose. 
Young k Smith, 3 L. N. 336, Su. Ct. 1880. 

VIII. Constitutionality of Act. 

30. The Dominion Controverted Elections Act 
of 1874 is constitutional. Valin v. Langlois, 
2 L. N. 364, & 3 8. C. Rep. 1, Su. Ct. 1879; 

IX. Costs in Election Cases. 

31. Even if the petitioner succeeds each 
party will be ordered to pay his own costs, 
where the defendant succeeds in a recri- 
minatory ose under sec. 55 of the Election Act.t 
Hamilton & Beauchesne, 3 Q. L. R. 75, S. C. 
1876. 

X. Counter Petition. 

32. Where the respondent to an election 
petition makes counter charges against the 
unsuccessful who is not a party.to the cause, 
and in whose behalf the seat is not claimed, and 
prays that he be disqualified, that such petition 
is an election petition and must be accompanied 

• Vide Supra Vota. 

t On the trial of m petition the respondent may give 
evidence to show that any other candidate has been 
frailty of corrupt practice in the same mam or and with 
the same effect as if be had himself presented a petition 
complaining of such election or of the conduct of such 
candidate. 



by security and all other formalities prescribed 
by the Dominion Controverted Elections Act, 
1874, 37 Vic. cap. 10, sees. 8, 9 & 40. Somer- 
ville et al. & Laflamme & Girouard, 21 L. C. J. 
240, S. C. 1877. 

XI. Counting of Ballots. 

33. An election having been held for Mon- 
treal, and an application having been made 
under section 55* for a count of the ballots by 
a judge, it appeared that the returning officer 
had removed the ballots from the envelopes in 
which they had been transmitted to him by the 
deputy returning officers, and had made them 
into packages — Held, that the judge, under such 
circumstances, could not recount the ballots. 
Montreal Centre Election in re, 1 L. N. 496, 
S. C. 1878. 



•No person shall be allowed to inspect any ballot 

Supers in the custody of the Clerk of the Crown in 
bancerv, except under the rule or order of one ol Her 
Majesty's Superior Courts or a Judge thereof; suoh rule 
or order to be granted by such court or judge on being 
satisfied by evidence on oath that the inspection or pro* 
duction of such ballot papers is required for the purpose 
of instituting or maintaining a prosecution for an 
offence in relation to ballot papers, or for the purpose of 
a petition questioning an election or return, and auy 
such order for the Inspection or production of ballot 
papers may be made, subject to suoh conditions as to 
persons, time, place and mode of inspection or produc- 
tion as the court or fudge making the same may think 
expedient, and shall be obeyed by the Clerk of the 
Crown in Chancery. Dominion Elections Act, sec. 66, as 
amended by 41 Vic. cap. 6, which see. 

67. No person shall, except by order of a tribunal 
having cognizance of petitions complaining of undue 
returns or undue elections, be allowed to inspect any 
counted ballot papers in the custody of the Clerk of the 
Crown in Chancery ; and such order may be made subject 
to such conditions as to perrons, time and place and mode 
of opening or inspection as the tribunal making the order 
may think expedient. 

By the Quebec Act 42-48 Via. cap. 16, it is provided 
that: 

1. In case it is made to appear within four days after 
that on which the returning officer has made the final 
addition ot the votes for the purpose of declaring the 
candidate (or candidates) elected, on the affidavit of any 
credible witness to a Judge of the Superior Court ordin- 
arily discharging hi* duties in any judicial district in 
which the electoral district or any part thereof is 
situated, that such witness believes that any deputy 
returning officer at any election in suoh electoral distrfot 
in counting the rotes has improperly counted or rejected 
any ballot papers at such election, or that the returning 
officer has improperly summed up the votes; and in case 
the applicant deposits within the said time with the 
clerk of the oourt the sum of (fifty dollars 44-46 V. c. 
8) as a security for the oosis of the candidate, in respect 
of the recount appearing by the addition to be elected, 
the s»ld judge shall appoint a time within four days after 
the receipt of the said affidavit by him to recount the 
votes or to make tie final addition as the case may be, 
and shall give notice in writing to the candidates or 
their agents of the time and place at whiob he will pro- 
ceed to recount the same, or to make such final addition 
as the case may be, and shall summon and command 
the returning officer and his election clerk to attend then 
and t' ere with the parcels containing the ballots used at 
the election, which command the returning officer and 
his election clerk shall obey. 

2. The said Judge, the returning officer and his election 
olerk, and each candidate or his agent authorised to 
attend suoh recount of votes, or in esse any candidate 
cannot attend, then not more than one agent of such 
candidate, and if the candidate and their agents are 
absent then at least three electors shall be present at suoh 
recount of the votes. 

8. At the time and place fixed the said Judge shall pro- 
ceed to recount all the votes or ballot papers returned by 
the several deputy returning officers, and shall, in the 

Sresence of the parties aforesaid, if they attend, open 
He sealed packets containing: lo, the used ballot 
papers which have been counted; 2o, the rejected ballot 
papers: 8o, the spoiled ballot papers, and no otber 
papers, commencing and proceeding in alphabetical or 
numerical order of the polls. 
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XII. Delays under. 

34. On the trial of a controverted election 
under the Dominion Controverted Elections 
Act, 1874 — Held, that any counter petition by 
the respondent must be served within the thirty 
days mentioned at the beginning of sub- sect ion 
2 of sec. 8 of the said Act," as the extra delay 
of fifteen days mentioned towards the end of the 
said sub-section is exceptional, and is confined to 
the particular case mentioned in section 8, and 
therefore a counter petition served after the 
thirty days, though within the extra fifteen days, 
will be rejected with costs. Langlois & Valin, 
5 Q. L. R. 1, 8. C. 1879. 

Xm. Deposit of Petition and Security. 

35. It is not necessary to state in the certifi- 
cate of the deposit of the petition that it was 
filed in the office of the prothonotary during 



4. The judge nhall. as far an practicable, proceed con- 
tinuously, except on Sundays and non-Juridical davs.wlth 
mch recount of the votes, alio wins: only time for refresh- 
ment, and excluding (except so far as he and the parties 
aforesaid agree) the nonrs between six In the evening 
and nine ou the succeeding morning. Daring the ex- 
clndel time and recent for refreshments the said judge 
shall place the ballot paper* and other documents rela- 
ting to the election in a sealed envelope, under his own 
Mai and the seals of such other of the part'ea as desire 
to affix their seals, and shall otherwise take necessary 
precautions for the secu<lty of suoh papers and docu 
ments. 

6. The Judge shall proceed to reooun* the votes accord- 
ing to the rules set forth in secMon 189 of the Quebec 
Election Act, as hereby ampnded, a«d shall verify or 
correct the count of the ballot papers and statement 
of the number of vote* given foremen candidate by decid- 
ing the objections without delay, and as Out as they are 
made : and upon the completion of such recount, or as 
soon as he has Urns ascertained the true result of the 
poll, he shall seal up all the said ballot paners In 
separate packets, and shall forthwith certify the result 
to the returning officer, who shall then declare to be 
elected the candidate having the highest number of 
votes, and In case of an equality of voto* the returning 
officer shall give the casting vote In like manner as pro- 
vided in section 250 of the Quebec Election Act. 

6. The returning officer, after the receipt of a notice 
from the Judge of suoh reco «nt of ballots, shall delay 
making his return to the Clerk of the Crown in Chancery 
ontil no receives a certificate from the judge of the 
reoult of such recount, and upon receipt of such certifi- 
cate the returning officer shall proceed to make his re- 
turn in the form of schedule Y of the said Aot. 

7. In oase t'-e recount or addlt'on doe* not so alter 
the result of the poll a» to affect the return, the judge 
shall o der the cost* of the candidate appearing to be 
elected to be paid by the applicant; and the said 
denotut 'hall be paid over to the said candidate on 
account thereof no far as neee-sary, and the judge shall 
tax the '-o4ts on giving his decision, and if the deposit is 
insufficient the party in whose favor cost* are allowed 
shall have bis right of action for the balance. 

•Tin petition must be presented not later than thirty 
days atter the day of publication in the Canada Gazette 
of the rec»ipt of the return to the writ of election by the 
Clerk of the Crown In Chancery, unless It questions the 
return or election upon an allegation of corrupt practices, 
and specifically alleges a payment of mouey or other 
act of bribery to have been committed by any member 
or on his account or with bis privity, since the time of 
such return, in pursuance or in furtherance of such 
corrupt practice, in which case the petition may be 
presented at any time within thirty days after the date 
of such payment or act so committed ; and in case any 
such petition is presented the sitting member whose 
election and return Is petitioned against may, not later 
than fifteen days after service of such petition against 
his election and return, file a petition complaining of any 
unUwful and corrupt act by any candidate at the same 
election who was not returned and who Is not a peti- 
tioner, and on whose behalf the seat is not claimed. 



office hours, and a certificate in the following 
terms is sufficient : •* Je soussigne protono- 
iairt de la Couv Superieurepour le bos Canada, 
dans etpour le district de Richelieu, cerUJU que 
la presente petition detection & eU proauiU ct 
jouroVhui en mon bureau et que les petitionaires 
ont depose* entre tnes mains la somme de mille 
piastres courant en billets de la puissance 
"Dominion Notes" vour tenir lieu du can- 
tionnement exige par les 26 et 27 sees, de VActe 
des elections contesUes de Quebec, 1875.* Bris- 
scltc & Sylvestre, 8R.L. 334, S. G. 1875. 

36. And the deposit of a sum of $1,000 is a 
sufficient security , and is sufficiently established 
by a writing in the following form signed by 
petitioners: "Nous soussignes les aits petir 
tionaires donnons le cautionnement requis par 
VActe des Elections ContesUes de Quebec, 1875, 
et par la loi lequel cautionnement consist* en un 
depot de la somme de mille piastres en billets de 
la puissance du Canada entre les mains du 
Prothonotaire de cette Cour." 

37. And it is not necessary in such certificate 
to enumerate the bills filed, nor to mention the 
value, amount, number or date of the bills. — lb. 

38. Nor is it necessary to mention the parti- 
cular facts of. the petition, but it is sufficient to 
allege generally the violation of the Act charged 
against defendant and his agents. — lb. 

39. And a notice of the presentation of the 
petition in the following form is sufficient:" 

A — le dtfendeur en cette cause. 

Nous vous donnons ads que nous avons ce 
jourd'hui presents d la Cour Superieure siegant 
dans etpour le district de une petition en 

vertue ae VActe des Election contesUes de 
Quibec 1875 contre vous et contre votre election 
comme membre de VassembUe legislative de 
Quebec d V election oui d eu lieu en vertu de la 
loi dans le dit district electoral de le 

dernier jour de la presentation des candidats et 
U dernier jour de votation dont copie 

accompagne aussi le present avis, nous vows 
donnons aussi avis que nous avons donne le 
cautionnement requis par la loi aussi' qu*appert 
au recepisse du greffier de la dite Cour qui 
accompagne le present avis; nous vous donnons 
egalemenl avis que ecuier, avocat a com- 

paru comme procureur et conseil des petition' 
naires et qu'u d fait election de domicile au 
numero. — 26. 



•36. At the time of the presentation of the petition 
the petitioner shall give seonrity for the payment of all 
costs, charges and expenses that may become payable by 
him: 

1. To any person assigned as a witness on bis behalf. 

2. To the member whose election or return is called in 
question. 

3. To the returning officer or deputy returning officer 
if their conduct is complained of. 

4. To the candidate not elected whose conduct is com- 
plained of. 

27. The security shall be one thousand dollars, and 
shall be given by a deposit ol such sum with the pro- 
thonotary. who shall transmit the same to the office of the 
Provincial Treasurer in the manner prescribed for 
judioial deposits. 

The deposit shall be valid or made in gold coin or in 
notes of any incorporated or in Dominion bonds or 
debentures. 

The prothonotary shall give a receipt for such deposit 
which shall be evidence ofthe sufficiency thfreof. 
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XIV. Election Expenses. 

• 

40. Section 100 of the Dominion Elections 
Act, 1874" must be interpreted as annulling 
all contracts, even those formed for the pay- 
ment of legitimate expenses, when they have for 
their object to illegally influence the election, 
and constitute a corrupt act such as is prohi- 
bited by the Statute. J albert v. DeLery, 5 
Q. L. R. 297, S. C. R. 1879. 

41. But an action may be brought to recover 
legitimate expenses, when these expenses are 
not incurred in pursuance of a corrupt bargain. 
— lb. 

42. The costs of an election feast after the 
election has been closed are not recoverable. 
GuZcremont & Tunstall et al., 21 L. C. J. 293, 
Q. B. 1876. 

43. The penalty enacted by sec. 286f of the 
Quebec Act, 38 Vic. cap. 7 for failure to deliver 
a statement of the expenses of the election, is 
not incurred where there has been no expendi- 
ture of money at the election. Gauthier v. 
Bergenia, 1 L. N. 65, & 22 L. C. J. 51, S. C. R. 
1877. 

44. As to effect of failure to appoint an agent 
for all election expenses and to publish a state- 
ment of such expenses. Deslauriers v. Larue, 
6 Q. L. R. 100, S. C. 1880. 

45. Plaintiffs sued for $8 each, agreed to be 
paid them by defendant for their services as 
cabmen at Quebec on the 17th December, 1878. 
Defendant pleaded that on that day a parlia- 
mentary election was in progress, and that the 
contract was an illegal one under the Election 
Act, 1874, sec. 100.$ Plaintiffs proved the ser- 
vices and their value, and that they were not 
electors, and it did not appear that they had 
driven voters, nor was it shown that the defen- 
dant was an agent. Action dismissed without 
costs. Bradford v. Driscoll, 5 Q. L. R. 70, C. C. 
1878. 

46. Action for the recovery of $600 penalty 
for neglecting to file the detailed statement of 
election expenses in connection with an election 
for the county of Berthier, in which the defen- 
dant was a candidate, defendant pleaded that 
neither he nor his agent had expended any 
money in connection with the election, of which 
he was bound to render an account. He added 



* Vide Supra Note. 

t284. A detailed statement of all election expenses, 
incurred by or on behalf of any candidate, including 
such expected payments as aforesaid shall, within two 
months after the election, be made out and signed by the 
agent, or, if there be more than one. by every agent who 
ha* paid the same, and by the candidate in cases of pay- 
ments made by him, and delivered with the bills and 
Touchers relative thereto to the returning officer. If, 
from the death of any creditor an account has not been 
sent in within the two months next after the election, a 
supplementary statement a ball be made and delivered as 
herein above described within one month alter such 
account *hall have been received. 

285. The returning officer shall, at the candidate's 
expense, cause to be published within fourteen days an 
extract of such statement with the signature of the 
agent attached thereto in the Quebec Official Gazette. 

296. Any agent or candidate failing to deliver to the 
returning officer the statements required by section 284, 
shall incur a penalty of two hundred dollars or impri- 
sonment for six months in default of payment. 

287. Every agent or candidate wilfully delivering unto 
the returning officer an inaccurate statement shallincur 
a- penalty of five hundred dollars or imprisonment lor 
twelve months in default of payment. 

X Vide SupraXote. 



that he had paid out $2.45 for personal expenses, 
of which he had delivered no account, not con- 
sidering it necessary, but he offered to consent to 
judgment for $10 and costs, if the court should 
hold that a statement of such expenses was re- 
quired by law. There was no proof of any other 
expenses than the $2.45, and the defendant ap- 
peared to have been in the utmost good faith 
throughout — Held, in the court of firnt instance, 
that the action should have been dismissed al- 
together, but for the offer of defendant, but, in 
revision, held, that as the personal expenses of a 
candidate were election expenses the defendant 
had subjected himself to some penalty, and 
would be condemned to pay $30 and all cost", 
or go to gaol for 30 da vs. * Therriault v. Du- 
charme, 3 L. N. 140 & 354, & 24 L. C. J. 320, 
S. C. R. 1880. 

47. To an action for an account for printing 
and advertising done tor the purposes of an 
election, the defendant, who was the successful 
candidate, pleaded that the expenses were un- 
authorized by him or by his agent, that they 
were extravagant and unnecessary, and that 
under the Dominion Election Act no action lay 
for their recovery — Held, that sec. 100 of the Act 
of 1874 does not preclude the recovery of lawful 
accounts connected with an election, unless the 
expenses were incurred with a corrupt or illegal 
motive. Workman <te The Herald Printing and 
Publishing Co., 21 L. C. J. 268, &9R.L. 305, 
Q. B. 1877. 

XV. Election Lists. 

48. In revision of the electoral lists of the 
county of Eamouraska, the following holdings 
were found. — That the valuation rollofthe muni- 
cipality is conclusive as to the value of the pro- 
perty. Electoral lists of Kamouraska, 3 Q. L.K. 
308, S. C. 1877. 

49. That no one can be on the electoral list 
who is not on the valuation roll. lb. 

50. That all those who appear by the roll to 
be qualified should be on the electoral list, un- 
less some disqualification of a personal nature 
prevents them from being so. lb. 

51. The Municipal Code points out the man- 
ner in which a valuation roll should be attack- 
ed, and in a collateral procedure a9 in a contest- 
ation of the electoral lists the correctness of the 
roll cannot be called in question. lb. 

52. Neither has the secretary-treasurer any 
right to correct the valuation roll. lb. 

53. And, in another case, in which appeal 
was had from the decision of the municipal 
council — Held, that the valuation roll is an 
authentic document which makes complete 
proof of the real and annual value of taxable 
property of a municipality for election purposes. 
Gratton v. Corporation of the Village of St, 
Scholastique, 7 H. L. 356, Mag. Ct. 1875, 

54. And at the time of the revisiou of the 
list no other value can be admitted but that 
mentioned in the roll. lb. 

55. But the roll does not make proof of the 
quality of the person occupying the property at 
the time of the completion of the list, And the 
council may, at the time of the revision of the 
list, replace the names of those who were not 
before then proprietors, occupants or lessees by 

I the names of those who have such quality, lb. 
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56. In virtue of as. 3, sec. 8 # of the Electoral 
Act of Quebec the annual value of a property is 
sufficient to give the franchise to the proprietor 
or occupant, even when the actual value does 
not give that qualification, but the rent required 
by law does not unless the property has the 
actual value required. lb, 

57. And the petition in appeal from the re- 
vision of an electoral list is, according to the 
Election Act of Quebec, 38 Vic. cap. 7, a non- 
contentious proceeding, and does not require 
that the corporation who revised the list in 
question should be made parties to the cause, or 
should have notice of tne petition. Center v. 
The Corporation of the Township of Chatham, 
7 R. L. 366, Mag. Ct. 1875. 

68. But the petition should be served on the 
secretary-treasurer who should cause notice of 
it to be given to the mayor and to the parties 
interested. lb. 

59. And the corporation and others interested 
can only become parties to the case by inter- 
vention, lb. 

60. So that the illegal designation of the cor- 
poration in such petition does not involve its 
nullity, and the petitioner, notwithstanding this 
informality, may have the benefit of the 46th 
sec. of the statute.f 76. 

61. On an appeal from the decision of a 
municipal council on the subject of the election 
lists, it will not be permitted to add to the roll 
by verbal testimony, nor bv proving the exist- 
ence of facts not established by the roll, but 
which the law directs that it should contain. 
CoU exp.y 4 Q. L. R. 98, S. C. 1878. 

62. And when a municipal council takes 
upon itself to revise the lists, without any com- 
plaint having been produced, there is no appeal 
from its decision to a judge in Chambers, lb. 

63. But when the council has decided upon a 
complaint, even when the complaint has not 
been filed within the delay fixed bv law, an ap- 
peal will lie to a judge from such decision, to. 

64. The Election Act, sec. 38, provides that 
a duplicate list of electors must be transmitted 
to the registrar within eight days following the 
day upon which such list shall have come into 
force under a penalty of $200. The defendant 
transmitted the list four days before it came 
into force — Held, that this was not a compli- 
ance <tith the law, and he had subjected him- 
self to the penalty. Marcotte v. Paqtiin, 5 
Q. L. R. 168, S. C. 1879. 

65. The electoral list is a paper of the high- 
est importance, for upon its valid itv may depend 
the legality of the election. No element of un- 

• He mast be actually and in good faith owner or oc- 
cupant of real estate, estimated according to the valu- 
ation roll in force as revised, if it has been revised, even 
for local purposes, only at a sum of at least three hundred 
dollars in real value in any city municipality entitled to 
return one or more members of the Legislative Assembly, 
and two hundred dollars in real value in any other 
municipality; or be a tenant in good faith paying an 
annual rent ior real estate of at least thirty dollars in 
anv city municipality entitled to return one or more 
members of the Legislative Assembly, and of at least 
twenty dollars in any other municipality, provided that 
such real estate be estimated according to such valuation 
roll in real value at at least three hundred dollars in 
anv city municipality entitled to return one or more 
members of the Legislative Assembly, and two hundred 
dobara in any other municipality. 

t Ko proceedings on such appeal shall be annulled for 
defect of form. Q. 88 Vie. cap. 7, sec. 46. 



certainty should be allowed to {find its way into 
the proceedings, and it is the duty of the courts 
to insist upon a strict adherence to the direc- 
tions of the Legislature on the subject, lb. 

66. Bv the Quebec Election Act, sec. 27,* the 
electoral list of a corporation must remain for 
thirty days only, and any alterations made in it 
after the thirty days have expired are illegal 
and must be set aside. Jodoin & The Corpor- 
ation of the Village of Varennes, 2 L. N. 262, 
S.C. 1879. 

67. Nor can any names be struck from or 
added to the electoral list, except on plaintes par 
ecrit in regular form. Viger & The Corporation 
of the Town of Longueuil, 2 L. N. 267, S. C. 
1879. 

XVI. Evidence in Gases under, 

68. On a petition in the usual form charging 
bribery and corruption by respondent and his 
agents and treating by respondent's agents on 
the nomination and polling days, the respondent 
was examined on his own behalf— Held, on ap- 
peal to the Supreme Court, that the evidence of 
a candidate on his own behalf in the Province 
of Quebec is admissible. Somerville & La- 
flamme, 2 S. C. Rep. 216, Su. Gt. 1878. 

69. And that when a multiplicity of charges 
of corrupt practices are brought against a can- 
didate or his agents, each charge should be 
treated as a separate charge, and if proved by 
one witness only and rebutted by another the 
united weight of their testimony, without ac- 
companying or collateral circumstances to aid 
the court in its appreciation of the contradictory 
statements, cannot overcome the effect of the 
evidence in rebuttal, and that in such case the 
candidate is entitled to the presumption of 
innocence to turn the scale in his favor. lb. 

70. The enquete in a contested election case 
will not be allowed to go beyond the bill of 
particulars. Bocheleau v. Martel, 9 R. L. 511, 
8. C. 1878. 

XVII. Evidence of Corrupt Acts. 

71. In the Charlevoix contested election case 
— Held, that the evidence of persons who were 
friends of the defendant during the election, and 
afterwards changed their political party and 
became his enemies, should be accepted with 

treat caution. Chnon & Perrault, 10 R. L. 
51,8. C. 1880. 

72. And when an act is testified to by one 
witness only, his evidence, in order to constitute 
proof, must be irreproachable, and must not be 
contradicted in any important particular, or if 
contradicted must be corroborated by circum- 
stantial evidence. — lb. 

73. And in order to prove attempts at corrup- 
tion simply it must be still stronger. — 76. 

74. And a single witness when he is contra- 
dicted by another witness, even if it be the 
defendant himself, is insufficient— lb. 



• The list of electors may be examined and corrected 
by the council of the municipality in the thirty days 
next after the publication of tne notice given in virtue 
of section 21, upon complaint in writing to such effect 
under either of the two s actions following and not other- 
* ise. Q. 88 Vic. cap. 7, sec 27, as amended by Q. 89 Vic 
cap. 18, sec 4. 
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75. And it is not evidence of a corrupt inten- 
tion that the defendant has, since the election, in 
order to avoid difficulty and enmity, settled with 
person* to whom he did not previously acknow- 
ledge himself indebted. — lb. 

XVIII. Exhibits. 

> 

76. During the enqu&te on a con tested election 

petition it is the duty of the judge to order the 
exhibits to be placed in the care of the clerk of 
the Court. RocheUau v. Martcl, 9 R. L. 511, 
S. C. 1878. 

XIX. Jurisdiction of Court. 

77. Motion to dismiss an election petition for 
want of jurisdiction in the court rejected with 
costs. Bruneau v. Massue, 9 R. L. 560, S. C. 
1878. 

78. Motion for leave to appeal trom a judg- 
ment dismissing an exception declinatoire. The 
action was instituted at Quebec for corrupt 
practices at an election under 37 Vic. cap. 9. 
sec 92.* On behalf of the motion it was urged 
that the offence was a <fe/ft,and that it could only 
be prosecuted where it took place, viz., in the 
district of Saguenay and in a Criminal Court. 
Motion rejected on the ground that there were 
two modes of procedure, one for the misde- 
meanor, punishable as all misdemeanors, and the 
other penalty to be recovered, as in an action for 
debt, which was the present case. Tarte v. 
Cimon, 3LN. 195, Q. B. 1880. 

XXI. Motion to Reopen Enquete. 

79. On the hearing of an election petition 
motion was made to reopen the cnquSle, in order 
to produce new particulars — Held, that consi- 
dering that sixty-five accusations had been 
brought and eighty witnesses heard that the 
motion would be rejected. Robillard & Leca- 
wilier, 7 R. L, 662, S. C. 1877. 

XXII. Offences under. 

80. In a prosecution against six persons for 
what is called ballot stuffing — Held, that sec. 
1 14 applies to an accusation lor an offence under 
sec 68 of the Elections Act, Canada.f Queen 
v. Forget et al., 1 L. N. 542, Q. fi. 1878. 



• fide Supra Note. 

t So person shall, Firstly. Forge or counterfeit or 
fraudulently alter, deface or fraudulently destroy any 
ballot paper or the initial* of the deputy returning 
ameer signed thereon ; or, 

Secondly. Without authority supply any ballot paper 
to any person; or. 

Thirdly. Fradulently put Into any ballot box any 
paper other than the ballot paper which he is authorized 
by Jaw to pnt In; or, 

Fourthly. Fraudulently take out of the polling place 
any ballot paper ; or. 

Fifthly, without due authority destroy, take, open or 
otherwise interfere with any ballot box or pack of ballot 
papers then in u«e for the purposes of ihe election. 

No person shall attempt to commit any offence speoU 
aed In this section. 

Any contravention of this section shall be a misde- 
meanor; and any person found guilty thereof shall be 
punbhabJe, If he be a returning officer, deputy returning 
ofbcer or other officer engsged at the election, by a tine 
not exceeding one thousand dollars, or by imprisonment 
for any term less than two years in default ol paying 
such fine ; and if he be any other person by a flue not 
exceeding h>e hundred dollars, or by imprisonment for 



81. And the failure of the returning officer to 
take the oath prescribed in such cases will not 
defeat a prosecution under the Act, the failure 
of the officer to be sworn not having the effect 
of annulling the election. — lb. 

82. And a return signed by the election clerk 
as returning officer is good, where it appears 
that the returning officer had declared himself 
unable to act, and nad been represented through- 
out the election by the clerk. — lb, 

83. And the omission of a substantial aver- 
ment in the indictment for an offence under the 
Elections Act that an election was held, though 
a defect, is such as must be objected to by 
demurrer or motion to quash. — lb. 

84. But a count alleging that each of 
several defendants put illegal ^ballots in the box, 
which the said deputy returning officer (one of 
them) had not a right to put in, is bad as 
lacking precision.— to. 

XXIII. Official Recount. 

85. Ih a contested election case in which the 
count is disputed the court will order an exami- 
nation of all the ballot tickets, and will compare 
the election lists with the returning officer, in 
order to establish that it is in conformity with 
the copies in the registry office. RocheUau v. 
Mattel, 9 R. L. 511, S. C. 1878. 

XXIV. Penalty under. 

86. Action for a penalty under the Elections 
Act of 1874, sec. 94.* The defendant pleaded 
by exception to the form that the action was for 
several offences, while the demand was for one 
penalty. Plaintiff declared that the offence took 
place before, at and after the election, but held, 
that this did not invalidate the action. Leave 
to appeal consequently refused. Raymond v. 
VaUn, 6 Q. L. R. 146, Q. B. 1880. 

XXV. Place of Trial of Preliminary 
Objections. 

87. The hearing on preliminary objections to 
an election petition under sec. 10*t of the Domi- 
nion Controverted Elections Act, 1874, should 

any term not exceeding six months, with or without hard 
labor, in default of paying such fine. C. 87 Vic. cap. 9, 
see. 08. 

In any indictment or prosecution for bribery or andue 
influence or any other corrupt practice, and in any action 
or proceeding for any penalty lor bribery or nndue influ- 
ence or any other corrupt practice, it shall be sufficient to 
allege that the defendant was at the election, at or in 
connection with which the oflenoe is intended to have 
been committed, guilty of bribery or undue influence or 
any other corrupt practice, describing it by the name 
given to it by this Act or otherwise (as the case may 
require); a»d In criminal or civil proceeding in relation 
to any such oflenoe the certificate of the returning officer 
in this behalf ."hall be sufficient evid^noe of the due 
holding of the election, and of any person named in such 
certificate having been a candidate thereat.— lb. sec 
114. 

• Vide Supra Note. 

t Within five days after the service of the petition and 
the accompanying notioe the respondent may present in 
writing any preliminary objections or grounds of insuffi- 
ciency which he may have to urge against the petition 
or the petitioner, or against any further proceeding 
thereon, and shall in such case at the same time file a 
oopy thereof for the petitioner. The court or any judge 
thrr >of shall hear the parties upon such objections and 
grounds, and shall decide the same in a summary manner. 
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take place at the chef-lieu of the district, and 
an order fixing the hearing at the chef-lieu 
of the count v affected is irregular, and will be 
set aside. Mills & Christie, 23 L. C. J. 266, 
8. C. 1879. 

XXVI. Pleading Under. 

88. Motion to reject certain items of the 
particular* of an election petition, as containing 
charges against clergymen which could only be 
proved by revealing the secrets of the confes- 
sional. Motion dinmissed, on the ground that 
the kind of proof required could not be indicated 
by a motion of that kind, and that the proof 
could only be controlled at the time it was 
offered. Mass* & Robillard, 10 K. L. 675, S. C. 
1880. 

89. An answer to an election petition that the 
petitioner was not a qualified voter at such 
election, is not a preliminary objection in the 
sense of the Quebec Election Act, 1875, but a 
defense au fonds, and may be pleaded by a 
simple denial that the petitioner was a quali- 
fied voter as alleged in the petition. Adam v. 
Merrier, 2 L. N. 293, & 23 L. C. J. 256, S. C. 
1879. 

90. And held, also, that it is perfectly com- 
petent to the respondent, in his reponse, to inti- 
mate that he intends to adduce proof at trial of 
fraudulent practices on the part of .any of the 
other candidates at the election in question. 
lb. 

91. During an election trial respondent 
moved that petitioner be not permitted to make 
auy proof, or to proceed under certain specified 
clauses of the bill of particulars, on account of 
the vagueness and generality of the charges 
therein contained — Held, that as the trial had 
begun, and evidence had been taken under the 
clauses in question, although under reserve of 
objection, the motion could not be granted. 
Clayes & Baker, 23 L. C. J. 194, S. C. 1879. 

92. Motion for leave to appeal from a judg- 
ment dismissing an exception to the form of an 
action under the Elections Act 37 Vic. cap. 9, 
sec. 92/ The point of the exception was that 
the declaration set up numerous infractions of 
the law which are set forth in the statute in the 
disjunctive. Motion rejected on the ground 
that they were varieties of the same otfence. 
Tarte&Oimon, 3 L. N. 195, Q. B. 1880. 

XXVII. Postponement or Trial. 

93. Under the Dominion Controverted Elec- 
tions Act, 1874 — Held, that on the trial of an 
election petition it is competent to the presid- 
ing judge to postpone the trial after it has been 
begun until after the termination of the cession 
of Parliament then about to open. Clayes v. 
Baker 9 23 L. C. J. 194, S. C. 1879. . 



XXVIII. Power of 
under Dominion Act. 



Provincial Courts 



94. On the trial of a controverted elected 
petition, under the Dominion Controverted 



• Vide Supra Note. 



Elections Act, 1874 — Held, 9 that the Superior 
Court of Lower Canada, in the exercise of its 
ordinary powers, as the highest court having 
original civil jurisdiction throughout this Pro- 
vince, can legally discharge the duties assigned 
to it by the Act in question. Lanqlois v. Valin, 
5 Q. L. R. 1, S. C. j k 3 S. C. ftep. 1, Su. Ct. 
1879- 

95. But that the trial of an election petition 
under the statute must take place not before 
any Provincial Court, but before a Dominion 
Court of Record, as appears more particularly 
by section 48.f lb. 

96. And the reports to be made to the speaker, 
as to the right to the seat and as to corrupt 
practices, etc., are to be made not by any Pro- 
vincial Court, but by the judge who held the 
Dominion Court of Record. lb. 

97. But although it may be true that the 
Dominion Parliament cannot extend the juris- 
diction of any Provincial Court, it does not 
follow and is not true that the Dominion Par- 
liament cannot assign to judge* named by the 
Dominion Government any judicial duties 
which can be discharged by such judges else- 
where than in the Provincial Court ot which 
they are members, and consistently with their 
other duties, lb. 

98. And iu fact and in principle a judge try- 
ing an election petition, or performing any other 
duty under the Act of 1874, is in the same 
position as to his powers as were the judge* 
who discharged like duties under the Act of 
1873. lb. 

99. And as to procedure the exclusive powers 
of the Provincial Legislature seem to be 
limited to matters in other respect* within their 
control ; and, moreover, the objection as to 
procedure, whatever may he its importance as 
to proceedings before a Provincial Court, cannot 
apply to a trial before a Dominion Court, nor 
to the proceedings before a judge out of court, 
and that under the express words of the statute 
every duty that can be performed by a Pro- 
vincial Court, may also be performed by a 
judge out of court, except that of fixing the 
time and place of trial. Io. 

100. But in another case — Held£ that the 
Superior Court is a court of original jurisdic- 
tion of and for this Province, with all the 
powers, jurisdiction and authority of the courts 
of PrevoU, Justice Royalty Intendant and Cow 
seil Superieure, prior to the year 1759, and such 
others as have been conferred upon it by the 
laws or ordinances of Lower Canada since 
1759, and that at the Union there had not been 
conferred upon it any jurisdiction to try and 
determine a controverted election petition. 
Bdanger v. Oaron, 5 Q. L. R. 19, S. C. 1879. 



* It has been deemed desirable to give all the holdings 
in the different oourta concerning this question, and aL«o 
the names of the judges by whom it was so held — hj>. 

By Meredith, C. J. 

t On the trial of an election petition, and in other 
proceedings under this Act, the judge shall, subject to 
the provisions of this Act, have the same powers, juris- 
diction and authority as a judge of one of the Superior 
Courts of law or equity for the Province in which such 
election was held, sitting iu term or presiding at the 
trial of an ordinary oivll suit, and the court held by him 
for such trial shall be a Court of Record. 

% By Stuart, J. 
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101. That the legislative powers conferred by 
the British North America Act, 1867, exclusive- 
ly upon the legislatures of the Provinces, com- 
prise the administration of justice and the 
constitution and organization of Provincial 
Courts, both of civil and criminal jurisdiction, 
for the Provinces, and that the Legislature of 
this Province hath not legislated on the subject 
of this court, and the administration of justice 
by it so as to confer any authority upon it to 
try and determine an election petition of a 
member of the House of Commons, and no 
other Legislature hath the power to confer that 
or any other jurisdiction or duty on this court. 
IK 

102. That the Parliament of Canada, under 
the power conferred exclusively upon it to pro- 
vide for the constitution, maintenance and 
organization of a general Court of Appeal and 
for the establishment of any additional courts 
tor the administration of the laws of the Domi- 
nion, has in fact constituted a Supreme Court 
and a Court of Exchequer, with jurisdiction 
throughout the Dominion, and that the Domi- 
nion Controverted Elections Act of 1874 is a 
law common to the whole Dominion, to be 
administered of right by the judicial depart- 
ment of the Dominion, and not by Provincial 
Court*. lb. 

103. And in another case — Held* that the Im- 
perial Parliament has given to the Parliament 
of Canada the power to establish additional 
courts for the better administration of the laws 
of Canada, t and in passing the Dominion Con- 
tested Elections Act of 1874 the Parliament of 
Canada has, at the same time, established a 
court for the administration of that law in the 
Dominion. Dubuc & ValUe, 5 Q. L. R. 34, 
S. C. 1879. 

104. That sec. 3 of the Act does not add to 
or extend the jurisdiction of the Provincial 
courts, but merely designates those courts or 
one of the judges thereof as being the court 
established for applying that law or trying the 
merits of contested election cases, and in doing 
so the Parliament of Canada has not encroached 
on the rights conferred on the Provincial Legis- 
latures by the British North America Act ; but 
ha* made the Superior Court a distinct tribunal 
or Federal Court for the purposes of the Act. 76. 



• By Caron, J. 

t It ahall be lawful for the Queen, by and with the ad- 
vice and consent of the Senate and House of Commons, 
to make lava for the peace, order and good government 
of Cauda, in relation to all matters not coming within 
the classes of tnbjeota by this Aot assigned exclusively 
to the Legislatures of the Provinces; and tor greater cer- 
tainty, bat not so as to restrict the generality of the fore- 
going terms of the section, it is hereby declared that (not* 
withstanding anything in this Act) the exclu-ivo 
legislative authority of the Parliament of Canada 
eiteod* to all matters coming wituin theolafee* of sub. 
jecisnext hereinafter enumerated. B. N. A. Act, wc 91- 

By sec 93 the Provincial Legislatures have "xcludve- 
1v ttie power of making laws respecting the admiul"tru- 
tLn of justice in the Province, including the constitution, 
the maintenance and organization of Provincial court*, 
both of civil and criminal JurUdlctlou, and including 
procedure in civil matter* In tho^e courts. 

By sec. 101 it is enacted that the Parliament of Canada 
nay. notwithstanding anything in this Act, from time to 
time provide for the constitution, maintenance and 
organization of a general Court of Appeal for Canada, 
ami for the establishment of any additional courts for the 
better administration of the lawt of Canada. 



105. Nor does the said Controverted Elections 
Act in any way affect the rights mentioned in 
par. 13 of sec. 92 of the British North America 
Act, but regulates merely the manner in which 
controverted election trials are to be held, that 
is to say the procedure to be followed. 76. 

106. A citizen of a Province may be deprived 
of his political rights in that Province while 
continuing to enjoy his rights of citizenship in, 
the Dominion. 76. 

107. And in another case — Held* that the 
Dominion Controverted Elections Act of 1874 
in giving to the Superior Court, which is a civil 

Erovincial court, and to its judges the trial of 
dominion contested election cases, has conferred 
upon it a jurisdiction which it did not before 
possess, and has also, in deciding upon and re- 
gulating the procedure to be followed in such 
cases, encroached upon the rights of the Pro- 
vincial Legislature, which pos~es^es with regard 
to the creation, organization and maintenance of 
civil and criminal courts, and as to the proce- 
dure in civil matters in Mich courts an unlimited 
authority, and in illegally pretending to and 
exercising such power and authority the Do- 
minion Legislature has acted unconstitution- 
ally and illegally. Guay & Blanchet, 5 Q. L. R. 
43, S. C. 1879. 

108. In another ca«»e — Held,] that by the 
Dominion Controverted Elections Act of 1874 the 
Parliament of Canada has not created a 
Dominion Court, as it was empowered to do by 
section 101 of the British North America Act, 
and has merely sought, in so far as regards the 
Province of Quebec, to extend the jurisdiction of 
the Superior Court of that P rov ince. Deslauriers 
v. Larue, 6 Q. L. R. 191, S. C. 

109. And that the Parliament of Canada has 
no power to extend the jurisdiction of the 
Superior Court of this Province. 76. 

110- And that the said Superior Court has no 
power to try controverted elections of members 
of the House of Commons of Canada. 76. 

XXVII. Preliminary Objections. 

111. Corrupt practices, before and during an 
election, by ana on the part of the candidate 
petitioning and claiming the neat, canuot be 
urged on the part of the respondent by way of 
preliminary objection. Lacerte v. Lajoie, 7 
R. L. 70, S. C. 1874. 

Other points concerning preliminary objec- 
tions, lb. 

XXVIII. Procedure under. 

112. The hearing of the preliminary objec- 
tions, aud the trial of the merits of the election 
petition, are distinct acts of procedure. Bros sard 
& Langecin> 2 S. C. Rep. 319, Su. Ct. 1878. 

1 1 3. In contested election cases the principles 
of procedure in ordinary actions before the 
Superior Court must be followed, as to the 
parties to be joined in the cause, as to the 
nature of the pleadings by which the relations 
of the parties are determined and defined, and as 
to the issues joined in every case where the 
statute makes no other special provision. Eoche- 
leau & Martel, 8 R. L. 592, S. C 1878. 

• ByCasault.J. 
t ByMeCord, J. 
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114. And the only parties in such a case are 
the petitioners on the one side, and on the other 
thone who are designated in the petition, against 
whom conclusions are taken, and on whom the 
petition has been served, and the contestation is 
joined only between such parties, lb. 

115. And the answer to such a petition must 
arise out of the allegations and conclusions of 
the petition, and not introduce new matter, lb. 

116. And when a candidate is not in a case, 
proof of fraudulent and corrupt practices on 
nis part will not be admitted, at leant until he 
has been notified according to sec. 55 of chap. 8 
of 38 Vic. (Que.),* and nothing can be proved 
against him unless he has been brought into 
the case, and unless he is given opportunity to 
be heard in his defence, nor can the parties in a 
car«e be forced to defend the interests of those 
who are not in it, especially when the law pro- 
vides special means of bringing them before the 
court. 76. 

117. There are only two means provided by 
the Controverted Elections Act of bringing a 
non-elected candidate into the case, viz., by an 
election petition conformably to sees. 6 and 21, 
and by a notice under sec. 55. lb. 

XXIX. Proof in Action for Penalty 
under. 

118. The appellant sued the respondent, one 
of the members of the Quebec Legislative 
Assembly, under sec. 134 of the Quebec Elec- 
tion Act, 28 Vic. cap. 7,t for the recovery of the 
penalty therein provided for making a false de- 
claration of qualification under the preceding 
sections — Held, that in such cases, as fraud 
could not be presumed, the strictest proof would 
be required. Neaultv. St. CVr,3 Q. L. R. 147, 
Q. B. 1877. 

119. But in an action for a penalty under 
sees. 245 and 246 of the Quebec Elections Actf — 
Held sufficient to allege and prove the giving 
of drink or other refreshment by a candidate to 
an elector during the election, without alleging 
or proving the existence of any wrong motive 
whatever. Philibert v. Lacerte, 3 Q. L. R. 152, 
S. C. R. 1877. 



• On the trial of a petition the respondent may give 
evidence to show thau any other candidate has been 
guilty ot corrupt pmctice in the same manner aud with 
the fame effect as if he had bimtelf presented a petition 
complaining of such election or ol the conduct of such 
candidate. 

But before entering into such proof the respondent 
shall aive notice thereof to Much candidates tf he be not 
already in the cause, who may cross-examine the wit* 
nes?es against him and produce others on his own be- 
half. 

t Whosoever shall willfully and knowingly make a 
false statement Id the declaration given under section 
135 or section 180 shall incur a penalty of five hundred 
doltars, or imprisonment lor twelve months in default of 
payment. 

X 346. No candidate shall at any election, nor shall any 
other person at the expense of such candidate, either 
provide or furnish drink or other refreshments to any 
elector during such election, or pay for, procure or engage 
to pay ibr any such arink or other refreshment. 

246. Any person offending against any of the provi- 
sions of the six preceding sections shall incur a fine, not 
exceeding two hundred dollars or Imprisonment not ex- 
ceeding six months in default of payment. 



XXX. Qualification of Candidates. 

120. A deed given to transfer property to a 
candidate merely to qualify him, and with the 
intention that the property shall for all other 
purposes remain in the possession of the trans- 
feree, is insufficient under sec. 124 of the Quebec 
Elections Act,* even though it be clothed with 
all the formalities required for the valid transfer 
of the property. Hamilton & Beauckesne, 3 
Q. L. R. 75, S. C. 1876. 

121. And where there is onlv a simulated pay- 
ment of the price, and no delivery or putting m 
possession, that will be sufficient evidence of 
the intention, lb. 

122. The petitioner complained of the election 
of respondent, as a member of the Legislature of 
the Province of Quebec, on the ground inter alia 
that he was not duly qualified. By the evidence 
it appeared that the property which respondent 
had declared upon in the terms of the statute 
had been given to him by the person acting as 
his counsel at the trial, for the express purpose 
of aualifying him ; that it was so given a Hire 
<T aliment and with prohibition to sell, or in any 
way alienate, except with the express consent 
of the donor; that further that in case the 
donee should die before the donor the property 
should, in any case, return to the donor, anil 
further, the donor admitted that he should 
consider the donee bound in conscience to 
make him some return for it, whenever his 
means permitted him to do so. The evidence 
also showed that the property had been es- 
pecially purchased by the donor for the purpose 
of transferring it to the respondent, and had 
cost only $1700. Held, that even if the property 
were worth, as was alleged, $2,000, the rights of 
the respondent, restricted as they were, could 
not be said to be worth that amount, and the 
election was set aside. Beaudry & Brosseau, 
2 L.N. 218, 8. C.R. 1879. 

XXXI. Qualification of Elector. 

123. The date of the qualification of an elec- 
tor is that of the election list, and it is at the 
itrae of the making of the list by the secretary- 
treasurer that the qualification should exi>t and 
appear. Election lists of Kamouraeka, 3 
Q. L. R. 308, S. C. 1877. 

124. A and B possessed conjointly, and by equal 
parts, a property valued on the roll at from $200 
to $300. Neither the one nor the other could 
be put on the list. Neither could they if they 
had been, conjointly and by equal parts, tenants 
of a property, for which they paid annually, 
according to the roll, $20 to $30. In the first 
case, that they both might vote, the property 
would need to be valued at least $400. Id the 
second case, that they both might vote, the rent 



* No person shall be elected a member of, ot rote or 
sit as such, in the Legislative Assembly of this Province, 
who in not at least twenty-one years of age, of the male 
sex, a subject of tier Majesty by birth or naturalisation, 
free from all legal incapacity, and proprietor in possession 
of lauds or tenements in the Province of the value of two 
thousand dollars, over and above all rents, hypothecs and 
incumbrances and hypothecary claims thereon. 

And every person who hall sit or rote without having 
the aualiticataon required by this section shall incur » 

Eenalty of two thousand dollars for eaoh day he shall 
ave so voted or sat. 
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would need to be at least $40. But if A and 8 pos- 
sessed together property of the value of $300, A 
for a third and B for two-thirds, B could vote 
but not A, and the same as to rent. lb. 

125. If a property has been rented, ceded, or 
transferred for the sole purpose of giving a right 
to vote, the name of the person will be struck 
from the list.* lb. 

126. So also if a person is subject to any dis- 
qualification which does not appear by the roll 
or by the list, such as an alien, an imbecile or a 
felon. lb. 

127. So also if the secretary-treasurer has 
put on the list some one who has not the right 
to vote according to articles 11, 267 and 270 of 
the Election Act, or by section 14, amended by 
39 Vic. cap. 13, sec. 2.f lb. 

128. So also from facts which affect the 
right, but which does not appear on the roll as 
where a tenant does not hold/«u et lieu. lb. 

129. And the cure, as occupying the presby- 
tery, is not an occupant in the sense required by 
the Election Act, as the presbytery is not a tax- 
able property, tor it is on taxable property only 
that the voting qualification is based. lb. 

XXXII. Rule of Practice. 

130. By a rule of practice, made and promul- 
gated in Quebec, the cost of printing the evidence 
id election cases under the Quebec Act may be 
taxed against the taxing party. Robert & Ber- 
trand, 2 L. N. 309, S. C 1879. 



* Act 1875, 0eo. 88. If, upon proof, the council U of opin- 
ion that a property has been leaned, assigned or made 
orer, under any title whatsoever, with the sole object of 
firing to a person the right of haviug his name entered 
oo the hit of electors, it studl strike the name of such 
person from the said list, upon complaint in writing being 
nsde to that effect. 

t The following persons can in no case be electors or 
tote: 

1. The Judges of the Court of Queen's Bench and of the 
Superior court, the Judge of the Vice- Admiralty Court, 
the judges of the Sessions, District Magistrates, Recor- 
ders; 

1 OScers of the Customs, clerks of the Crown, olerks of 
the iv«ce, registrars, thcrifl*, deputy sheriff*, deputy 
clerks of the Crown and the officer* and men of the Fro- 
tucisJ or Municipal police force; 

8. Agent* lor the sale of Crown lands, postmasters In 
rides and towns, and all officers employed in the collec- 
ts jn of any duties payable to Uer Majesty, in tho nature 
o! duties of excise, fuoluding collections as well of federal 
sj os local revenue. 

If any of the persons set forth In this section vote,save 
in the case of section 206, he shall incur a penalty of not 
more than five hundred nor less than one hundred dol- 
lar*, or impruouuient not exceeding twelve months in 
•Walt of payment, and his rote shall be null and of no 
t&ci. Q. 88 Vic. cap. 7, sec. 11. 

If it is prorea before any court or Judge for the trial 
of election petitions Unit any corrupt practice has been 
committed bj or with the actual knowledge and consent 
of any candidate at an election, his election, if he have 
been elected, shall be void. 

And such candidate shall, during the seven years next 
after the date of such decision , be incapable of being e ecj- 
«d to, and of sitting in the Legislative Assembly, <>uu or 
voting at any election of a member of that house, or of 
holding an office in the nomination of the Crown, or of 
the lieutenant Governor in the Province, lb., sec. 267. 

Any person otner than a candidate found guilty of any 
corrupt practice in any proceeding in which, after notice 
of Uie charge, be has had an opportunity of being heard, 
ihaU,during the seven years next after the time at which 
be Is so found guilty, be incapable ot being elected to, and 
of Bitting in the Legislative Assembly, and of voting at any 
election of a member of such hou*e, or of holding any 
office in the nomination of the Crown or of.the Lieuteu- 
tat Governor in the Province. lb., tee. 87Q. . 



XXXIII. Services under. 

131. When the defendant, in a controverted 
election case, has not made election of domicile, 
service of papers may be made at the office of 
the prothonotary, and not at the elected domi- 
cile of the attorneys. Bruneau & Massue, 
10 R. L. 112, S. C 1879. 

XXXIV. Suspension of proceedings during 
the Sitting of t#k Legislature. 

132. It being enacted by 239 V. c. 14, s. 2, # 
that all proceedings respecting the trial of an 
election petition shall be suspended during the 
sessions of the Legislature of the Province, and 
during the eight days which precede and the 
three days which Ibllow such sessions, on the 
mere application of the sitting member — Held, 
that tiie hearing of an election petition, not 
only as being "a proceeding respecting the 
trial " of such petition, but as being part of the 
trial itself, must be suspended during a session 
of the Legislature, if an application to that effect 
be made by the sitting member. Perrault & 
Langelier, 5 Q. L. K. 242, S. C. R. 1879. 

XXXV. Treating. 

133. Where the charge in the petition and in 
"the particulars is merely ''treating," either cor- 
rupt treating or unlawful treating on polling 
day may be proved. Deslauriers & Larue, 6 
Q. L. R. 100, S. C. 1880. 

134. As to what is evidence of corrupt treat- 
ing, lb. 

135. It is treating within the meaning of 
sec. 257 of the Quebec Election Actt tor a can- 
didate to give a glass of liquor to a number ot 
people, comprising adherents of both candidates, 
and to the deputy returning officer in the poll 
on the day of polling, saying: "Gentlemen, if 
you wish to take a gla&d ot brandy, there is 
some in the room, go and help yourselves, but 
be l ore you go go and vote for whom you like. 
Hamilton & Beauchesne, 3 Q, L.R. 75, S. C. 
1876. 

XXXVI. Undue Influence* 

136. On appeal from a judgment of the 
Superior Court of the Province of Quebec, dis- 
missing the petition of the appellant against 
the return of the Hon. H. L. Langevin, as mem- 
ber of the House of Commous— Held, that the 
election of a member of the House of Commons, 
guilty of clerical undue influence by his agents, 
is void, and that sermons and threats by cer- 
tain parish priests amounted in the case in 



• 66a. All proceedings respecting the trial of an election 

{petition rhall be suspended during the sessions of the 
^gislatureof this Province during the eight days, which 
precede and the three days which U How such sessions, 
on the mere application of the sitting member. 

t The giving or causing to be given to any elector on 
the nomination day or day of voting, on account of such 
elector having voted or being about to vote, any meat, 
drink or refreshment, or any money or ticker to enable 
such elector to procure refreshment, shall be deemea an ' 
unlawful act, and whoever shall have been guilty of 
such unlawful act shall for each offence be liable to a 

Senaltv of ten dollars or imprisonment of one month In - 
efttult of payment. 
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Question to undue influence, and were in con- 
travention of the 95th sec. of the Dominion 
Election Act, 1874. # Broward k Langemn, I 
8. C. Rep. 146, Su- Ct 1877. m 

137. A threat by a Catholic pneat to refuse 
the sacraments to those who should vote for a 
candidate constitutes an act of undue influence, 
within the terms of sec. 268 of the Quebec 
Election Act.+ Hamilton & Beauchetne, 3 
Q.L.R.75,S.C. 1876. 



ENCROACHMENT— See BOUN- 
DARIES. 



ELECTION OF DOMICILE. 

I. By Attorneys ad Litem, tee ATTOR- 
NEYS. 



ENDORSER. 

I. Of Composition Notes* tee INSOL- 
VENCY, Composition Notes. 



ELECTORS. 

I. Qualification of, tee ELECTION LAW. 



ENDORSEMENT. 

I. Of Payments oh Note, etc., tee PRE- 
SCRIPTION. 

II. Of Note, etc., tee BILLS, etc. 



EMBEZZLEMENT— See CRIMINAL 

LAW. 



EMPHYTEUSIS— See RENT. 



EMPlfiTEMENT— See BOUN- 
DARIES. 



EMPLOYERS AND EMPLOYEES— 
See MASTER AND SERVANT. 



EMPLOYMENT. , 

I Of Wife's Money by Husband, tee MAR- 
RIAGE CONTRACTS. 



• RAvftrtln* 8. 0. See I. Dig. p. 407, Art. 8S, per 
Ki JwJfj^^ o tergymwi b~ *> j*|ht in the pulpit or 
Stby threatening ' iny <Um*ge. temporal or iRMtul. 
to reSMnSe liberty of a voter, to ea to compel him to 
Trt^orftbrtSi from Toting otherwiiie than aa he freely 

wills. 

♦ Ever? nereon who,dlreetlTor Indirectly, by himnelf or 
by wroSeTpenon on hU behalf, makei on of or 
iiJSlnm to make we of any force, riolenoe or restraint. 
StaSS or Threltona the infliction by himeelf or by or 
fhroShany other pewon of any injury, damage, barm or 
loWwm&yraent^or In any manner practices Intimda- 
tton noon or wrainat any pernon in order to tadnce or com- 
22 -2£ «£*m to rote orrefram from roting, or on ac- 
l?an?o! In^e^n having voted or refined from vo- 
ffn« at any deSo^j and every person who by abduction, 
da^oianyrrauJulent device or eontrivance impedes, 
SSvSu or6therwlse interferes with the free exercise of 
KS frJuchtoe^of any elector, or thereby compels, induces 
^ J!~viik noon an? elector either to give or refrain 
SLJE^JJin* SCrvote at any election. shaTi be deemed to 
STSifity o* tte offlnce of <' undue Influence," and .ball 
be Kni5J?ble accordingly by » penalty of {™*g£* 
dollars, or imprisonment lor six months in default of 

payment. 



ENFANTS. 

I. Interpretation of Term, tee WILLS. 



ENJOYMENT— See POSSESSION. 



ENQUETE— See PROCEDURE. 



ENTAIL— See SUBSTITUTION. 



ENTRIES. 
I. In Merchant's Ledger, tee EVIDENCE. 



EQUITIES. 

I. On Bills and Notes, tee BILLS OF EX- 
CHANGE, ETC. 



ERASURES— See PROCEDURE. 



ERECTION OF PARISHES— See 
PARISHES. 



ERROR— See CRIMINAL LAW. 

I. In Receipt may be Proved by Witnesses, 
tee RECEIPT. 

II. Principal Bound by Error in Trass- 
mission of Telegram to Agent, tee INSUR- 
ANCE. 

III. Writ of. 

138. Motion on behalf of prisoner that the 
original bill of indictment be sent up with writ 
of error — Held* unnecessary. Ling v. The 
Queen, 2 L. N. 409, Q. B. 1879? 32 & 33 Vic. 
cap. 29, sec. 77. 
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ERRORS. 

I. In Cadastre, set SEIUNIORIAL 
RIGHTS. 

II. la Derdb, see DEEDS. 

III. In Judgments, ate JUDGMENTS. 

IV. Is Warrant op Arrest fob ErrEUDi 
tion, see EXTRADITION. 



ERROR AND APPEAI^Sm AP- 
PEAL, CRIMINAL LAW. 



ESQUIRE. 



ESTATE. 
I. Or Insolvent, see INSOLVENCY. 



EVICTION— See SALE. 
I. Plkuhxo fkae of, *ee PLEADING. 



EVIDENCE. 

I. Adduced without Objection at Trial 

MN50T AFTERWARDS BE REJECTED. 

II . Admissibility of. 

III. Admissions. 

IV. Burden of Proof. 

V. Br 

Entries in Merchants Books. 
Interrogator!** Pro Confetti*. 

VI. Commencement of Proof in Writing. 

VII. Dec i ho by Oath. 

VIII. Documentary. 

IX. In Actions E if arte. 

X. In Criminal Casks. 
XL In Maritime Cases. 

XII. Judicial Notice. 

XIII. Oath of Master, see MASTER AND 
SERVANT. 

XIV. Or 

, Agency at Elections, set ELECTION 

law. 

Attorney of Record. 

BoUiffT 

Character of Plaintiff may be Admitted 
» Action of Damages for Malicious Prosecu- 
fc"i. see DAMAGES. 

Cieil Status, set CIVIL STATUS. 

Consorts. 

Debt. 

Donation. 



Master in Action for Wages may be Con- 
tradicted by Witnesses, see MASTER AND 
8ERVANT; 

Theft at Hotel. 
H- Parole. 
XVI. Pbitileoed Communications. 



XVII. Proof of Death. 
XVin. Proof of Title. 

XIX. Second abt. 

XX. Serhent Suppletoire. 

XXI. Statute of Frauds. 

XXII. Value of Preliminary Affidavits. 



139. Action Tor demurrage, founded on k 
charter party executed at Newcastle, between 
the plaintiff, owner of the ship James Dall, and 
the Brockville Gas Co. of Ontario. The 
charter party, after mentioning the number of 
lying days to be allowed for the discharge of the 
cargo, said, " the merchant to have the option 
of keeping tbe vessel ten days on demurrage, 
over and above the said lying days, at six pounds 
per day," and tbe bill of lading stipulated that 
the assignee thereof should pay freight for the 
coals therein mentioned, and "all other condi- 
tions at per charty party." At tbe argument 
defendants contended that there was no legal 
proof or the charter party, which was evidenced 
only by a paper purporting to be a copy, while 
the non-production of the original was wholly 
unaccounted for- -Held, that as no objection hail 
been raised to the evidence when adduced, that 
none could be raised at the argument. Ttocmtex 
v. CbuflAurrt, 3 Q. L. R. 104, S. C. B. 1874. 

140. The action of the plaintiff, which was 
dismissed in review, turned on the proof of the 
endorsatioD of a note, tbe signature or which 
was denied by respondents. Proof by compari- 
son of signature with other signatures of defen- 
dant This evidence, drawn from comparison 
of writing, was adduced without objection or 
protest on the part of respondent. Tbe ordi- 
nary rule, under the English law, is that inad- 
missible evidence taken without objection can- 
not afterwards be objected to. This was held 
by tbe Court of Review at Quebec, in Thwaite 
r. Colthurst, Chief Justice Meredith there 
citing the authorities sustaining the doctrine. 
Question, Did tbe waiver by not objecting to 

render it evidence upon which the court can 

:t? — Held, that the rule applies to secondary 

evidence, and should not be carried so for as to 

render good, evidence which is absolutely 

illegal. Paige & Ponton, Q. B. 1877. 

II. Admissibility of. 

141. Under a general denial the defendant 
snnot be permitted •- - ' - *' - * 

for whicb damages a 
in use before the r'-' 
& Dionne, H.J 

III. Admissions. 

142. The allegations of an election petition 
■ay be admitted by respondent, so as to cause 
im to lose his seat. Langlois v. Valin, 6 

Q. L. R. 18, C. C. 1879. 

143. In an action to set aside an assessment 
vlt it is not necessary that the roll be produced, 
T the irregularities complained of can be estab- 
lished by the omission" of the adverse parly. 
Bitton & City of Montreal, 10 H. L. 100, & 2 
L. N. 341, Q. 6. 1879. 
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144. Admissions, whether judicial or extra 
judicial, cannot he divided against the party 
making them. Sauvi k Veronneau, 24 L. C. «T. 
308, k 3 L. N. 75, Q. B. 1880. 

146. In February, 1876, a writ of attachment 
under the Insolvent Act, 1875, was issued 
against F. C. and S. J. M., carrying on business 
as printers and publishers at Montreal, and 
appellant was appointed assignee to the estate 
of the firm, as well as to the individual estates 
of each partner. In March, 1876, the respon- 
dents presented a petition to the Superior Court, 
S raying that the appellant, as assignee of C. k 
[., be ordered to deliver to them certain plant 
and machinery, which respondents claimed to 
be their property in virtue of a deed of sale in 
their favor by the insolvent C. passed before 
a Notary Public on the 3rd May, 1875. In 
their petition the respondents alleged, "That 
the said purchase was made by your petitioners 
in good faitb, and that they paid for the said 
articles above enumerated the sum of $5000, 
but that the said deed erroneously states the 
price to have been $7,148.40." Appellant in his 
answer admitted the sale, but alleged that the 
price stated in the deed and schedule annexed 
was the real price of the articles sold, and that 
the respondents were only entitled to the 
goods on the payment of $2,188.40, the differ- 
ence between the amount paid and the price 
mentioned in the deed. In order to establish 
that the amount mentioned in the deed had 
not been paid, appellants had to rely on the 
answers of respondents — Held, that the appel- 
lant could not divide the respondent's answer in 
order to avail himself of what was favorable 
and reject what was unfavorable, and judgment 
o f cou rt below con fi rn led . Fulton k McNamee, 
2 S. C. Rep. 470, 8u. Ct. 1878. 

146. The appellant was sued for $105, money 
lent. On being examined as a witness he 
admitted he had borrowed $100. On cross- 
examination, however, he stated that he bad 
since returned the money, and at the time the 
action was instituted owed defendant nothing. 
On re-examination he said the amount was 
included in a larger amount paid to a third 
person — Held, that as he had not told the same 
Mory throughout, that hie admissions were 
divisible. Cotnoir k Parenteau, 3 L. N., Q. B. 
1880. 

147. Admissions in answer to interrogatories 
surf aits et articles cannot as a rule be divided. 
O'Brien k Molson, 2 L. N. 310 ; k Christin k 
Valois, 3 L. N. 69, Q. B. 1879. 

148. Judicial admissions cannot be divided 
against the party making them. O'Brien v. 
Molson, 21 L. C. J. 287,8. C. 1877 ; 1243 C. C. ; 
k O'Brien k Thomas, 24 L. C. J. 43, Q. B. 
1879. 

149. The aveu of a party to a cause cannot 
be divided against him. McNichols k Badeau 
k Canada Guarantee Co., 3 L. N. 133, S. C. 
1880 ; k Johnson k Long tin, 3 L. N. 86, k 24 
L. C. J. 292, C. C. 1880. 

IV. Burden of Peoof. 

150. Where a farmer brings action against 
a neighbor for damage caused by a fire which 
existed in the neighbor's clearipg — Held, that 
it is lor the plaintiff to prove that the fire was 



started by the defendant, or by some one for 
whom he is responsible. Turcotte <£ Rioux, 
9 R. L. 363, Q. B. 1876. 

151. Where to an action on a promissory 
note the defendant pleads that the stamps on 
the note were not placed there at the time the 
note bears date, and files an affidavit to that 
effect, the burden of proof is still on the defen- 
dant to show that that was the case. National 
Insurance Co. v. St. Cur, 5 Q. L. R. 258, S. C. 
1877. 

152. On a petition to quash a capias — Held, 
that it was for the defendants to show that the 
allegations of the affidavit were false. Mc 
Namee v. Jones, 3 L. N. 371, S. C. R. 1880. 

153. Action by a depositor against the bank 
for a balance of deposit. Plea, that the balance 
sued for had been withdrawn by cheque of 
plaintiff. Plaintiff denied the cheque which 
was filed — Held, reversing court below,* that 
the burden of proof was on the bank to show 
that he had signed it. Clarke k Exchange 
Bank, 3 L. N. 45, Q. B. 1880. 

V. By. 

154. Entries in Merchants* Books.— -In an 
action against executors to account — Held, that 
entries in merchants' books regularly kept and 
unchanged during a term of years, with an 
annual rendering of accounts conforming to 
such entries to creditors, make proof against 
such merchants, particularly after the death of 
the creditors. Darling & brown, 21 L. C. J. 
169 & 2 8. C. Rep. 26, Su. Ct. 1877. 

155. Interrogatories Pro confessis. — The 
plaintiff claimed $5000 damages for verbal 
slander. The defendant was a foreigner, and 
during the pendency of the case left the Pro- 
vince. The only proof the plaintiff had then 
of this case was oy serving interrogatories, and 
having them taken pro confessis. Case proved 
but not entitled to so much favor as if proved 
otherwise. Damages $11 and costs. Fortin & 
Say, 3 L. N. 331, S. C 1880. 

VI. Commencement of Proof in Writing. 

156. The only point in this case was whether 
there was sufficient evidence in the defendant's 
admissions and letters to let in parol testimony. 
Per Curiam — I have already intimated my opi- 
nion that the relation of vendor and vendee 
being once established, the evidence of C and 
the other witnesses is to be looked at to see the 
term 8 of this contract, and whether it has been 
fulfilled or not, and whether the plaintiff has 

f roved damages. Barron k Coultry, S. C. 
877. 

157. The answer of a party examined on 
fails et articles cannot be divided so as to ob- 
tain a commencement depreuve sufficient to let 
in parole evidence. Christin k Valois, 3 L. N 
59, k Sauvf k Veronneau, 3 L. N. 75, k 24 
L. C. J.308,Q. B. 1880. 

158. The action set up a verbal sale of land, 
which the defendant himself had recently pur- 
chased for $1400 cabh, and asked that in default • 
of defendant passing a title to him, plaintiff, that 
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judgment go in place of it. Defendant denied 
the sale, and said that there had only been Rome 
conversations on the subject, not by him but by 
another. Plaintiff produced two lettern, one 
bearing the signature of defendant, the other 
that of his advocate, but both written by the 
defendant himself, who, when examined as a 
witness, admitted them, but swore that the pro- 
position to the plaintiff and the conversations 
with him were in the name of the other person 
referred to and on his behalf. Plaintiff admit- 
ted that the deposition of the defendant taken 
alone could not be a commencement of proof in 
writing, but contended that the contradictions 
between it and his plea, aided by the two letters, 
made a commencement of proof sufficient to ad- 
mit verbal evidence — Held, that there was no 
sufficient commencement of proof. Action dis- 
missed. Anctil v. Dechene, 6 Q. L. R. 318, 
S. C. R. 1880. 

VII. Decisory Oath. 

159. An acknowledgment sufficient to inter- 
rapt prescription, in an action in which the 
amount demanded exceeds $50, cannot be 
proved by the oath of the party to be charged 
either affirmatively given or negatively taken 
proconfesris on default. Fuchs v. Legare*, 3 
Q.L. R. 11, C. C. 1876. 

VIII. Documentary.* 



IX. In Actions Exp arte. 

160. In an action founded upon a detailed 
account the court cannot give judgment in 
favor of the plain tit! without any other evidence 
than that of the plaintiff himself. Plante v. 
Corner, 5 Q. L. R. 351, S. C. 1879. 

X. In Criminal Gases.* 



* ACT TO AMB1TD THE LAW RESPECTING DOCUHS1TT- 
ABTKVlDBirOB IN CERTAIN OA8B8. 

Attended to 21** March, 1881. Her Majesty by and with 
the advice and consent of the Senate and House of 
Commons of Canada enacts as follow* : 

1. Prknik facie evidence of any proclamation, order, 
regulation or appointment, made or Issued Wore "r 
after the passing of this Aot by the Governor General 
or by the Governor in Council, alio of anv proclamation, 
order or regulation or appointment, mode or issued be- 
fore or after the pawing of this Act. by or under the 
authority of any minister or bead of any Department of 
the Government of Canada, may be given In all Court* 
of Jostice established by the Parliament of Canada, and 
in all lend proceedings whatsoever, civil or criminal, 
over which the Parliament: of Canada has legislative 
authority, in all or any of the modes hereinafter men- 
tioned, that is to say : 

1. By production of the Canada Gazette purporting to 
contain a notice of Bach proclamation, order, regulation 
or appointment. 

1 By the production of a copy of such proclamation, 
order, regulation or appointment purporting to be 
printed by the Queen's printer tor Canada. 

3. By the production in the case of any proclamation, 
oider or regulation, issued by the Governor General or 
by the Governor in Council, of a copy or ex tract purport- 
ing to be certified to be true by the clerk or assistant or 
acting" clerk of the Queen's Privy Council for Canada; 
and in the case of any proclamation, order regulation or 
appointment, made or issued by or under the authority 
of any such minister or head of a Dei>artment, bv the 
production of a copy or extract purporting to be certified 
as true by the mintsrer or by his deputy or acting de- 
puty, or by the secretary or acting secretary of the de- 
partment over which he presides 

1 Prima Jade evidence of anv proclamation, order, 
regulation or appointment, made or issued before or 
after the passing of this Act by a Lieutenant G vernor 
of any Province in Canada, or by his Executive Council, 
bring the head of any Department of the Provincial 
Government of the Province, may be given in all Courts 
of Justice established by the Parliament of Canada, and 
in all leal proceedings whatsoever, civil or criminal, 
over which the Parliament of Canada has legislative 
authority, in all or any of the modes hereinafter men- 
tioned, that is to say: 

1. By the production of a copy of the official Gazette 
for the Province, purporting to contain a notice of such 
proclamation, order, regulation or appointment. 



2. By the production of a cony of such proclamation, 
order, regulation or appointment purporting to be 
printed by the Government printer tor the Province. 

8. By the produciion of a copy or extrac* of such pro- 
clamation, order, regulation or appointment certified to 
be true by the clerk or assistant or acting clerk of the 
Executive Council, or by the heal of any Department of 
a Provincial Government, or by his deputy or acting 
deputy as the cane may be. 

8 No proof shall be required of the handwriting or 
official position of any person certifying in pursuance of 
this Act to the truth o? any copy of or extract from any 
proclamation, order, regulation or appointment, and any 
copy or extract mav be in print or in writiug, or partly 
in print and partlv in writing. 

4. Ifanv perron, 

1. Prints any proclamation, order, regulation or ap- 
pointment or notice thereof, and causes the same falsely 
to purport to have been printed by the Queen's urinter 
or the Government printer for any Province of Canada, 
as the ca»e mav be, or tenders In evidence any copy, of 
any proclamation, or-ter, regulation or appointment 
which falselv purports to have been printed as aforesaid, 
knowing that the same ww not so printed;— or. 

2. Forges-or tenders in evidence, knowing the same to 
have been forged, any certificate authorized to be made 
or given by this Aot, or by anv Act of Parliament, or by 
any Act of a Pro incial Legislature, for the purpose of 
certifying or verifying anycopv or extract of any pro- 
clamation, ortiVr, regulation, appointment, paper, docu- 
ment or writing of which a certified copy may lawfully 
be offered as prima facie evidenc-. he snail be guilt* of 
felon v and shall in conviction be liable to be imprisoned 
In the Penitentiary for five years, or for any term not lew 
than two years, or to he imprisoned in any other gaol or 
place of confinement for any term lies than two vears. 

5. The provisions of this Act shall be deemed to be In 
addition to and not in derogation of any powers of 
proving documents given by any existing statute or 
existing at common law. 

6. This Act may be cited as " The Documentary Evi- 
dence Act, Canada, 1881." 

• AOTB A L'EPFBT D'AMBVDER LA LOI DB LA PBKUVB 
DA.N8 LE8 C A US KB OKIMINKLLKfl, QUANT A LA MA- 
NIBRB DB PRENDRE ST FUBB RKRVIR LBB DEPOSI- 
TIONS DB PBBSONMB8 QUI NK PBUVENT A88IBTKR AU 
F&O0B8. 

SanctionnA le 7 mai 1880. 

Considerant qu'il peut arriver qu'u»e personne dan- 
gereuB»ment malade et i • capable de voyager soit en 
mesure *c fournlr de* renseignementaeMentlels et impor- 
tant* au Rujet d'une offence poumuivable par voie d'acte 
d'accusation, ou d'une personne qui en e*ta^cuae>,etqu'ii 
est desirable dans l'lnteret de la verite et de la justice 
que Ton prouve les moyen* de porpetuer ee tfmoignage 
et de s'en servlr si la personne qui l'a donne vlent a 
mourir. 

A ces oanses Sa Majest* par et de I 'avis et du eonsente- 
ment du Senat et de la Chambre des Communes du 
Canada, decrete ce qui rait: 

1 Chaque fols quo Ton dgmontrera, a l'lnstance de la 
Couronne ou du preveno ou defendeur a la untisfactlon 
d'un Juge de toute Cour de J uri diction crimlnell* com- 
petent*) en Canada, qu'une personne da»>gewu«ement 
malade et qui dans l'ontnion d'un medecin pratiquant, 
lioencie, no relevera probablement d«* cette m • Indie, «*t en 
me8ure de donner et consent fcdonner quelque renselgne- 
ment essentlel au sojet de quelque offense poursulvable 
par voie d'acte d'»ccusation, ou au sujet de quelque 
per*onn» prevenue de quelque offense de cette nature, 
ll sera lolslble au dit juge par ordon nance rignee de »a 
main «ie nomraer un commiwaire pour prendre par ecrit 
la deposition sous serment ou affirmation de la pemoline 
malade; et oe commissaire prendre ceite deposition et la 
signera et y ajoutera les noms des personnes pr&entes 
(sll y en a) lorsqu'elle a ete pri«e, et ri cette deposition 
a trait a quelque offence poursuivable par voie d'ao'e 
d'accucation pour Isquelle quelque personne prevenue de 
cette offense est deja emprisonnee, on a fournlr caution 
pour sa oomparntion au procea, 11 la transmettra aveo lea 
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161. Where the prisoner, a clerk and assia- 
taut to a country postmaster, was indicted for 
stealing a registered letter and forging the name 
of the person to whom it was addressed , and also 
for embezzling from his employer, and it was 
sought by the evidence of the postmaster to 
prove a confession of the prisoner made after 
the witness had intimated to him that he had 
better confess — Held, that notwithstanding the 
conversation begun about the embezzlement, 
that evidence of the confession could not be 
received on the other indictments. Regina & 
Wvllie, 3 L. N. 139, Q. B. 18S0. 

162. And in the same case, a new witness 
having been discovered after the retirement of 
the jury, whose evidence would, if true, be con- 
clusive of the prisoner's innocence of the theft 
and forgery, application was made that the jury 
be recalled and the evidence submitted to them 
— Held, that the application could not be 

§ ran ted, but that the remedy would be the 
ischarge of the jury at the instance of the 
Crown with the prisoner's consent. lb. 

XL In Maritime Gases. 

163. The court will not receive as evidence 
depositions of persons professing to be skilled 
in nautical affairs as to their opinion in any 
case. "Attila," The, 5 Q. L. R. 340, V. A. (3. 
1879. 

XII. Judicial Notice* 

164. The judges of the Superior Court are 
he'd to take notice and to know the localities in 
which the Commissioners Courts are situated, 
inasmuch an the establishment of these courts 
is published in the " Quebec Official Gazette." 
Dubois k Fauteux, 7 R. L. 430, S. C. 1875. 

dits ajout&i a 1'offlcier competent de la Cour devant 
laquelle doit avoir lieu le proces de la iiersonne prevenue 
ain»i empiisonnee ou ay ant fourni caution ; et dans tous 
les cas, II la transmettra an ffreffler de la paix du comt6, 
de la division, ou de la cite od il aura pris cette deposition 
lequel est par le prevent requi* de la con server et deposer 
dana les archives et sur I'ordre de la four ou d'uu Juge, 
de la transmettre a 1'offlcier competent de la Cour dans 
laquelle elle devra servir de preuve; si ensuite lors du 
prnce* du pr^venu ou de I'offense a laquelle a trait cette 
deposition, il est prouve, que la p»rsoniie qui l'a faite e*t 
morie, ou s'il est prouve qu'il n'y a aucune probability 
raisonnable que cette personne soit jamais en etat d'as- 
sistar au proces pour y rendre temolgnage a <*harge ou a 
decharge de raocus6, suns plus amnle prenve de son 
authenticity que l'appa rente signature du Commissatre, 
par ou devant lequel elle paraltra avoir 6*e prise; et sur 
production de rordonnance du juge nommant oe Com- 
mitwaire, et pourvu qu'U suit prouve a la sati* faction de 
la Cour qu'avis raisonnable de 1'intentiou de prendre 
cette deposition a 6t6 signitte a 'a personne (qu'elle soit 

Soursuivante ou accuse*) coutre laquelle on se proposera 
e la lire corame preuve et de cette pewonne ou son 
conseil ou procureur, a eu ou aura pu avoir si elle eftt 
voulu y a- sister, toute liberte de (aire mbir un contra 
inter rogatoire a la personne qui l'a taite. 

2. Loroqu'u i prison nier en etat darre»tation aura 
signing un avis ou rt-cu signification d'uu avis de Tin ten* 
tiun de prendre queique deposition, telle que ci-dessus 
mentionnee, le luge qui aura nonime le Cotnmlxtaire tel 
que mentioning dans la section prece'dente, pourra par nn 
ordreecrit, ordonner au gedlierayant la garde du prison- 
nier de le conduire k I'endroit d'gsigne aim* le dft avis, 
afin qu'il soit present a la deposition ; et ce geoller y 
condui a le prison nier en conwequence, et les frais de oe 
transport seront pa, es a meme le* fonds aflfectes aux 
autre* depenses de la prison d'oa le prisonnier aura e e 
conduit. 

3. Tout juge d'une Cour Sunerieure de droit et les 
juge* des Cours de comtes ezereant jurisdiction crimi- 
nelle auront 1<> droit d*» deceruer tout ordtv, que ce soit 
en vertu des sections precedent** du present acte. 



165. Where, in a case to which the attorney 
general was a party, a change of attorney 
general took pl&cependtnte lite, and motion was 
made that proceedings be stayed until the new 
attorney general should take up the instance, 
the motion was granted, the court holding that 
it would take official notice of the fact published 
in the Quebec Gazette, that the opposant pro 
reaina had ceased to be attorney general. 
Stmms v. The Quebec, Montreal, Ottawa & Occi- 
dental Railway Co. & Angers, Attorney General, 
1 L. N. 151, & 22 L. C. J. 20, S- C. 1878; 

XIII. Oath op Master. 

166. Art. 1669 of the Civil Code* concerning 
the oath of the master does not apply to an 
action for wages by a boy employed as carter. 
Denis v. Poitras, 3 Q. L.'R. 162, "S. C.1877. 



XIV. Op. 

167. Attorney of Record. — The attorney of 
record, even in a non-commercial case, may be 
heard as a witness on behalf of his client if 

?arole evidence be admissible. Ret. Dames 
Trsulincs v. Egan, 6 Q. L. R. 38, C. C. 1879. 

168. The evidence of the attorneys ad litem to 
be rejected whenever possible. Motson & Carter, 
3 L. N. 258, Q. B. 1*80. 

169. Bailiff, — A bailiff who has acted in a 
case may be examined as a witness provided 
that it is not to prove conversations or admis- 
sions made at the time of the service. Garneau 
v. Courchene, 6 Q. L. R. 34, C. C. 1879. 

170. Consorts. — Under the Quebec Act 35 
Vic. cap. 6, sec. 9,t the right to examine a con- 
sort as a witness is conferred upon the adverse 
party only. Lareau & Beaudry, 22 L. C. J. 
336, 8. C. 1878. 

171. Sec. 9 of cap. 6 of the Statute of Quebec 
35 Vic, providing that where consorts are 
separate as to property, and one of them as 
agent has administered property belonging to 
the other, the consort who has so administered 
may be examined in relation to any facts con- 
nected with such administration, must be inter- 
preted in the interests of the adverse party onlv. 
Fourquin & McGreevy, 9 R. L. 383, S. C. 1877. 

172. Debt. — Action by respondent to recover 
a first instalment of $3,000, on an obligation to 
pay $18,000, as being a claim against the 
North Shore Railway Co., of which appellant 
was contractor* The respondent was to obtain a 
resolution trom the directors of the company 
acknowledging the debt. By his action he 
ordered that the appellant had rendered it im- 
possible for him to obtain this resolution, inas- 
much as he had abandoned his contract with 
the company, which had ceased to exist, the 
Provincial Government having assumed the 
line, and made a new contract with appellant, 
by which the latter was to pay all the debts of 

•In any action for wages by domestics or farm ser- 
vants in the absence of written proof the master may 
offer his oath as to the conditions of the engagements, 
and as t the laotof payment, accompanied **y a detailed 
statement. 

It' the osth be not offered or the master it may be de- 
ferred to him. and is ot a decfsory nature as regards the 
subjects to which it is limited. 

t See I. Digest, p. 184, Note. 
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the extinguished company — Held, that without 
proof of tlie debt respondent could not recover. 
McGreecy k Vanasse, 4 Q. L. R. 55, & 1 L. N. 
32, Q. B. 1877. 

173. Donation.— A writing is not necessary 
to establish a donation for public uses, where 
the public have been in actual possession for a 
number of years. Guy & City of Montreal, 3 
L. N. 402, Q. B. 1880. 

174. Endorser. — In an action on a note, the 
evidence of an endorser not sued was offered to 
prove that the signature of appellant, another 
endorser, was genuine. Evidence refused, and 
action dismissed, but held in appeal, that the 
evidence was perfectly good. McLeod & The 
Townships Bank, 2 L. N. 239, Q. B. 1879. 

175. Theft at Hotel.— The evidence of a 
traveller is sufficient to establish not only the 
value, but the fact that things have been 
Ptolen from his room at a hotel. Grannis & 
Geriken, 21 L. C. J. 265, Q. B. 1876. 

XV. Parole. 

176. In an action against a principal on a 
power of attorney, parole evidence is not ad- 
missible to show that the agent was authorized 
to do more than was expressed in the written 
instrument. Serrt dit St. Jean et vir & Metro- 
politan Bank, 21 L. C. J. 207, S. C 1876. 

177. In an action on a policy of marine in- 
surance, the plaintiff wished to prove a con- 
versation between himself and the agent of the 
defendants, when the policy in question was 
applied for, the object of proving that conversa- 
tion being to show the meaning which the 
parties themselves attached to the words " the 
vessel to go out in tow " — Held, that although 
ambiguous terms in a written instrument may 
be explained by parole evidence of a usage, they 
cannot be explained by parole evidence of a 
conversation which took place when the con- 
tract was made. Connolly v. Provincial Insur- 
ance Co., 3 Q. L. K. 6, S. C. 1876. 

178. On an action for calls on stock to which 
m ^representation was pleaded — Held, that ver- 
bal evidence could not he received to contradict 
the written consent of the part v. Motional 
Insurance Co. v. Chcvrier, 1 L.N. 591,8. C. 
1878. 

179. Under Art. 1690 C. C.,* a builder can- 
not make proof, either by parole evidence or 
the oath of defendant, of the making or furnish- 
ing of extras in a contract for the erection of a 
building. Beckham v. Farmer, 21 L. C.J. 
164, S. C. 1877. 

180. Parole evidence of a compromise can- 
not be admitted for the purpose of proving 
interruption of peremption, rhaneufv. Coch- 
rane, 22 L. C. J. 106, 8. C. 1877. 

181. In an action in which the defendant had 
occasion to set up a certain lease, and the plain- 
tiff wished to disparage it, the defendant him- 



* When an architect or builder undertakes the con- 
•traction of a building or other works by rontraot upon 
* plan and specific* ions at a fixed price, he cannot 
cnim any additional turn, upon the ground of a obange 
jn>m the plau and specification*, or of an increase In the 
labor and material*, unto** such change or increase is 
•athorisnd in writing, and the price oi themis agreed 
upon with the proprietor. 



self was called as a witness, and Wfcs asked if 
he had not executed the lease in question in 
order to give the lessee (the plaintiff; the right 
to vote at an election then imminent — Held, 
that the question would be allowed, seeing that 
it was the partv himself interrogated. Bonin 
v. Bonin, 9 R. "L. 372, S. C. 1877. 

182. Parole evidence will be admitted to 
show that a promissory note was not paid, 
although the debtor has the note in his hands. 
Grenier v. Pothier, 3 Q. L. R. 377, Q. B. 1877. 

183. A guarantee by the agents of a joint 
stock company, to take payment of a subscrip- 
tion of shares in merchandize, cannot be 

? roved by parole. Compagnie de Navigation 
Inion v. Christin & Valois, 2 L. N. 27, S. C. 
1878. 

184. Parole evidence may be admitted to 
prove the value of an architect's services. Boy 
v. Huot, 2 L.N. 347, 8. C. 1879. 

185. Plaintiff sued hypothecarily for $37, 
balance due upon a notarial obligation for $72 
— Held, that payment could be proved by 
parole evidence. Massi v. CoU, 5 Q. L. R. 
145, S. C. 1879. 

186. In a suit between rate-payers and school 
commissioners to set aside a sale of land 
for school taxes, the fact that the ratepayers 
are dissentients, and the organization of a Cor- 
poration of dissentient school trustees may be 
proved by verbal testimony, where it is evident 
dv receipts for school taxes granted by such 
dissentient Corporation in favor of said rate- 
payers during a series of years and by oth<T 
circumstances, that such a Corporation has 
de facto existed, and claimed payment of school 
taxes in that capacity during manv years. 
School Commissioners of Roxton & Boston, 3 
L. N. 20, & 24 L. C. J. 122, Q. B. 1879. 

187. The respondent, a broker, sued appellant 
for $695.62, the alleged amount of loss on a 
purchase and resale of 500 tierces of lard, made 
as respondent alleged on an order given him by 
appellant, who afterwards refused to accept, and 
respondent was obliged to re-sell at a loes,which, 
with his commission, amounted to the sum 
claimed. At the trial appellant acknowledged 
taking the order, but alleged that it bad been 
executed after the time limited, and contrary to 

'his instructions in other respects. Respondent's 
son was then called to prove the purchase of 
the lard, and that appellant had expressed him- 
self satisfied with it and promised to settle— 
Held, overruling the decision of the Superior 
Court, that verbal testimony of the purchase of 
the lard could not be received so as to bind the 
principal to the agent, nor could the brokers 
note avail for that purpose. TrenholmeA McLen- 
nan, 3 L. N. 35, & 24 L. C. J. 305, Q. B. 1879. 

188. Action by the cessionnaire of a builder 
against the representatives of a person deceased 
tor work done for him. The defendants pleaded 
prescription, and the plaintiffs answered by 
alleging an interruption of the prescription by 
an acknowledgment which the deceased had 
made. This acknowledgment was proved 
only by the verbal testimony of one who had 
been agent and subsequently testamentary ex- 
ecutor of deceased — Held, that his evidence 
after he bad ceased to be agent and executor 
could not be received. Pinsonneault & Desjar- 
dins, 3 L. N. 29, & 24 L. C J. 100, Q. B. 1879. 



315 



EVIDENCE. 



EXCEPTION DILATOIRE. 316 



189. The engagement by a railway company 
of a civil engineer for the construction of the 
railway ifl a commercial matter, and may be 
proved by verbal testimony. Legge & Lauren" 
Han Railway Co., 3 L. N. 23, & U L. C. J. 98, 
Q. B. 1879. 

190. Parole evidence is not admissible to 
'prove that a subscription of stock in a company 

was conditional when the writing contains on 
the face of it an absolute promise. Wilson v. 
La SocUti de Construction de Soulanges A 
Divers garnishees, 3 L. N. 79, 8. C. 1880. 

191. In an action against the transferor of a 
claim with guarantee — Held, that the property 
of the debtor should have been first discussed, 
as the insolvability of the debtor could not be 
proved by witnesses. Ldbelle & Saver, 10 R. L. 
645, S. C. R. 1880. 

192. Payments of a sum exceeding fifty dol- 
lars, as the total arrears of interest on two 
obligations, and the creditor's acknowledgment 
to that effect, cannot be proved by verbal testi- 
mony. Montchamps & Terras, 3 L.N. 339, 
8. C. 1880. ^ 

193. The plaintiff placed a horse with defen- 
dant to pasture, and while there a person who had 
been in the employ of plaintiff came and repre- 
senting that he had authority from plaintiff, 
took it away and ran off to the States. Defen- 
dant being examined acknowledged the depot, 
but set up these facts as exempting him from 
liability — Held, that as it was not a commercial 
case, neither the depot nor the restitution could 
be proved by witnesses, and the answer of the 
defendant could not be divided against him. 
Johnson & Long tin, 3 L. N. 86, & 24 L. C. J. 
292, C. C. 1880. 

XVI. Privileged Communications. 

194. During the trial of a controverted elec- 
tion petition, a witness, a farmer of the village 
of Berthier, was asked the following question — 
" Pendant cette election avant la volafion vous 
u Hes-vous present* pour vous eonfesser au 
" Reverend Messire J. B. C. t preHre cure* de la 
** Ville de Berthier, et pour quelle raison a-t-il 
" refuse* de vous eonfesser. " — Held, on objec- 
tion, that what passed at the confessional' 
between the witness and his curi was privileged, 
and proof of it could not be permitted. Masse* 
& Robillard, 10 R. L. 527, 8. C. 1880. 

XVII. Proof op Death. 

195. In an action for an account of a com- 
munity commenced between the grandmother 
of plaintiff and the defendant, her second hue- 
band, in which it was necessary for the plain- 
tiff to prove the death of the first husband, her 

grandfather, who was drowned in an unin- 
abited part of the Province, where there were 
no priests or ministers, magistrates or coroner, 
and no registers of civil status — Held, that 

5 roof by witnesses was sufficient. Gutting & 
ordan, 10 R. L. 401, Q. B. 1879. 

196. An affidavit of the death of a person out 
of Lower Canada purporting to be sworn before 
a foreign notary does not make proof of its eon- 
tents. Quinn k Dumas, 23 L. C. J. 182, Q. B. 
1874. 



XVIIL Pboop of Title. 

197. In an action negaloire the plaintiff is 
not bound to prove the registration of the will 
under which he claims. Tetu& Gibb, 10 R. L. 
483, Q. B. 1880. 

XIX. Secondary. 

198. Prisoner was accused of having set fire 
to his workshop, which was insured for $400 in 
the Citizens Fire Insurance Co. of Montreal. 
The only proof against him was his confession 
to three witnesses. The agent of the company 
was put io the box to prove the insurance and 
produced a memorandum of the policy, the 
original policy having after the claim was paid 
been sent to the head office of the company in 
Montreal— Held, that no secondary proof of the 
contents of an insurance policy will be allowed 
when the original policy itself, though deposited 
in another district, could have been obtained. 
Regina v. Bo ur ass a, 3 Q. L. R. 359, Q. B. 1877. 

XX. Serment Sdppletoire. 

199. In an action against a husband separate 
as to property from his wife, defendant pleaded 
that he should have been credited with a pay- 
ment of $ 90 which he had made, but which had 
been credited to an account of his wife's previous 
to her marriage. There being no evidence but 
that of the defendant himself a« to the particulars 
of this payment the serment suppletoire was de- 
ferred to the plaintiff. Oakes et al.v. Clements, 
2L. N. 271,8. C. 1879. 

200. On the contestation of an opposition to 
the seizure and sale of household furniture, 
bought by the wile of the defendant, the oppo- 
sant brought evidence of her ownernhip of all 
the things seized, with the exception of three 
or four articles. Concerning these the official 
oath (serment judicaire) was submitted by the 
court, and the contestants appealed on the 
ground, that as there was no proof concerning 
these things on which to base the official oath, 
that it was improperly taken — Held, that the 
oath was properly submitted, and judgment con- 
firmed. May & Vhewreux, 3 L. N. 110, Q. B. 
1880. 

XXI. Statute of Frauds. 

201. A sale by an agent in a matter oyer $50 
cannot lie proved without a memorandum in 
writing, so as to defeat the right of the principal 
to recover the subject matter of the sale. Lynn 
& Nivin, 23 L. C. J. 235, Q. B. 1874. 

XXII. Value or Preliminary Affidavits. 

202. Affidavits to procure revendication, 
capias or attachment are completely exhausted 
by the issue of the writ, and are of no value as 
proof in the cave. Crehen v . Hagerty, 3 Q. L. R. 
322, 8. C. 1877. 



EXCEPTION DILATOIRE, Costs 
of See COSTS. 



EXCEPTION DECLINATOIRE-Sm 
PEOCEDURE. 



EXCEPTION TO THE FORM- 
PROCEDURE. 



EXCHEQUER COURT. 

I- Security for Costs in, see COSTS. 



EXECUTION. 

IJ- Aburi awrita. 

III. Appointment of Guaruias. 

IV. Damages for Illegally Proceeding 

V. Exemptions. 

VI. For mohbthan is Due, see OPPOSI- 
TION. 

VII. Not STOpptn by Appeal. 

VIII. Of Bank Shares. 

IX. OfJudomentb. 
Ayainst universal legatee. 
Ordering an account. 
Which iiarr bent xMled. 

X. Hehoval of Effects. 

XI. Si.m.m, Seizure. 

XII. Writ Lapsed by Delay. ■ 

I. Against Lands. 

203. In a. suit fur $+5, dismissed with costs, 
a writ of Jta-ijadas de terris may issue from 
the nun-appealable side of the Circuit Covirt 
against the plaintiff" lands to satisfy the defend- 
aiu'scosw taxed at asuiu exceeding 840. Moure 
v. Keane, 6 Q. L. K. 378, S. G. R. 1880. 

204. And in acaaeol $500 dismissed, in which 
(he defendant's coal* were taxed at an amount 
lllMrtillU $40, the smrieorder was made by the 
Court of Review at Montreal. Charbnnneau v. 
OWnm, c Q- h. It. 36», S. C. K. 1880. 

II. Against Railways. 

205. Railways may be seized and sold like 
("her properly in execution of a judgment. 
Qirp/rratiou of lite County if l>nunnioii'/ .v. 
South Eastern 0.t,„ti" h'.,ihr«i/, A L. N. 'I, k 
24 L. C. J.2T6, Q. B.1879. 

III. Api 



20fi. A seizure in execution is not invalid- 
it «i bv the appointment of a minor as guardian. 
Q,Uv. Jacob, 3 Q. L. R. 6, C. C. 1876. 

IV. Damages for Illegally Phoceedikg 



207. No damages will be allowed for disre- 
garding an opposition where the opposition was 
al-e and frivolous. Guertin v. Nolan, 3 L. N. 
1S2.S. C. 1880. 
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V, Exemptions from. 

208. Notwithstanding the terms of the Act 
Q. S3 Vic. cap. If, the salaries of employees 
and olrlce™ of the Federal Government are 
exempt from seizure, the local Legislature bav- 
ins no power over them. Evans v. Uudon k 
Brotrne, 22 L. C. J- 208, S. C. 1877. 

209. The goods and elkvis of Noel Dion, one 
of (lie defendants, were seized under a writ of 
execution, and on the day of sale he produced 
and filed an opposition on the ground that be 
had occupied, since the month of March, 1874, 
as a settler in good faith and with the permis- 
sion of the Crown and in virtue of legal titles, 
lotsNos. 8 and 9,situnted in range B oft he Town- 
ship ol Wotlon ; that lie bo occupied ibe said 
lots at the time of the seizure and still so oc- 
cupied them ; and thai in virtue uf 31 Vic. cap. 
20+ *.f the Province of Quebec [he goods and 
effects seized in the cause were exempt from 
seizure, and could not he seized nor sold in 
virtue of any writ of execution whatever, and 
Mint therefore the execution in question was 
null. At the enquete the only proof made was 
the production by the upposant of the Crown 
Land Agent lor the A nlntb.iskn division, setting 
forth that in 1874 one Abraham Dion had asked 
permission of the agent to occupy lot 8 of range 
Ii in the Township of W niton, to which the agent 
had answered that he bad no objection; a certi- 
ficate of the secretary-treasurer of the munici- 
pality of Wotlon declaring lhal lot 8 was 
assessed in the name of Noel Dion since the 
assessment of l*To, and liually it legal permit of 
occupation in fnvnr ufopixisaul liir the said lot 
No. 8 of range B Of Wot ton, signed by A. 
Gagnon, agent, and dated at Arthnhaskn, Hth 
April, 1877, nearly two months and a halfatter 
the seizure. Upposant admitted that he had 
never resided on the lot in question. The 
plaintiil contestant made no proof. Opposition 
dismissed with costs. Vii/neaux v. Ponlbriant, 
7 R. L. 703, Mag. Ct. 1877. 



• Vide. Supra. 

Fli;rMHJ"»ty by una with tilt advice and oonient of tha 

1. Prom and alter the Bantu* of this Act pithlic land* 

wlii.1i Hli:UII„..,.i„,-,i.-.l i.i [; .,.:,.| -...bmafiitf settlers 

clmp. Si ofth" I.,-,',.' Si':, -Ii' "'.'■!• i :',',.!, li'lntituled, "An 

l.iil.li.' l.imli.." mil in i- ■■.niiil-r with tin- .ir.l.Ti- in 

Council mid reju lull. miirlrtiii Irnm (ho said Act. shall 
not, vxoi'pt for the priiv H . - l l . ■ J > IiulIh, he innrteaiod or 
hv|K,therlIed hv l u.lu ri 1..11 r ,.- i il:.-:v. i-r. imr "elKe 1 ! "or 

shWiiihI.t iiultii.ritv .iH:|V.-f,.| jiuy del ,t < .r <i >-hi * eon- 

arKiiJM »iiViil'jL.ni7""!»t,"f<"MU-w>dure to the 
contrary notwllh-lini'lii ■«-. m"> fun her. no one shall 
wiie or wll under autluirttv of Inw for any sueh debt 
rlL'hi. II He r.t Ihut.ti ..I iiiiv i-eMl.T lii or upon any 



which 



i- .>r Hi.- ■ 



court irliatwjeier In this Province, vii; 

1. The bid, bedding and bedstead! in ordinary uso by 
the debtor mil Ilia tsmlly. 

i. The necessary and ordlnniy wearing apparel of the 
dehiur and his family. 
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210. An employee of the Government at so 
much a day is not an employee whose salary is 
seizable under Q. 38 V. c 12.* Lepine k Gau- 
thier, 5 Q. L. R. 217, C. C. 1879. 



8. One store and pipes, one crane and Its appendages 
and one pair of andirons, one set of cooking utensils, one 
pair of tongs and shovel, one table, six chairs, six 
knives, six forks, six plat**, six teacups, six saucers, one 
susrar basin, one milk jug, one teapot, six spoons, all 
spinning wheels and wearing looms In domestic use and 
ten volumes of books, one axe, one saw, one gun, six 
traps and such Ashing nets and seines as are In common 
use. 

4. All necessary fuel, meat, fish, flour and vegetables 
provided for family use, not more than sufficient for the 
ordinary consumption of the debtor and his family for 
three months. 

6. Two horses or two draught oxen, four cows, six 
sheep, four pigs, eight bundles of hay, other tomge 
necessary for the support of these animals during the 
winter, and provender sufficient to fatten one pig and to 
maintain three during toe winter. 

6. Vehicles and other implements of agriculture. 

7. The debtor may select from any larger number of 
the same kind of chattels the particular chattels to be 
exempt from seizure in virtue of this section. But no- 
thing in ths section contained shall exempt from sei- 
zure any of the chattels enumerated in subsections three, 
four, five or six of this section in payment of any debt 
contracted in respect of such chattels. 

3. Nothing In this Act shall be held as exempting any 
land from the payment of or being sold for t» e rates or 
taxes which now are or in future shall be legally im- 
posed thereon.. 

4. All patents which shall issue for anv lands conced- 
ed or granted as hereinabove set forth, shall state the 
name of the person to whom such was so conceded or 
granted originally, and the date of such grant or conces- 
sion. 

6. If a settler occupy for more than five years a lot 
of land before the issue of a patent, the time over and 
above those Are rears shall be subtracted from the de- 
lay often years following the issue of the patent men- 
tioned in section two of this Act. 

6. The provisions of this Act shall apply to the widow, 
children and heirs of the settler as constituting his re- 
presentatives. 

• Act to bendbb liaulb to sbteurb a portion 
of thb salabibb of public offiosbs abo jocploy- 



Her Majesty by and with the advice and consent of the 
Legislature of Quebec enacts as follows : 

In future the salaries due and to become due to all 
public Hervants and employees in the Province of Quebec 
Shall be liable to seisuiv, in the proportions hereinafter 
set forth, for any debt Incurred subsequently to the com- 
ing into force ot this Act, notwithstanding any provision 
to the contrary contained in Arts. 658 and 828 of the Code 
of Civil Procedure of Lower Canada. 

3. The portions of such salaries liable to seizure shall 
be: 

1. A fifth of every monthly salary not exceeding one 
thousand dollars per annum. 

3. A fourth of every monthly salary exceeding one 
thousand dollars but not exceeding two thousand dollars 
per annum. 

8. A third of every monthly salary exceeding two thou- 
sand dollars per annum. 

8. The seizure of each such portion of the said salaries 
shall be made and adjudicated upon in the manner usual 
in relation to attachments by garnishment after Judg- 
ment before any competent court. 

4. A copy of the writ oLattaehment shall be served 
upon and left with the head or deputy head of the de- 
partment or office in which the publio servant or employee 
defendant is employed and paid. The bailiff or seizing 
offloer must endorse on such copy a declaration of the 
day of srTvioe, and affix his signature at the foot of such 
declaration. 

6. The head or deputy head of the department or office 
te which the salary attached bv garnishment is paid in 
lieu of making a declaration under oath shall make a re- 
port to the court under his signature, establishing the 
amount of the salary due at the time of the service of 
the writ of attachment, and the amount of the salary to 
become due each month, if such servant or employee con- 
tinues his employment uuder the same conditions. 

6. Notwithstanding what precedes It shall be lawful 
for any creditor of any public servant or employee, be- 
fore entering an attachment or Issuing a writ of attach- 
ment by garnishment, to produce a sworn statement of 



211. On an opposition based on a clause in a 
will by which the property seized was declare! 
to be exempt from seizure— Held, that as the 
judgment was for money advanced to pay the 
debts of the testatrix herself, and as she had no 
power to prevent the property of her succession 
from being liable for her debts, that the opposi- 
tion muatbe dismissed. Ontario Bank v. lAor 
nais & Papineau, 1 L. N. 279, S. G. 1878. 

212. Under the Indian Act of 1876, 39 Vic. 
cap. 18/ the moveable effects of Indians are 
exempt from seizure, and the fact that an Indian 
is a trader and trades with whites does not 
render his effects liable to seizure. Lepage k 
Watzo, 22 L. C. J. 97, 4 8 R. L. 596, & I 
L. N. 322, & 4 Q. L. R. 81, C. C. 1878; & 
Homing k TurcotU ; 8R.L 708, k Durand & 
Lioni, 4Q. L. R. 93, C. C. 1878. 

213. Where, by a clause in a lease, all the 
furniture without exception is made liable for 
the rent, the lessee cannot invoice the exemption 
set out in Art 556 et seq. of the Code of Proce- 
dure. RobitaiUe k Bolduc, 4 Q. L. R. 179, C. 
C. 1878. 

214. Pensions granted to infirm pilots in vir- 
tue of 45 Geo. III. cap. 12, sec. 11 ; and 12 Vic. 
cap. 14, sec. 61, are exempt from seizure in 
execution. Shaw k Bourget, k Corporation of 
Pilots, 4 Q. L. R. 181, C. C. 1878. 

215. The plaintiff having a judgment against 
the defendant, seized a balance due him ou a 
contract with the Government in the hands of 
the Minister of Public Works. The defendant 
opposed, on the ground, among others, of exemp- 
tion from seizure, and the opposition was main- 
tained. Oingras v. Vizina, 5 Q. L. R. G. 237, 
C. 1879. 

216. In action for rent with saisie gagerie 
— Held, that the proprietor of a stove, a bed- 
stead and a table, even though these constitu- 
ted his only property, could not prevent their 
seizure and sale for rent in the hands of another, 
and that the exemption of such things estab- 
lished by law is only in favor of the defendant. 
Bilanger v. Roy k Dorion, 10 R. L. 19, S. C. 
1879 ; 566 C. C. 

VII. Not stopped by Appeal. 

217. The issue and service of a writ of appeal 
does not stay execution unless security be gi ven, 



his debt or a copy of judgment at the office or department 
in which such publio servant or employee receives his 
salary. If such public servant or employee acknowledge* 
himself to be indebted in the sum demanded, and in 
writing authorise* the payment thereof out of the por- 
tion ofhls salary liable, the head or deputy head of such 
office or department shall pay the creditor according to 
such authorisation at each period of pay meat of salarica. 
If several creditors present themselves at the same lime 
they shall be paid concurrently in proportion to their 
claims. 

7. Nothing in the preceding section shall have the 
effect of preventing the attachment by garnishment of 
the part of the calary liable to seizure under section one 
of tnis Act, and in the event of such attachment the 
authorisation given under the preceding section shall 
become null and of no effect. 

• No presents given to Indians or non-treaty Indiana, 
nor any property purchased or acquired with or by 
means of any annuities granted to Indians, or any part 
thereof or otherwise howsoever, and in ttie possession of 
any band of such Indians or of any Indian of any band 
or Irregular band, shall be liable to be taken, seised or 
distrained for any debt, matter or cause whatsoever. 
Sec. 69. 
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and an opposition founded on the issue and ser- 
vice of such writ without security will be reject- 
ed on motion. Booth v. Bastien & Bastien, 
1 L. N. 130, & 22 L. C. J. 41, S. G. 1878. 

VIII. Of Bank Shares. 

218. Bank shares cannot be taken in execu- 
tion by means of saisie arrU after judgment, but 
should be seized conformably to Art. 666 of the 
Code of Procedure.* Hudon & TrudeUe, 7 R. L. 
229, Q. B. 1875. 

IX. of Judgment. 

219. Against universal legatee. — The respon- 
dents obtained a judgment against the appellant, 
a widow, in her quality of universal usu- 
fructuary legatee of her husband. A writ 
of execution in the English language issued 
under such judgment, in which the appellant 
was described as widow of * * * in 
her quality of universal usufructuary legatee 
of her late husband. To the seizure made un- 
der such execution she opposed, on the ground 
that the property seized belonged to her person- 
ally, having been purchased oy her with her 
own proper money since the death of her hus- 
band, and that it was not liable uuder a judg- 
ment against her in her quality, and that fur- 
ther that being condemned as universal usu- 
fructuary she could not be seized under a writ 
describing her as universal legatee. Held, 
dismissing the opposition on both these ground*, 
but without costs, as the execution had issued 
for more than was due. TrudelU & Hudon, 24 
L. C. J. 171, Q. B.1875. 

220. Ordering an account. — The plaintiff ob- 
tained judgment ordering an account to be ren- 
dered within thirty days, and condemning the 
defendant in default of doing so to pay a certain 
sum. The defendant rendered an account which 
was rejected on motion as irregular. Some time 
after he filed another, which was also rejected. 
That was in July. Io November plaintiff issued 
execution, and subsequently the defendant 
obtained leave to file another account. Held, 
on opposition, that execution did not lie de 
piano in such case, and the seizure was set 
aside. Les Curt, etc., v. Bobillard, 2 L. N. 
236, Q. B. 1879. 

221. Which have been settled.— Where a 
judgment creditor has accepted notes in settle- 
ment of his claim there is no novation, but the 
creditor must file the notes with his fiat before 
he can take execution. Dawson & Defosses, 10 
B. L. 127, Q. B. 1876. 

X. Removal of Effects. 

222. Order granted the bailiff to remove the 
effects seized from the possession of a person 
who claimed he had bought (the defendant who 
was appointed guard i an having left the country), 
" el pour ce dr employer et de se faire assister 
de toute la force necessairc" a copy of the 
order to be served on the detenteur, with notice 

• The seism* of share* In any financial, commercial or 
industrial company or association duly incorporated it 
xaade by serving such company with a copy of the writ 
of execution, together with a notice that all the shares 
held by the defendant in *uch company are placed under 
execution, A similar notice is served upon the debtor. 



to him to appear and to show cause why he 
should not be condemned personally in the 
costs of the petition and removal of the effects. 
Cantwell v. Madden, 2 L. N. 38, & 23 L. C. J. 
77,8. C. 1878. 

XI. Second Seizure. 

223. Judgment declaring absolute a rule 
against the assignee for contrainte par corps. 
The assignee inscribed for review. The as- 
signee had been ordered by judgmentof the 21st 
of July to sell the effects of the insolvent with- 
in fifteen days ; and at the expiration of that 
time he was called upon to shew cause why he 
should not be held to be in contempt of court. 
He answered that the petitioner had seized the 
goods and chattels of the insolvent by saisie 
gagerie in two cases, and that they were in the 
possession of a guardian. The suits fur rent 
had been met by incidental demands for dam- 
ages arising out of the inexecution by the lessor 
of his obligations; and these proceedings had 
had the effect of dispossessing the assignee of 
the things seised, and he could not obey the 
order of the court. The petitioner's reply to 
this was that it was quite true the seizures had 
taken place, but that the assignee himself was 
made a party in the case, and they had been 
seized in his possession. The only point was 
whether the saisie gagerie dispossessed the 
assignee who was in possession at the time of 
the seizure. Held, that it did not. Judgment 
confirmed with costs against the party inscrib- 
ing. Blouin v. Doutre & Craig, S. C. R. 1877. 

224. Where a seizure of land was opposed on 
the ground of an existing seizure, which it ap- 
peared had also been opposed, and the writ re- 
turned into court pending the contestation of the 
opposition — iieiaj that the second seizure should 
be maintained. McLaren & Drew, 2 L. N. 388, 
8. C. 1879. 

225. But in another case — Held by the same 
court that the sheriff should have noted the 
second writ as an opposition, aud that the 
seizure under it would not hold. Fuller v. 
Smith, lb. 

226. Where a bailiff, holding a warrant of a 
district magistrate for a fine and costs, seized 
and sold, but the sale not realizing the amount 
to be levied seized again under the same war- 
rant — Held, that the second seizure was good* 
Prime & Perkins, 2 L. N. 256, & 23 L. C. J . 260, 
8. C. R. 1879. 

XII. Writ Lapsed by Delay. 

227. A writ of execution issued on the 16th 
April, returnable on the 31st May. On the 18th 
April the seizure was made and oppositions 
were filed, which on the 13th May were dismissed 
on motion for informality. On the 17th July 
the plaintiff issued a venditioni exponas. The 
return day of the first writ had expired, and 
more than two months had elapsed between the 
return day and the date of the venditioni 
exponas — Held, that if the seizing party does not 
proceed before the return day, the writ lapses 
unless prolonged by a judge's order, which not 
having been done the venditioni exponas must be 
quashed. Fletcher & Smith, 2 L. N. 117, 8. C. R. 
1879. 
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228. But in a subsequent case between the 
aatne parties, in which the same point arose, 
bat in which the plaintiff appeared to have 
made all due diligence, and to have been pre- 
vented only from taking his venditioni exponas 
by oppositions which the defendant had inter- 
posed to the execution of the writ — Held, that 
venditioni was properly issued although the 
return dav of the 6 ret writ had passed. lb., 3 
L. N. 117,'S. (3. R. 1880. 



EXECUTIVE COUNCIL. 

I. Liability of Members, see ACTION en 
Garantie. 



EXECUTORS. • 

I. Account of. 

II. Action by for Legacy due themselves 

MAY BE SET OFF BY DEBT DUE BY THEM PER- 
SONALLY. 

III. Destitution of. 

IV. Inventory made by. 
Y. Investments made by. 

VI. Liability of. 

VII. Powers of under Wills, see WILLS. 

VIII. Rights of. 

I. Account of. 

229. Action by appellant, as universal legatee 
of his wife, for an account to be rendered by 
the respondents of their administration of the 
property of the deceased, and for the partage of 
a certain immoveable belonging to the succes- 
sion of his deceased wife's mother — Held, that 
as to the immoveable, which was alleged to 
belong to various commercial partnerships, the 
appellant could have no rights therein, so lone 
as the affairs of the said commercial firm had 
not been liquidated. Chevalier & Cuvillier, 2 
L. N. 239, Q. B. 1879. 

230. And held, also, that as to certain real 
estate alleged to belong to his deceased wife's 
father, and to have been sold by the sheriff at 
the suit of the respondents, and to have been 
bought in by themselves, the appellant could 
have no right therein so long as the said decret 
had not been set aside. lb. 

II. Action by for Legacy due themselyes 

MAY BE SET OFF BY DEBT DUE BY TH.M PER- 
SONALLY. 

231. Action by a testamentary executor for 
the dividend on shares, the usufruct of which 
was bequeathed to himself and his sister. The 
defendants tendered the part due the sister, but 
as to the part due the plaintiff set up in com- 
pensation a debt due by him to defendants— 
Held, that although the action was brought in 
his quality as executor, the defense was well 
founded, notwithstanding there was no partition 
of his share from his sister's. Gray & Quebec 
Bank, 5 Q. L. R. 92, 8. C. R. 1879. 



HI. Destitution of. 

232. Action to deprive of their office four 
executors appointed by a testator for the ad- 
ministration of his succession. Reasons alleged 
were incapacity of some of the defendants, 
refusal to act on the part of two of them, 
negligence and bad administration — Held, dis- 
missing action, that the evidence would require 
to be very plain to justify the destitution of the 
executors from their office a few months after 
they had entered upon their administration. 
Gingras v. Brillon ei al, 3 L. N. 183, S. C. 
1880. 

IV. Inventory made by. 

233. An inventory made by a testamentary 
executor or universal legatee in perfect good 
faith is not invalidated by the omission of un- 
important formalities. Archambault & Citizens 
Insurance Co., 3 L. N. 416, & 24 L. G. J. 293, 
8. C. 1880. 

V. Investments by.* 

» 

VI. Liability of. 

234. Respondents, representing one of the 
universal residuary legatees of W. D., sen., sued 
appellants, as joint testamentary executors of 
the said W. D., sen., to render an account aud 
pay over the balance of the estate in their hand*. 
On a debais de compte the total value of the 
estate was proved to be worth $44,525.65. Of 
this amount appellants, in their said capacity, 
as appeared by an account rendered by them, 
took possession of $14,510.33. The balance, 
$30,015.33, appeared by the books of W. D. 
& Co. to be due to the estate of W. D., sen., 
by W. D M jun., oneof the executors, and to have 
never come into the possession of the other 
executors — Held, that under Art. 913 of the 
Civil Code,t appellants were jointly and sever- 
ally responsible only for the amount they took 
possession of in their joint capacity, and there- 
fore that W. D., jun., alone was responsible for 
the amount of such balance. Darling & 
Brown, 2 S. G. Rep. 26, & 21 L. C. J. 125, Su. 
Ct. 1877. 



*8ee Administrators Supra, p. 89. 

t If there be several joint testamentary executors, 
with the same duties to perform, they have all equal 
powers, and must act together, unless the testator baa 
otherwise ordained. (Nevertheless if any of them be 
absent, those who are in the place may perform alone 
acts of a conservatory nature, and others req airing dis- 
patch.) The executors may also act generally as attor- 
neys for eaoh other, unless the intention of the testator 
appears to the contrary, and subject to the responsibility 
or the one who grants the power. The executors cannot 
delegate generally the execution of the will to others 
than their co-executors, but they may be represented by 
attorney for determinate acts. Executor* exercising 
these Joint powers are Jointly and severally bound to 
render one and the same account, unless the testator has 
divided their functions, and each of them has kept 
within the scope assigned to him. They are responsible 
only, each for his share, for the property for which they 
took possession in their joint capacity, and for t* e pay- 
ment of the balance due, saving the distinct liability of 
such as are authorized to act separately. 
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235. But testamentary 
legally charged with more than nix per cent, 
interest oo the money* collected by them after 
their account has been demanded, in the absence 
oi proof that they realized a greater rate of 
interest by the use of such moneys, lb. 

2.(6. But an action for the moneys they have 
received, or ought to have received, in such 
capacity, cannot be prescribed otherwise than by 
the long prescription of thirty years, lb. 

VIII. Rights of. 

237. A testamentary executor, for the pur- 
pose of the execution of the will, is seized of 
the moveable property of the succession, and 
may claim possession of it against the legatee. 
Archambault & Citizens Insurance Co., 3 L. N. 
416, A 24 L. C. J. 293, S. C. 1*80. 

238. And a lite assurance policy is a moveable, 
and as such is payable to the testamentary 
executor and not to the legatee. lb. 



EXEMPTIONS. 

I. FROM Execution, see EXECUTION. 

II. From Taxation, tee RELIGIOUS IN- 
STITUTIONS. 



EXHIBITS -See PROCEDURE. 
I. In Elbctiom Cases, swELECTION LAW. 



EXPARTE PROCEDURE— See PRO- 
CEDURE. 



I. Libk or Legatee for, »tt LEGACY. 

II. Libs of Pledore fob, see PLEDGE. 
HI. Of Elections, see ELECTION LAW. 



EXPERTS. 

I. Effect of Reference to. 

II. ETIDEKCE OF, NOT RECeiTEl 

Cases. set MARITIME LAW. 

III. Powers of. 

IV. Report ur. 



I. Eff 



f Reference t 



239. A report of expert", unlike an award of 

arbitrators, does not, by including the whole 
'iiiestion in dispute, exclude other evidence. 
ckolt & PayetU, 2 L. N. 336, Q. B. 18T9. 

III. Powers of. 

240. Experts when they have made their re- 
port axtjuneti officio, and cannot of their own 
motion make a new report on the ground that 
the first is imperfect. Beckham v. Jfarmer, 21 
L.C.J.36,S. C. 18TT. 
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IT. Repoht of. 

241. Delay to file.— The delay for filing a re- 
port of experts is not governed by Art. 337 C. 
C. .P., as a report of experts and a report of 
arbitrators are not the same thing. ChanUlovp 
& Dominion Oil Cloth Co., 2 L. N. 314, 8. C. 
1879. 

242. A report or experts is no bar to the ad- 
duction of evidence generally in the case. Scott 
v. Payette, 24 L. C. J. 141, Q. B. 1879. 



I. Mat be Dispensed with in Action or 
Partition, see PARTITION. 

II. Mat he ordered in Cases of Improba- 
tion, see IMPROBATION. 



EXPROPRIATION. 

I. Assessment OF Cost. 

II. Deposit of Amount awahdbd. 

III. Duty of Commissioners. 

IV. For Railways, see RAILWAYS. 

V. Petition for. 

VI. Principle of Valpatiok of Land iw 

VII. "what ib, tee STREETS. 
I. Assessment of Cost. 



improvement in the widening of a 
street, on the ground of irregularities in the ex- 
propriation. The commissioners had fixed the 



amount of indemnity to he paid for the lano, 
and plaintiff had received his share. They had 
also made an assessment roll which was not 
based on the last assessment roll of the city as 
required by 37 Vic. cap. fit, When the corpor- 
ation discovered the error it abandoned the 
collection of the amounts assessed, and applied 
to the Legislature to have another roll made 
This was granted, and by Q. 39 Vic. cap. 52 
sec 6, commissioners were empowered to make 
a new roll in accordance with sec. 187 of 37 
Vic. cap. 61. It was this new roll plaintiff 
sought to have set aside — Held, that as notices 
hod not been posted in accordance with the new 
Act parsed alter the expropriation had taken 
place, that the new roll must be set aside. 
Doners A The City of Montreal, 2 L. N. 226, 
Q. B. 1879. 

244. And held, also, that the fact of plaintiff 
having received his share of the indemnity was 
not an acquiescence in the assessment roll. lb. 



II. Deposit or Amount 

245. Mandamus will not lie to compel a rail- 
way company to deposit an amount awarded 
by arbitrators in expropriation. Bourgoin & 
Q. M. 0. & 0. Railway Co., 21 L. C. J. 217, S. 
C. 1876. 
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III. Duty of Commissioners. 

246. Commissioners of expropriation, ap- 
pointed under 27-28 Vic. cap. 60, must, under 
29 and 30 Vic. cap. 56, sec. 12/ at the same 
time that they determine the amount of indem- 
nity for expropriated land, assess and appropri- 
ate that indemnity upon the different persons 
benefited by the improvements. Such assess- 
ment and apportionment cannot be made after 
the report of the commissioners has been 
homologated, and they have become fundi 
officio. Mayor, etc., of Montreal & Stephens, 3 
L. R. 605, P. C. 1878. 

V. Petitions fob. 

247. Petitions for expropriation under the 
Railway Act of 1869 must contain the descrip- 
tion required by Art. 2167 C. Ct Commis- 
sioners of Q. M. 0. & 0. Railway & (yNeil, 4 
Q. L. R. 216, S. C. 1876. 

VI. Principles of Valuation of Land in 

Cases of. / 

248. Respondents and one M. having been 
appointed commissioners in expropriation 
under Q. 27-28 Vic. cap. 60, made their valu- 
ation of certain land which had been expropri- 
ated. On petition to the Superior Court by 
certain con tribu tori es and the appellants the 
respondents were removed from office, on the 
grouud that they had in their valuation adopted 
a principle which was so palpably erroneous 
that its adoption amounted to a want of dili- 
gence, which justified the court in ordering 
their removal — Held, on appeal to Privy Coun- 
cil, that it was not a palpably erroneous prin- 
ciple in valuing land under the above mention- 
ed Act to take into consideration its prospective 

• The 22nd and 26th sections of the Aet 27 and 28 
Vie. can. 60, are hereby repealed ; and it is enacted that 
the said commissioners at the same time that they de- 
termine and fix upou the amount of the price, indemnity 
or compensation for each and every the pieces or par- 
cels of ground required by the corporation of the said 
city (Montreal) for purposes of improvements, shall also 
proceed to asses* and apportion, in such manner as to 
them may appear mo«t reasonable, the price or compen- 
sation, indemnity or damage and costs of such expropri- 
ation or improvement in whole, or in part, conformably 
to the resolution of the said council upon all and every 
the pieces or parcels of land or real estate which shall 
have been benefited bv such improvement; and the said 
commissioners shall have the exclusive power or privi- 
lege to determine what pieces of land or real estate shall 
have been or may be benefited, and to what relative or 
comparative amount, and the said commissioners shall, 
for the purposes of the said improvement, bate their 
valuation upon the actual value of the said pieces or 
paroelsof landor real estate irrespective of buildings 
thereon erected, taking into account the size of the said 
pieces or parcels of ground or real estate and the bene- 
fit to be derived from the said improvement : and two 
of the said commissioner* shall hsve full power to act 
for the purposes of the said special assessment in case of 
a diversity of opinion, and their d« cision shall ha»-e the 
same force and effect as if the three commissioners had 
concurred therein. 

t Such plan must be accompanied by a copy of book 
of reference in which are set forth : 

1. A general description of each lot of land shewn 
upon the plan ; 

2. The name of the owner of each lot so far as it can be 
ascertained; 

8. All remarks necessary to the right understanding 
of the plan. Each lot of land shewn upon the plan Is 
designated thereon by a number which La one of a single 
series, and is entered in the book of relerence to desig- 
nate the same lot. 2167 C. C. 



capabilities, nor does the adoption of such a 
principle justify a finding of want of diligence 
under sec. 13, s«. 9 of said Act.* Mayor, etc., 
of Montreal & Brown et al, 2 L. R. 16«, P. C. 
1876. 



EXPULSION— See EJECTMENT, 
LESSOR AND LESSEE. 

I. Of Members of Benefit Societies, see 
BENEFIT SOCIETIES. 

II. Right to Expel a Person from a Build- 
ing, see AUCTION. 



EXTRADITION. 

I. Power of Judge in Cases of. 

II. Requirements of Act. 

III. Warrant of Commitment. 

I. Power of Judge in Cases of. 

249. On a petition for habeas corpus, by one 
who had been committed for extradition — Held, 
that the judge is required to decide whether he 
deems the evidence adduced before him suffi- 
cient to justify the apprehension and commit- 
ment for trial of the person accused, if the crime 
had been oommittea in Canada. If he finds in 
the affirmative he should so state it in his com- 
mitment, and certify the fact to the proper 
executive authority. His functions do not ex- 
tend to determining whether the accused should 
be extradited, as that rests with the Governor 
General after the evidence has been reported to 
him, but if the judge fails to state in the com- 
mitment that he deems the evidence sufficient 
the commitment will be defective and insuffi- 
cient. Zink ezp., 6 Q. L. R. 260, Q. B. 1880. 

II. Requirements of Act. 

250. On a petition for habeas corpus, hj a 
person committed for extradition to the United 
States— Held, that the Extradition Act merely 
requires that the fugitive be charged wtih hav- 
ing committed, within the foreign jurisdiction, 
one of the crimes enumerated in the treaty, and 
that the evidence of criminality be such as 
according to the laws of this country would 
justify his apprehension and trial if the crime 
had been committed here, and when the author- 
ities in the country where the offence was 
committed have declared by the issue of a 
warrant for the apprehension of an offender 
that the acts complained of constitute an ex- 
tradition offence, according to their law, it only 



* If one or more of said commissioners at an/ time 
after their appointment shall fail in the due perform- 
ance of tbe duties assigned in and by the present Aet. or 
shall not fulfil the said duties in a faithful, diligent and 
impartial manner, it shall be lawful for the corporation 
of the said city (Montreal), by its attorney, to apply by 
summary petition to the said Superior Court, or to a 
judge thereof as the caw may be, to stay the proceedings 
of the said commissioners, and to remove and replace lbs 
commissioner or commissioners who may have forfeited 
or violated his or their obligations; and upon such peti- 
tion the said court or judge may issue such orders as 
may be deemed conformable to justice. 
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i for the authorises here I 
whether Ihe same acu* if emu milled liere would 
under our law jn>til"v the arrest and trial of the 
accused for the same offence. Worm* exp., 
22 L.C.J. 109, Q. B. 1876. 

251. Nor iii it necessary thai the depositions 
be taken before llie magintrate who issued the 
original warrant. lb. 

252. And an error in the warrant of arrest in 
an extradition case due* not atli-ct the warrant 
of comniitinenl, if the latter lie in accordance 
n-iih the charge and tht- evidence adduced. 

253. And I 



lion treaty include every 
thai deacription : whether it a 
or i= onlv a simple inisdemea 
254. Ibe Imperial Extru.li 
appiiew t« Canada, and 



lb. 



Act of 1870 

ma i stent with 

131 of the Briuoli North America Act. 



III. Wabiavi 



I COHHl 



255. On the petition and affidavit of the 
petitioner confined in ihe cunimon gaol of the 
district of Quebec on a hargi of uttering a 
forged bank ciiftjue, and u Ibrged acceptance 
thereof— Meld, thai a warrant of commitment 
should in its teTnwOOtifono -otic requirements 
of section 1 of the D.miinion Matute 31 Vic. 
cap. 94,* in iJircctiiij; the |x j rrun accused to be 
COiiiiuLlted uniil surrendered on the requisition 
of tiit proper authority or duly discharged 
according to law. Zink exp., 5 Q- L. R. 260, 
Q. B. WW, 
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256 And where a person charged with crime 
is committed in pursuance of a epecial author- 
ity, the commitment must be special and must 
exactly pursue that authority, lb. 

257." And if the commitment does not on its 
face show that the case of the accused falls 
within the terms of the extradition treaty and 
the statutes authorizing the proceedings in 
extradition, or fails to contain the proper statu v 
tory conclusions, no sufficient cause of deten- 
tion will have been shown, and he will be 
liberated on habeas corpus, lb. 

258. On a petition lor habeas corpus — Held, 
that in a demand of extradition for forgery the 
prisoner will not be liberated, because the war- 
rant of imprisonment does not contain the word 

feloniously as found in the warrant of arrest 
issued in the United States, nor because the 

judge who issued the warrant of imprisonment 
inserted the words tcell knowing the same to be 

forged, which were not found in the accusation . 
Worms exp., 7B.L 320, Q. B. 1876. 

259. That depositions taken at Washington 
before a justice of the peace, and certified before 
another justice of the peace, who issued the 

'" "" the States, may make proof against 
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EXTRAIT MORTUAIRE-See CER- 
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I. Evidence op, see BDILDEHS. 



EXTRA REMUNERATION. 
Rioht to, see MASTER AND SER- 
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FABRIQUES— See CHURCH FAB- 

RIQUES. 



FACTOR— See AGENCY. 



FACTUM IN APPEAL— See AP- 

PEAL. 



FAITS ET ARTICLES— See PRO- 

CEDURE. 



FALSE ARREST. 

I. Damages foe, see DAMAGES. 



FALSE BIDDING— See FOLLE 
ENCHERE, SALE, Bids. 



FALSE IMPRISONMENT. 

I. Damages for, see DAMAGES. 



FALSE PRETENCES. 

I. Obtaining Money by. see CRIMINAL 
LAW. 



FALSE RETURNS. 

I. Indictment for Making, see CRIMINAL 
LAW, Indictment. 



FALSE STATEMENTS. 

I. Indictment for Making, see CRIMINAL 
LAW. 



FAMILY COUNCIL. 
I. Adtioe of, see TUTORSHIP. 



FATHER. 

I. Action bt, for Wages Due Minor So*. 
see ACTION. 



FEES. 
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I. Death Capsed by, win Support as 
InTICTMENT for Manslacuhter, tee CRI- 
MINAL LAW. 
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V. Of 
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VI. Of 


Hina Cns 


VII. 


r Sl'rtetoh 


i. Fur Ususnura 



TlMBEK. 

1. A suit f.>r fees for the measuring of limber 
l>y licen-ed cullers, acting undir the supervisor 

of cullers at Quebec, pursuant to C. S. C. cup. 
4(1, rs properly brought in the name of (be 
Crown. laliamme v. Prendergast, 4 Q. L. R. 
2>j5, S. C- 18T8. 

II. Or Advocates. 

2. Plaintiff baring demanded pay merit of bis 
account froniMelenilant without effect employed 
the services of an advocate, who wrote him I lit 
ordinary letter and added SI .35 therefor. Tire 
defendant then sent to plaintiff $6.23, the bare 
ainouot of the ilebt, but sent nothing for the 
attorney's letter. Plaintiff (hen sued for $1.35, 
calling it a balance due on the account alter 
deduction of (lie costs of the letter— Held, that 



i a ruin 
il.at il.ll 



the letter, but that $1.00 was a sufficient charge 
tlierefor. Heroux v. Clement, 10 It. L. 589, 
C. C. 1880 ; ti Liglilhall ft J.ictuon, 3 L. N. 37, 
C.C. 1879. 

3. In an action bj an attorney against Iris 
client for professional services a quantum meruit 
was allowed over and above the tuxed bill. 
Dttjardint v Daeruse, 2 L. N. 270, S. C. 187a. 

1. In the Supreme Court advocates arguing 
their own ca-e are not alluwed fees. Langlois 
& Fa!** 3 L. H. 336, Hti. Ot 1880. 

5- During lire progress of an action the client 

?nd his attorneys $239,75 on account of costs, 
be case was won and carried to appeal, where 
the judgment was continued. The attorneys 
hsTing been paid their costs, by the losing parly, 
the appellant brought action to recover bis 
$239. The attorneys had had an unusual 
amount of labor in connection with the case, 
and there was evidence that they were to be 
paid some $50 extra, which, in fact, they hail 
received and given a receipt for H in frill. The 
action in the lirsl instance was maintained, 
except as to the fifty dollars. In review this 
judgment was reversed, and the action was dis- 
missed altogether, and in appeal the judgment 
of the first instance was restored, cost ofnnpeals 
divided. Larue & Loranger, 2 L. N. 155, 
S. C R., it 3 L. N. 234, Q. B. 1880. 

III. Of Ai OBKETS XD LlTES. 

6. The formality of a judgment is not neces- 
sary to give the attorney ad litem a right to 



recover his just fees and disbursements against 
his client, if the proof and the circumstances 
e^tiihlieh that there has been a settlement out 
of court and that the litigation is at an end. 
O'Farrell v. Hi-rijiroi-'il,/. Mining Co , * Q. L. R. 
193, S. C. R. 18u£ 

7. The fee for rehearing will be allowed when 
the delibert is discharged without the fault of 
the attorneys an. I a rehearing ordered. Grnt- 
lertu & Quebtc N. & T. Road Trustees, 4 0.. L. 
R. 203, S. C. 1878. 

8. The attorney or an Incidental defendant, 
upon an incidental demand brought by the 
plaintiff under Art. 149 of the Code of Proce- 
dure for the addition or new grounds of action, 
and dismissed upon a demurrer of the inciden- 
tal defendant, has no right to fees. Hougt y. 
Hewitt, 5 Q. L. R. 72, 1879. 

9. Where an attorney in Quebec receives 
instructions from an attorney in Oninrio to 
take action, and does so, he cannot come Upon 

the client of his cum-) lent for his lees and 

poets. Keller & Walton, 2 L. N. 400, C.C. 
1879. 

IV. Of Bailiffs. 

10. A bailiff not residing in the chef-lieu of 
his district is nol entiled to charge for travel 
from Iris residence to the Court house and buck 
to the place of service, the latter being between 
Iris residence and the Court house. La lisle 
electorate dt la ftvotw* de Berthier in re & 
Itahton, H R. L. 748, S. C. 1878. 

11. Unless there is agreement to that effect, 
or the attorney has received the money from 
his client, be is not liable personally to the 
bailiff for his fees for services. Gelinas v, 
Duihont, 10 H. L. 229, C- C. 1880. 

12. Action against u> attorney for balance of 
an account for bailiffs fees for services. Defend- 
ant pleaded a special agreement that plaintiff 
shuiild have no right (o look to defendant Until 
and unless defendant himself Lad received the 
fee« ; that defendant had fnlly paid all that 
plain tiH was entitled to receive' for the Said ser- 
vices. Concerning the alleged agreement the 
plaintiff denied that lie agreed to it, but admit- 
ted that in practice he observed it in order to 
obtain the dele ndanl's practice. The joint pro- 
thonotary proved that according to the records 
fa his custody the plaintiff perlbrined the ser- 
vices mentioned in certain schedules, amount- 
ing, according to the tariff, to somewhat mure 
than the amount lor which credit was given — 
Held, thai the proof thus adduced was insuffi- 
cient. That admitting that an attorney is per- 
sonally liable for the fees of the latter, it does 
not therefore follow that a bailiff who lias per- 
formed services in a case can hold the attorney 
of record, mere I v as such, liable tor the bailiff's 
fee* without proof of any kind that the bailiff 
hail been employed l.v the attorney. Thtroux 
v. Faeaud, ti Q. L. R. 14, S. C. R. 1879. 

V. Of Guardian. 

13. Action by ft guardian for fees. The ac- 
tion was directed against IkjIIi the bailiff who 
appointed him and the plaintiff in the case in 
whrch the appointment had been made. The 
latter made default] but the bailiff contested oa 
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FIERI FACIAS 



FORCE MAJEURE. 
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the ground that he was not liable — Held, that 
there was no doubt of the liability of the bailiff 
towards the guardian, and that his proper 
recourse in such case was by an action en gar- 
antic against those who had employed him. 
Bernard & Quemel, 8. C. 1877. 

VI. Of High Constable. 

14. By order in council of the Quebec Gov- 
ernment costs of summoning witnesses,and their 
taxation and other expenses attending the pre- 
liminary investigation of criminal offences, in- 
cluding constable's fees, are chargeable to the 
party prosecuting and not to the Crown incases 
where the prisoner is not committed or held 
to bail to stand his trial. The defendant hav- 
ing obtained the services of plaintiff as high 
constable in connection with an information lor 
a misdemeanor specially undertook to pay plain- 
tiffs fees therefor "according to the Government 
regulations now existing," it appearing that 
the prisoner had been sent for trial — Held, 
that the defendant, could not be made liable for 
the fees due the plaintiff on account of the ser- 
vices so rendered by him. Gailloux & Bell, 
4 Q. L. R. 264, 8. C. R. 1877. 

VII. Of Surveyor. 

15. A surveyor filed his report with a pro- 
hibition endorsed thereon to its being opened 
until his fee was paid — Held, that although he 
was entitled to protection under Art. 344 C. C. 
P.,* that the report must nevertheless be opened 
and the bill taxed, but no use to be made of 
it until paid. Decary & Poirier, 21 L. C. J. 
27, S. C. 1876. 



FELONY— See CRIMINAL LAW. 



FENCES— See CONTRACTS, Inter- 
pretation of. 

I. Liability for, see MUNICIPAL COR- 
PORATIONS. 



FEUDAL EIGHTS -See SEIGNIOR- 
IAL RIGHTS. 



FIDUCIARY LEGATEE— See 
LEGATEE. 



FIERI FACIAS— See EXECU- 
TION. 



* Experts, accountants, practitioners and arbitrators 
may demand that the amount of their remuneration, 
costs and disbursements be paid into court previously to 
the opening of their report, and subject to the order of 
the court. If they do not demand this deposit they hare 
a recourse against all the parties to the suit jointly and 
severally. 3MC.G.P. 



FILIATION. 

I. Of Illegitimate Children, see ACTION 
en Declaration de Paternite. 



FIN DE NON RECEVOIR— 

PLEADING. 



-See 



FINES— See PENALTIES. 



FIRE. 



I. Damages for Destruction of Crops by, 
see DAMAGES. 



FIRE INSURANCE— See INSUR- 
ANCE. 



FIRM— See PARTNERSHIP. 



FISH. 



I. Inspection of, see INSPECTION LAW. 



FIXTURES. 

I. Nature of, see PROPERTY, Descrip- 
tion of. 



FOG. 



I. No fixed Rate of Speed for Vessels 
Sailing in, see MARITIME LAW. 



FOLLE ENCHJ&RE. 
I. Motion for, see SALE, Judicial. 



FOOTPATHS. 

I. Liability for, see DAMAGES, MUNI- 
CIPAL CORPORATIONS. 



FORCE MAJEURE. 

I. What is, see DAMAGES for Accidents. 

16. Action of damages for injuries occasioned 
to plaintiff in consequence of having been run 
into by a runaway horse, which in turn had 
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FOREIGNERS. 



FORGED DO<TMi;\TS. 



now from a church 
I trustees or thin 
e had been ft heavy 
~> and up to ten 



tieen friehtened by a Tail of 
roof. The defendants ivei 
church, and proved thalthe 
enow storm just previous 
o'clock of the ni-'i riiiiLr of the day on which thi 
accident occurred. They proved further that 
the Corporation rule* lor hid tin- removal of snow 
after 9 a.m. — Held, in review and appeal (re- 
versing the judgment of l hi' Superior Court, 2 
L. N. 34d), not to he force M^mtM *150 
damages and costs allowed. Trallrrlc Datcxon, 
3LN. 76, S. 0. R., & 5 L. N. 114, Q. B. 1881, 



FORECLOSITKE— See PROCEDUItE. 



FOREIGN ASSIGNMENT. 



17. A bankrupt assignment made uader the 
provisions of an Act of Congress of the United 
Stales of America will not transfer immove- 
able proper! v in Canada. Mnnltmnld A' (iii.r- 
fhm Bay Lumber Co., 2 S. C. Rep. 365, So. Ct. 
1B7B- 



FOREIGN ENLISTMENT ACT. 
1. Arrest cndeh. 

18. Upon the representations of the Consul 
General of Spain for Canada an American ves- 
tel was detained, unloaded and searched by vir- 
tue or a warrant under the hand of ihe Governor 
General of Canada, upon a charge of having on 
board arms and munition* of war lieslined for the 
use of Cuban insurgenti-. rmilrarv to the provi- 
sion" of the "Foreign Enlistment Act, 1-74 " 
—Held, thai the charges against the vessel 
were not supported by facts to justify her deten- 
tion, and that hearsay evidence could no! 
be received under such circumstance. The 
■■Atalava," 6 Q. L. R. 174, V. A. C. 1880. 

19. Held, also, lliat an indemnity to the Owner 
was payable by the commissioners of the Im- 
perial Treasury under the provisions of the 
Act. lb. 



FOREIGNERS. 

I. Capias A0AINST. 

II. CtruiH. 

III. StTMlIOSS OP. 
I. CiPUS AGAINST. 

20. A capias will not lie against a person who 
is in this Province temporarily, and is about to 
return home, if no other grounds of fraud are 
alleged. Renaud v. Vandusen, 21 L. C. J. 
44, Q. B. 1872. 



21. A < 

.■ill r„)l li,. 
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in this Province, aud ihe alleged debt arising 
out of a contract entered into in a foreign 
country, where the allegation in the affidavit 
upon which the cupula js-ned alleges the im- 
mediate depart u n> of delendant with intent to 
defraud. Ventinit. Ward k Rnome v. Ward, 

2 L. N. 133, & 23 L. C. J- 267, S. C. 1879. 

III. St-MMQN3 OF. 

22. The plaintiff in Montreal purchased a 
cargo of oysters from a dealer from Vew Brnns- 
wiek, [laying him therefor partly by cash and 
partly by a btm. The oysters having turned 
nut worthless plainiill' noticed Mil- seller, and, 
receiving no satisfaction, brought action for 
damages. Defendant having no domicile here, 
plaintiff made affidavit as to the boit, and 
called him in bv advertisement under Art. 68 
C. C. P. Judgment was taken by default and 
defendant appealed. Held, thai while a bun or 
note was property within tin- meaning of said 
article, there was no tuflicieut proof that it be. 
longed to defendant at the date of the action, aud 
the judgment was set aside. Poirier & 

tana*, 21 1,. c. J. 48, Q. B. 1876.; 



FOREIGN JUDGMENT. 

23, Where a defendant is served personally 
or appears lo an action in Ontario, he cannot 
lie allowed to plead here to an action to enforce 
such judgment what he might have pleaded in 
the llrst instance. Il«le.i \ Lttiiztm, 2L. N. 117, 
S. C. R. 1879. 

FOREIGN MARRIAGE. 
I. Effect op, tee MARRIAGE CON- 



I. Op Life Insi-uance I'm. 11 
ANCE. 

II. Of Joint Stock Comfa-. 
net COMPANIES. 



FORGED DOCUMENTS. 



I. Bent) en of Proof Concerning. 

24. Where a bank supporls an an? 
" no funds " witli a cheque by which it 
that the amount claimed was withdraw 
onus is on it to prove the cheque g 
Clark & Exchange Sank, 3 L. N. 45, Q. ] 
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PKANCHISE. 



FROST. 



340 



II. Liability for Payment of. 

25. Where a stranger obtained from the 
Union Bank at Quebec a draft on its branch at 
Montreal, without advice, for $25, which he 
raised to $5,000, and then deposited it to his 
account at the Ontario Bank, Montreal, which, 
after presentation and payment by the branch 
on which it was drawn, allowed bim to draw 

Sirt of the proceeds — Held, that the Union 
ank must suffer the loss. Union Bank of 
Lower Canada k Ontario Bank, 2 L. N. 132, 
& 23 L. G. J. 66, S. C, & 3 L. N. 386, & 24 
L.G. J. 309, Q. B. 1880. 



FORGED DRAFTS. 
I. Liability for, see BILLS AND NOTES. 



FORGERY— See CRIMINAL LAW. 

I. Meaning of Term in Extradition 
Treaty. 

II. Pleading in Action on Note. 

I. Meaning of Term in Extradition 
Treaty. 

26. The expressions forgery and utterance of 
forged paper as used in the extradition treaty in- 
clude every crime falling under that description, 
whether it amounts to a felony or is only a 
misdemeanor. Worms exp. f 22 L. C J. 109, 
Q. B. 1876. 



FORM. 
I. Of Donation, see DONATION. 



FORMALITIES. 
I. In Sale of Land, see SALE, Judicial. 



FORTUITOUS EVENT— See FORCE 

MAJEURE. 

I. What is, see PAWNBROKERS, Liabi- 
lity of. 



FORWARDER— See CARRIERS. 



FRANC ET QUITTE— See SALE, 
WARRANTY. 



FRANCHISE. 
I. Use of, see STREET RAILWAY. 



FRAUD. 

I. Cannot be Pleaded by the Party Guilty. 

II. Goods Purchased in, see INSOLVENCY. 

III. Receipt bet aside as made by. 

IV. Resiliation of Donation Procured by, 
see DONATION. 

I. Cannot be Pleaded by the Party Guilty . 

27. Action to set aside two deeds of sale of an 
immoveable property. The declaration of the 
plaintiff alleged that he, plaintiff, in November, 
186I, being insolvent, and having nothing left 
but the immoveable in question, transferred by 
deed of sale to bis brother-in-law, a person of no 
means, in order to save it from his creditors, and 
with the understanding that as soon as plaintiff 
should be relieved from his embarrassments 
the property should be re-transferred to him. 
The respondent, who was aware of all this, and 
who had a judgment against the plaintiff and a 
mortgage on the property in question, took an 
execution against it, which was opposed by the 
holder, and afterwards took a deed of sale of the 
property from the holder for a nominal sum. 
The action in question was then taken to annul 
both transfers on the ground of fraud and 
simulation — Held, that no one can allege hie 
own fraud to avoid his own deed. Gartau & 
Gareau, 24 L.C. J. 248, Q. B. 1877. 

III. Receipt set aside ab made by. 

28. Action by an assignee in insolvency for a 
sum of money due insolvent under a deed of 
Fale. Plea of payment and receipt filed. An- 
swer, that the receipt was simulated and frau- 
dulent. Proof, that payment was only by a 
promissory note which had been transferred to 
defendant's wife — Held, setting aside the receipt. 
Melangon v. Bessener, 2 L. N. 280, S. C 1879. 



FRAUDULENT CONVERSION. 
I. Evidence of, see CRIMINAL LAW. 



FRAUDULENT TRANSFER. 

I. By Insolvent, see INSOLVENCY. 

II. Liability of Transferee, see TRANS- 
FER 

III". What is, see SECRETION. 



FREIGHT. 

I. Liability for, see AFFREIGHTMENT. 

II. Lien for, see CARRIERS. 



FROST. 
I. Liability of Builders for. 

29. A builder is liable for damages occasioned 
to hit* work by frost, if he agreed to execute 
the work at a season when it was liable to in- 
jury from that cause. St. Louis v. Shaw, I 
L. N. 65, S. C. R. 1877. 
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GAMBLING TRANSACTIONS. 

I. What ark. 

1. Action to recover money advanced by 
plaintiff for the purchase of pork in the Chicago 
market for defendant through a firm there. De- 
fendants pleaded that all their dealings with 
plaintiff were gambling transactions on margin, 
no property passing — Held, that the plaintiff 
was only an agent and not a party to a gam- 
bling transaction, and ought therefore to recover 
money so advanced by him. Jones v. Shea, 1 
L. N. 163, S. C. 1878. 



GARANTIE- See SURETYSHIP, 
WARRANTY. 



GARNISHMENT. 

L Attachment by, see ATTACHMENT. 



GAZETTE OFFICIELLE— See OF- 
FICIAL GAZETTE. 



GIFTS— See DONATION. 



GOLD. 



I. Valve of, see CURRENCY. 



GOODS. 

I. Lira on, for Freight, see CARRIERS. 

II. Right of Action on Sale of, bt Commer- 
cial Traveller, see ACTION, Right of. 



GOOD- WILL. 

I. Includes Trade Mark. 
IL Of Business. 



1. Includes Trade Mare. 

2. Where a stock in trade " with the good- 
will and all advantages pertaining to the name 
and business" was sold— Held, that the exclu- 
sive right to use the trade mark of the vendor 
passed to the purchaser without express men- 
tion thereof in the contract. Thompson v. Mc 
Kinnon, 21 L. C J. 335, S. C. R. 1877. 

II. Of Business. 

3. Appellant and respondent carried on busi- 
ness as wholesale confectioners. By deed 15tb 
December, 1871, respondent retired from the 
firm, and sold to appellant his interest in the 
assets, receiving 91,000 additional tor his share 
of the good -will. The clause relating to the 
good-will was as follows : " The said Thomas 
McWilliam shall retire from the said firm, and 
the said Jonathan Findlay shall pay him for 
his good will therein, and for the unexpired 
term of the lease of the premises in which the 
said business is carried on, the sum of $1,000." 
The appellant charged the respondent with 
having violated his agreement, by starting in 
the same line of business in the same street, one 
shop being No. 514 and the other No. 540 St. 
Paul st., Montreal, and entering into competi- 
tion with him by sending circulars to the cus- 
tomers of the late firm, and in other ways 
creating the impression that he had succeeded 
to the busine»s of the firm — Held, that a sale 
by a retiring partner to his co-partner of the 
good-will of the business implies an obligation 
on the part of the retiring partner to abstain 
from undue competition with the purchaser of 
the good-will, and that under the circumstances 
he must be held to have violated the obligations 
imposed upon him by the sale oC such good- 
will. Fmdlay & McWilliam, 23 L. C. J. 148, 
Q. B. 1875. 



GOVERNMENT. 



I. Power of with Respect to Public Works, 
** INJUNCTION. 

II. Wages of Persons Employed bt, at 
so much a Day, not Seizable, see EXECU- 
TION, Exemptions. 
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GUARDIAN. 



GUARDIAN. 
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GRAND JURY. 

I. Referring Bill back to, see CRIMINAL 
LAW. 



GREAT SEAL— See SEALS. 



GROSSES REPARATIONS. 

I. Liability or Lessor for, see LESSOR 
AND LESSEE. 



GUARANTEE. 

I. Acceptance of, see SURETYSHIP. 



GUARDIAN. 

I. Discharge of. 

II. Imprisonment of. 

III. Liability for Fees of. 

IV. Liability of. 

V. Liability of Defendant as. 

VI. Minor may be a Guardian. 

VII. Must Sign Proces- Verbal. 

VIII. Rights of. 

I. Discharge of. 

4. A guardian is discharged by the lapse of a 
year after his appointment without proceedings. 
Beaudry k Brown, 3 L. N. 413, S. C. 1881. 

II. Imprisonment of. 

5. The appellant appealed from a judgment 
which ordered his imprisonment on a rule in 
the following terms. " That the said guardian 
'* is ordered to produce and hand over to the 
" sheriff the said moveables, goods and effects 
" seized in this cause, and placed in his care 
"and keeping, and described in the said schedule 
" hereunto annexed, and that in default of his 
"so doing he be contrainte par carps and in- 
carcerated in the common gaol of this dis- 
" trict until he has produced the paid moveables, 

goods and effects mentioned aud described in 
the proces-verbal of the seizure thereof, and 
" also in the said schedule hereunto annexed, or 
'• pay the value thereof, to wit, $539.42 currency, 
" being the amount of the debt and all the costs 
" in this cause with interest/' etc. — Held, that 
the wording of the rule was sufficient, but the 
guardian could not be condemned to pay more 
than was due by the defendant, and the amount 
therefore would be reduced by the costs of an 
opposition, which had been added to it, with 
costs of appeal to the guardian, but that he 
would remain imprisoned until payment of the 
balance. McCaffrey & Claxton, 3 L. N. 292, 
Q. B. 1880. 
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m. Liability for Fees of. 

6. Q., one of the present defendants, 
plaintiff in a case of Q. vs. 0. 9 and seized a barge; 
and the other defendant, A., was the bailiff en- 
trusted with the writ, and appointed the plain, 
tiffin the present case guardian to the seizure. 
By the court: There is no doubt of the right of 
action under the old law ; and our Code repro- 
ducing the statute only gives a privilege to the 
sheriff or the bailiff to demand payment in ad- 
vance from time to time, without at all interfer- 
ing with the guardian's right to get payment 
from both of them ; for they are jointly and 
severally liable since, according to the author- 
ity of Pothier, the bailiff, if he is called on to 
pay, has an action en garantie against the 
party that employed him. The defendant, Q., 
makes default. The bailiff is examined and 
says it was Q., and not he, who appointed the 
guardian ; but he admits he signed the proccs- 
verbal which is sufficient to charge him. I 
must give judgment for the amount taxed by 
the prothonotary, which is $124.50. The plain* 
tiff asks for $8.50 besides for expenses in en- 
deavoring to get paid ; but there is no proof of 
this. Judgment for $124.50 and costs ; interest 
from service of process might have been given, 
but it is not prayed for. Benard v. Quesnel, 
S. C. 1877. 

IV. Liability of. 

7. A judicial guardian refusing or neglecting 
to deliver the effects seized to the bailiff, charged 
with a writ of venditioni exponas, is not liable 
to contrainte par corps until after a judgment 
ordering him to deliver up the things has been 
duly served upon him. Gauvreau v. Longo- 
bardi 3 Q. L. R. 195, G. G. 18 . 

8. The 29th July, 1877, the plaintiff seized the 
moveables of the defendant, and named A. as 
voluntary guardian. After various proceedings 
had been had, the effects seized were advertised 
for sale the 7th Juue, 1879. The guardian not 
being able to find them, they were not forth- 
coming at the sale, and the plaintiff presented a 
petition for a contrainte par corps — Held, that 
the guardian was discharged by the lapse of a 
year from his appointment. HalU v. HalU, 

5 Q. L. R. 390, C. C. 1879. 

9. The respondents, under a judgment 
obtained by them in the Circuit Court at Three 
Rivers, seized a barge, named the " Lafreniere 

6 St. Onge," then in the hands of one M. B. 
A judicial guardian was at first appointed, but 
afterwards the plaintiffs (now respondents) 
consented that M. B. should continue using the 
barge until an opposition filed by him to the 
sale of the barge should be decided. To this 
end the parties entered into a notarial agree- 
ment, and the appellants became parties to the 
agreement as sureties, taking the place of the 
udicial guardian, who was thereupon liberated 
from his charge. The opposition was dismissed, 
and M. B. was thereupon called upon to deliver 
up the barge to be sold by the bailiff, but in the 
meantime other oppositions bad been filed, 
accompanied with an order of the judge not 
to proceed, and M. B. refused to deliver up the 
barge. Hence the present action against the 
sureties or voluntary guardians — Held, in the 
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court of first in wo net, thai the sureties had 
nothing to do willi the Biih-eqiient oppositions, 
and that the opposition of M. 8., their principal, 
having been dismissed, they were bound to 
deliver up the barge according to the term* of 
the agreement or pay the amount due; but this 
judgment reversed in appeal, on the ground that 
the ..ppo.iir.ion -[ill [K'Tidinir^t'-pped id] proceed- 
ing. Beaupri ft Bourbault, 10 ft. L. 331, 
Q- B. 1980. 

10. The appellant had been named guardian 
of a quantity of pine wood seized in re vend lea- 
tion, but had not signed the pmcig-vtrbal, and 
in the court of fir^t instance a rule for eontrainte 
limi been obtained .ijpiirisi liiin for failure to pro- 
duce — Held, in appeal, that the liability of the 

Sardian to conlrainie par corps must result 
Fin an observance of the formal ities required 
by law, regularly established by the procit- 
rerbat, which is an authentic document, and as 
it did not apnenr by the pruebs-verbid that the 
appellant had signed or had declared his inabi- 
lity to do so, thai the rule should have been 
discharged. Hamel & Mtcrchildon, 10 R. L. 
245, Q. B. 1880. 

T. Liability of Dekksdant as. 

11. A defendant who becomes voluntary 
guardian of effects seized under a writ of 
execution is liable an such to eontrainte par 
carp: Beaudry ft Brown, 3 L. N. 413, S. C. 



12. A defendant filed an opposition to a 
seizure, and sale of his things, on the ground 
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that the guardian appointed was a iuiuiu 
Held, dismissing the opposition, and tli 
where the guardian is a voluntary guardian, aim 
the things seized have remained in the posses- 
sion of the defendant, that the seizure is not 
affected by the minority ofthe guardian, not- 
withstanding he be not subject to eontrainte 
par corps. LQU v. Jacob, 3 Q. L. R, 6, C. C. 
1876. 



VII, Must hioh Procbs-Vkrbal. 

13. On the contestation of a rule nut against 
a voluntary guardian to things seized — Held, 
that the consent of the person sought to be 
held to become guardian must appear by his 
signature or its equivalent on the proccs-verbal, 
and not so appearing the rule wae discharged. 
McMillan ft Bethune, 3 L. N. 325, C. C. 1880 ; 
ft JIamcl & Marchildon, 10 it. L. 245, Q. B. 



VIII. Rights or. 

14. A guardian who has lost possession of 
the effects placed in his care may reclaim them 
by a eaiiie revindication. Motion ft Roche, 1 
L. N. 33, & 4 Q. L. B. 47, ft Gilbert ft Coindet, 
4 Q. L. R. 50, Q. B. 1877. 

15. A seizure had been made of goods and a 
guardian appointed. Subsequently the seizure 
had been quashed, anda rule having been taken 
against the guardian to produce the goods, he 
offered them on condition of payment of hia 
fees and disbursements— Held, tiiat the guar- 
dian's pretensions were unfounded, and the rule 
was made absolute. Bedard v. Luaignan ft 
Dttjardim, 3 L. N. 86, S. G. 1880. 
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HABEAS CORPUS. 

I. Grounds of. 

II. In Civil Matters. 

III. Powkr of Court to Examine Evidence 
in Gases of. 

IV. Review from Judgment on. 

V. When Lies. 

VI. When Petitioner is at Large. 

I. Grounds of. 

1. Petitioner was a defendant in a case in the 
Superior Court in which judgment bad been 
rendered against her, and was imprisoned under 
Art. 782 of the Code of Procedure for resisting 
execution against ber goods. Her release was 
asked for ou the ground that the judgment was 
bed— Held, that the judgment could only be 
reviewed or revised in appeal or revision, and 
that unless there was clear evidence of excess 
of jurisdiction habeas corpus would not lie. 
Sanderson exp., 8 R. L. 108, Q. B. 1876. 

2. Two brothers, named respectively Joseph 
and Louis Durocher, made depositions in a pro- 
secution for selling liquor without a license, and 
the prosecution being dismissed the party pro- 
secuted brought an accusation of perjury against 
Joseph Durocher, on which the petitioner was 
arrested. Petitioner filed affidavit* establishing 
that he was Louis not Joseph Durocher, which 
were uncontradicted — held, that he must be 
liberated. Durocher exp., 7 H. L. 436, Q. B. 
1876., 

3. A nd,&m6fc,that the omission of a voluntary 
examination of the accused would also justify 
his release on habeas corpus, lb. 

4. Where the conviction for which a commit- 
ment was ordered for insulting language did 
not specify time, place or circumstance, and did 
not state such acts to have been illegally done, 
the commitment was quashed on habeas corpus. 
Dallaire exp., 4 Q. L. R. 201, Q. B. 1877. 

5. And in such case, the commitment appear, 
ing to be bad, a certified copy of the convic- 
tion was allowed to be produced, to show that 
there was no valid conviction to support such 
commitment, lb. 

6. Habeas corpus will lie where a person is 
committed in default to find sureties to keep 
the peace, and the commitment does not allege 
that the complainant has declared that he fears 
bodily injury on account of the threats of the 
accused. Gauthier exp., & Cava, 10 R. L.536, 
Q. B. 1880. 

7. But the accused having been arrested 
again on the ground that he had not paid the 
conts of the first conviction, a new writ of habeas 
corpus was refused, lb. 10 R. L. 556, 8. C. 
1880. 

8. The petitioner was convicted of having, in 
the Village of St. Jeau Baptiste, sold intoxicating 
liquors in contravention of the License Act of 
1878, and condemned to a fine of $75 and $8.70 
costs. The conviction also ordered the arrest 
and imprinonment of the defendant if the fine 
and costs were not paid. Not having been paid 
a warrant of commitment was issued, and de- 
fendant sent to gaol for three months, unless 

sconerpaid, with the costs in addition of con- 
veyance to prison, amounting to some $2.70. 
Petition for habeas corpus, on the ground that 



the judge of sessions had exceeded his jurisdic- 
tion, as it did not appear that the village of St. 
Jean Baptiste was an organized municipality, 
and because the costs of arrest and convevance 
to prison should not exceed $2.00 — Held, dis- 
missing the first ground, inasmuch as the Vil- 
lage of St. Jean Baptiste had been incorporated 
by proclamation under the General Act, which 
incorporation had been since recognized by 
statute; but maintaining the petition and dis- 
charging the prisoner on the ground that there 
was no authority for including in the commit- 
ment the costs of arrest and conveyance to 
Erisoo. ArchambauU exp., 10 R. L. 211, &3 
. N. 50, Q.B.I 880. 

9. Petitioner had been condemned by two 
justices of the peace to pay $75 fine and costs, 
and in default three months imprisonment 
under the License Act of Quebec 41 Vic. The 
warrant of commitment mentioned only that 
the petitioner had neglected and failed to pay 
the fine and costs without saying that the pro- 
secutor had made option of imprisonment — 
Held, granting the petition, that the warrant 
should state that the prosecutor had made 
option of imprisonment, or that a warrant of 
distress had issued, and the accused did not 
possess Huffioient property to pav the fine and 
costs. Trepanier exp., 10 R. L. 191, S. C. 1880. 

10. Prisoner was discharged on habeas carpus, 
where it was snown that in the conviction the 
presiding magistrate was described as police 
magistrate, whereas he was only a justice of the 
peace acting under Q. 33 Vic. cap. 12. Senecal 
exp., 3 L. N. 267, S. C. 1880. 

11. In Civil Matters. - 

11. Where a person imprisoned on a civil 
process applied for a writ of habeas corpus on 
the ground of minority, the application was re- 
fused, as there was no notice to the party inter- 
ested, and as the affidavit which only contained 
a general reference to the allegations of the 
petition was insufficient, inasmuch as it did not 
disclose any reasonable or probable ground for 
the issue of the writ. Oauvreau exp., 1 L. N. 
53, Q. B. 1878. 

12. A person imprisoned under a process in a 
civil matter is not entitled to be discharged on 
habeas corpus if no excess of jurisdiction is 
shown. Cutler exp., 22 L. C. J. 85, Q. B. 1877. 

13. And that the writ of execution under 
which he was arrested appears to be irregular. 
Healy exp., 22 L. C. J. 138, Q. B. 1878. 

14. But the petitioner may show that there 
is no judgment ordering his imprisonment, and 
in such case he is entitled to his discharge. lb. 
86. 

15. And a judgment ordering imprisonment 
of a defendant until payment of debt, interest 
and casts, and also the costs of a rule, will not 
justify a commitment which includes also 
sheriff's costs, and the defendant under such 
circumstances is entitled to be discharged on 
habeas corpus. Martin exp., 22 L. C. J. 88, 
Q. B. 1877. 

16. But, in another case, in which there was 
a general condemnation to costs by the words 
" the whole with costs"— held, that this would 
include the necessary future costs of executing 
the judgment. Thompson exp., 22 L. C. J. 89, 
Q. B. 1877. 
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17. And where the court from which the 
process issued is a Superior Court, having juris- 
diction oyer the subject matter, there is a pre- 
emption that its jurisdiction has been right- 
folly exercised, and it is not necessary that the 
cause of imprisonment be specified in the war- 
rant of commitment so as to show 4hat the 
court had jurisdiction. lb. 

18. Petition for, on several grounds of irregn- 
l&rity, in case of a guardian imprisoned for 
failure to produce goods refused. McCaffrey 
exp., 3 L. N. 106, Q. B. 1880. 

III. Power of Court to Examine Evidence 
is Cases or. 

19. On a petition for habeas corpus the judges 
have not the power to consider the proof made, 
for the purpose of liberating the prisoner, ex- 
cept in cases of extradition. Narbonne exp., 10 
R. L. 63, &3L.N, 14, Q. B. 1879. 

IV. Review from Judgment ok. 

20. It is competent to a party to inscribe in 
review from a judgment rendered on a writ 
of habeas corpus. Begina v. Hull, 3 Q. L.R. 
136, S. C. R. 1876. 

V. When Lies. 

21. As a general rule where a minor is 
brought up before the court by habeas corpus, if 
be be of an age to exercise a choice, the court 
leaves him to elect as to the custody in which 
be will be. Begina v. Hull, 3 Q. L. R. 136, 3. C. 
R. 1876. 

22. But, semblc, that this rule would not apply 
in the case of a girl under sixteen years of age 
leaving the house of her father, mother or other 
person haying lawful charge of her. lb. 

23. Nor in the case of a refractory child un- 
der fourteen years of age, liable to be sent to an 
industrial school under 32 Vic. cap. 1 7. 26. 

24. A habeas corpus will not be granted 
where the petitioner is detained in a suit for a 
civil matter before a court having jurisdiction 
OTersuch matter. Thompson exp., 1 L. N. 102, 
Q. B 1877. 

25. And, in another case, held, that a writ of 
habeas corpus will not be granted to liberate a 
prisoner charged with process in a civil suit, 
even though the writ of execution in virtue of 
which he was arrested appear to be irregular, if 
it ia within the scope of the juripdiction of the 
court from which it issued. Mealy exp., I L. N. 
103, Q. B. 1878. 

VI. When Petitioner is at Large. 

26. The appellant imprisoned tinder execu- 
tion for penalties for selling liquor without 
license applied under Rev. Stats. 4 Series cap. 
99 for a discbarge. The order was made 
returnable before the Supreme Court of Nova 
Scotia, and the discharge was refused. Before 
instituting an appeal from the judgment the 
appellant, whose time of imprisonment bad 
expired, was at large. On motion to dismiss 
the appeal for want of jurisdiction — Held, that 
an appeal will not lie in any case of proceedings 
upon a writ of habeas corpus, when at the time 
of bringing the appeal the appellant is at large. 
fta*cr & Tupper, 3 L. N. 394, Su. Ct. 1880. 



HANDWEITING. 

I. Comparison of, see COMPARISON OF 
HANDWRITING. • 



HAEBOR COMMISSIONERS. 

t I. Injunction against, should be in Name 
of Attorney General, see INJUNCTIONS. 

II. Powers of. 

III. Quorum of. 

II. Powers of. 

27. On a petition for certiorari— Held, that 
the Harbor Commissioners have authority un- 
der their by-laws, made under 36 Vic. cap. 64, 
sec. 18, ss. 6 and 7, to suspend the license of a 
pilot guilty of a dereliction of duty. List exp,, 
3L.N. 338, S. C.1880. 

III. Quorum of. 

28. The petitioner complained that he had 
been illegally sentenced to three months sus- 
pension from his functions as pilot by a tri- 
bunal composed of three members of the Board 
of Harbor Commissioners for Montreal — Held, 
on certiorari, that a quorum of five is required 
under 36 Vic. cap. 61, fur the trial of charges 
against pilots. BelleisU & Allan, 3 L. N. 142, 
S. C. 1850. 



HEIRS— See SUCCESSIONS, 
WILLS. 

I. Contestation of Report of Distribution 
by. 

II. Liability of. 

III. May bring Petitory Action for an Un- 
divided Share in an Immoyeablb. 

IV. May take up Instance in Action of 
Damages for a Delit. 

V. Rights of, see SUCCESSION. 

I. Contestation of Report of Distribc 
tion by. 

29. Where a widow contested a report of 
distribution in her quality of universal legatee 
and testamentary executrix of her late husband, 
claiming a balance of a bailleur de fonds, a 

Sroperty sold by him some years previous to his 
ecease, and. it was shown that she was in 
community with her husband, and would have 
been entitled to one-half of the amount due in 
that capacity if she had so pleaded- Held, that 
her claim could only be maintained to the 
extent of one-half. Amiot v. Tremblay & Beid, 
2 L. N. 196, 8. C. 1879. 

IT. Liability of. 

30. An action by a physician against the 
tutor to a minor, heir by will of his deceased 
mother, for professional services rendered to the 
latter. The tutor had accepted for the minor 

• And also the ease of Paige & Ponton, p. 116, Arf. 3, 
Just reported at greater length in the last issue of the 
Jurist, rol. 26, p. 166.— Ed. 
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the personal property of the deceased, bat had 
renounced the community which existed 
between the deceased and her husband. The 
claim was resisted on the ground that the debt 
belonged to the community which the minor 
had renounced — Held, that although a debt of 
the community, it was also a natural debt of the 
child who had been constituted heir. Perrault 
v. Etienne, 1 L. N. 471, & 22 L. C. J. 210, 
C. C. 1878. 

31. Property given to children which reverts 
to an ascendant under Art. 630 of the Civil 
Code* is a succession, and liable for the debts 
of the deceased donee ; and such property may 
be Me i zed bv a creditor in execution of a jndg- 

. ment for a debt of the succession without first 
calling upon the ascendant, who has accepted 
the succession under benefit of inventory, to 
render an account. Corse v. Drumtnond, 3 
L. N. 341, S. C. 1880. 

III. Mat bring Petitory Action for an 
Undivided Share of an Immoveable. 

32. Petitory action respecting a lot of land 
upon which valuable Duildihgs had been 
erected. The plaintiff was the owner of an 
undivided eighth of the real estate in question, 
and the defendant, who had been in possession 
of the whole of it up to the time of the institu- 
tion of the action, denied the right of the plain- 
tiff to any part of it. The plaintiff thereupon 
brought petitory action. In review the defen- 
dant admitted the right of the plaintiff to an 
eighth, but argued that the rights of the parties 
being undivided petitory action would not lie — 
Held, that as the defendant had denied the 
right of the plaintiff to any part of it, and as her 
rights must be co-extensive with her interest, 
which might not be served by a partition, that 
she was not confined to an action en portage, 
but that she could bring action to establish her 
undivided right, as she had done. Armitage v. 
Evans, 4 Q. L. R. 300, S. C. R. 1878.f 

IV. Mat take up instance in action of 

DAMAGES FOR A DELIT. 

33. Action of damages bv an ex- volunteer for 
imprisonment and hardship suffered by him at 
the hands of the officers of the regiment after 
the expiration of his term of engagement — Held, 
that though the right to such action was purely 
personal and could not be instituted by his 
heirs, that nevertheless it could be continued by 
them, where it had been instituted by the person 
himself previous to his death, and that they 
could succeed to the claim. Thompson v. 
Strange, 5 Q. L. R. 205, S. C. 1879. 



• Ascendants Inherit to the exclusion of all others 

Sroperty giv^n by them to their children or other 
escendmntH who ale without issue, wh*re the obJeots 
gven aro still in kind in the succession, and if they have 
ien alienated the price, if still due, accrues to suoh ascen- 
dants. They also inhe< it the right which the donee may 
hare had of resuming the property thus given. 680 G. C. 

t Gannon v. O'Neil, 1 L. C. R. 160; Hart v. McNeil, 4 
L. C. J. 8; MoAdam t. Kingsbury, I L. C J. 287, and 
Gauthier t. Oladu, 7 L. C J. 99, referred to and com- 
mented on. See 1 Digest, p. 44. 



HIGH CONSTABLE. 

I. Fees or, see COSTS in Criminal Mat- 
ters. 



HIGH SEAS. 

I. Larceny Committed upon, see CRIMI 
NAL LAW, Indictment. 



HIGHWAYS— See ROADS. 

HIRR-See LESSOR AND LESSEE, 
MASTER AND SERVANT. 

I. Of Work and Labor. * 

34. Action for the value of work done in 
paving the cellar of defendant's house with 
stone. Defendant admitted that the work had 
been done, but pleaded that it had been done 
without his knowledge, order or consent during 
his absence, and that plaintiff had said when 
doing it that he did not intend to charge for it, 
but that it was to be a *i ft to the defendant. 
He offered to allow plaintiff to take away the 
stone on condition or replacing the premises in 
the condition in which tney were before. Plea 
maintained. Piton & Lepage, t R. L 603, 
Q. B. 1876. 



HIRING TEAMS. 

I. At Elections, see ELECTION LAW, Cor- 
rupt Praotioes. 



HOMOLOGATION. 

1. Op Report of Distribution, see DISTRI- 
BUTION. 



HORSES. 

I. AOTION FOR REDHIBITORr VlCE IN. 

II. Liability for when out at Pasture. 

I. Action for Redhibitory Vice in. 

35. Appellant bought a horse from respon- 
dent on the 6th May, on the 9th he took the 
horse home. On the 26th, 17 days after taking 
the horse home, he brought action for a vice 
redhibitoire—Held, in appeal, confirming the 
judgment of the court below, that while the 
court would not be bound by the nine days rule 
laid down in the custom, and followed in the 
judgment of the court below, that the delay was 
too long, and the action was properly d ism is*ed. 
Doniheek Murphy, 2 L. N. 94, Q. B. 18/9, 

II. Liability for when out at Pasture. 

36. A person who takes a horse to pasture is 
liable fon injury to the horse by accident, such 
as having its leg broken, unless he can prove 
that he was no way in fault. Bilanger v. Qui- 
ner, 9 R. L. 530, S. C. 1879. 



HOTELKEEPERS— See BAIL- 
MENTS. 



II. Liability of 
ill. Privileges 
IV. Riuhts of. 



37. A hoiclkeeper i« liable for the value of 
iliirigs missing from the room of a guest, where 
l>r lailfl lo prove that the Ions was canned by a 
flruuger and the contributory negligence of the 
owner. Geriken & Grannie, 21 L. C. J. 265, 
Q. B. 1876. 

II. Liability or Boarders. 

33. A boarder in a boarding house cannot 
take away hie things until he pays hi* board. 
Dovniti Borne, 9 R. L. 613,3. C. 1879. 

III. Pk.ivii.egii of. 

33. Action of revendication to recover posses- 
sion of two zinc covered boxes containing boot 
and shoe aamplee, valued at f 150, the property 
of the plaialitfe, and alleged lo be unlawfully 
detained by the defendants. Plea, that the defen- 
dants, as innkeepers, had a lieu upon the eaid 
goods for a sum of (30, due them for board and 
lodging by the plaintiff's traveller, who had 
brought the goods to the hotel with him, and 
who, leaving without settling hie board bill, hod 
left the goods iu defendant's hands. Plaintiff 
proved ownership of the effects revendicated 
and the value of the goods, and that they had 
been demanded of defendants before suit. From 
the evidence it appeared also that they were 
placed in the sample room, while the traveller 
occupied a private sleeping room with hie 
pergonal baggage, and that on his departure he 
owed the defendant $30— Held, that an inn- 
keeper can exercise hie privilege lor food and 
accommodation furnished to a guest upon effects 
brought into the hotel by such guest, though 
not his property, and not forming part of hie 
baggage. Fogarty v. Dion, 6 Q. L. R- 163, S. C . 



IV. Rights or. 

40. Where the plaintiff leased a room at 92 
> month from defendant, a lodging house 
keeper, furnished it herself and cooked her own 
meals in it — field, that she was a lodger within 
the meaning ot Q. 39 Vic. cap. 23,* and that 
defendant was entitled to retain her effects until 
pavmentof rent. Lalondt v. McQtinn, 3 L. N. 
n, C. C. 1880. 



• Vide L Dig. p. 6TB, Nole. 



HYPOTHEC. 354 

HOUSEHOLD EXPENSES— See 
MARRIAGE. 



I. Are Immoveables th-hgh they belong to 

I DIFFERENT PERSON FROM THE GROUND OK 

taiCH tiiev stand, see PROPERTY, Descrip- 



HUSBAND AND WIFE— See MAR- 
RIAGE. 



HYPOTHEC. 

I. Action on. * 

II. Createu by Donation. 

III. Delaissement. 

IV. Delegation of, see OBLIGATIONS. 
Acceptance of. 

V. Description uk Lands is. 

VI. Kkvkjtof. 

VII. From Husband to Wife- 

VIII. Given by Minor. 

IS. Given by Wife Separate as to Pro- 
perty, FOR HllfSMWM. NECESSARIES la NULL. 

X. Liability of Registrar fur omission of 

XI. Liability of Tiers Detentecr after 
Delaissement. 

XII. Personal Liability ok. 

XIII. Petition to annul. 

XIV. Prescription of- 

XV. Priority OF. 

XVI. Registration of. 

XVII. 1U:ve!vai. of, see REGISTRATION. 

XVIII. Rssiliation or Sale by reason op, 
see SALE. 

XIX. Rights of Hypothecary Creditor. 

XX. Rights of Tiers Detenteur. 

XXI. Right to Improvements. 

XXII. Transfer of durino period fixed 
FOB Renewal of Reoistration. 

XXIII. Value of as against Vendor's Pbi- 
yileob, see REGISTRATION. 

XXIV. Validity of. 

I. Action on. 

41. A third party in whose favor charges arc 
made in a deed ol donation of real estate may 
bring hypothecary action ■mint the ih-tcnU-ur 
of the immoveable, although there he no stipu- 
lation to that tiled in the deed. Diifrwie & 
Dubord, 1 L. N, 43, Q. B. 1877. 

42. An action in declaration of a hypothec 
for a sum of &M c.'unmt lie freight in Hie Cir- 
cuit Court. MaisiSe. Ctott,3 Q. L.K. 322,0. C. 
1677. 

43. One " C " granted a hypothec to the 
plaintiff, and also undertook to keep certain pro- 
perty insured by way of collateral security. 
Plaintiff' sued defendant, a third holder, under 
said hypothec for a. balance due, and in compu- 
ting the balance included four items of six 
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dollars each for premiums paid for said insur- 
ance, and six dollars and fifty cento cost of deed 
and registration — Held, that there was no 
hypothec for such amounts, and therefore no 
action against defendant, who was a mere holder 
and never undertook to pay them. Michon & 
Morency, 6 Q. L. R. 238, S. C. 1877. 

43. In a hypothecary action the plaintiff may 
pray that the defendant he condemned to pay 
unless he prefer* to abandon, although Art. 
2061 of the Civil Code says that the hypothe- 
cary action is to have the defendant condemned 
to abandon unless he prefers to pay. Leclair & 
FiUon, 7 R. L. 428, C. C. 1875. 

44. And where the plaintiff bad been a party 
to an exchange of properties between the donee 
of the plaintiff and the defendant, and had 
declared that he accepted the defendant as his 
personal debtor, as if the donation had been 
made to him, and in consequence that he dis- 
charged the donee personally without novation 
or derogation — Hem, that the plaintiff had not 
thereby deprived himself of his hypothecary 
recourse against the defendant- lb. 

45. The ordinary hypothecary action cannot 
be exercised against an assignee who is in pos- 
session of immoveable property of an estate in 
his quality as such, if awes & Fulton, 1 L. N. 
243, 8. C. 1878. 

46. Eight to in hands of immediate debtor. — 
The plaintiff having taken a mortgage from his 
debtor in security ofnis debt, afterwards brought 
hypothecary action to recover the amount, 
defendant pleaded that the hypothecary action 
could only he brought against a tiers detenteur, 
and not against the original personal debtor. 
Simultaneously with the filing of the plea plain- 
tiff filed a desistement of the hypothecary con- 
clusions, and adhered merelv to the demand for 
a personal condemnation — Held, that under the 
terms of Art. 2058* of the Civil Code the plain- 
tiff had a perfect right to the hypothecary con- 
clusions; out that, having given the defendant 
the option of paying the amount or abandoning 
the property, he could not withdraw that option 
as he had done, and thereby deprive the defen- 
dant of his choice. Lebrunv. Bedard, 21 L.C.J. 
157, S. C. 1877. 

47. A hypothecary creditor, whatever the 
amount of his claim, may take an hypothecary 
action against his uebtor, holder of the im- 
moveable hypothecated, although/he has already 
a judgment against the said debtor personally 
for the same claim. Dorval & Boucher, 6 
Q. L. R. 197, S. C. 1879. 

II. Created by Donation. 

48. A hypothec may be created by charges in 
favor of a third party in a donation of real 
estate, although there be no stipulation to that 
effect in the deed. Dufresne & Dubord, 1 L. N. 
43, Q. B. 1877. 

HI. Delaissemeot. 

49. The respondent and two associates bought 
a tract of land, half of which had been pur- 

* The hypothecary action Is given to creditors whose 
claims are liquidated, and exigible against all persons 
holding, as proprietors, the whole or any portion of the 
immoveable hypothecated for their claim. 



chased by the vendor from the appellant. There 
was an amount due the appellant by the vendor 
which respondent and his associates, vendee?, 
undertook to pay. On a hypothecary action 
being brought against the respondent and his 
co-vendees the respondent made a delaissement 
of his share. Then the appellant instituted a 
personal action against respondent who pleaded 
that as she had chosen to bring a hypothecary 
action, and the respondent had abandoned the 
immoveable, she had lost her recourse against 
the respondent personally — Held, that he was 
no longer personally liable.* Reeves v. GerU 
ken, 2 L. N. 67, Q. B. 1879. 

IV. Delegation. 

60. Acceptance of. — One of the defendants 
gave a hypothec to the plaintiffs on a property 
in the township of Sheftbrd, and afterwards 
sold the property with right of rcmtrt to the 
other defendant, who undertook to pay to plain- 
tiffs, to the discharge of his vendor, the sum of 
$3,500 remaining of the hypothec. This deed 
of sale was registered the 31st May, 1876. On 
the 23rd August of the same year the purchaser 
retroceded the property to his vendor. On the 
26th March of the following year, the plaintiffs 
signified their acceptance of the delegation. 
Action against both defendants jointly and sever- 
ally — Held, that notwithstanding the delegu4 
had paid several instalments of the money 
undertaken to be paid by him in the deed of 
sale, that the plaintiffs had no rights under it 
without express acceptance of the delegation, 
and the acceptance which they had signified 
was too late as being subsequent to the retro- 
cession, t La SocUU Permanente de Construc- 
tion v. Leonard, 2 L. N. 148, S. C. 1879; 1029 
C. C. 

V. Description of Land in. 

51. By 40 Vic. cap. 16, Art 2042 of the Civil 
Codet is amended so as to make valid descrip- 
tions of land by lot or range. 

VI. Effect of. 

52. A hypothec given for a credit opened in 
favor of the mortgagor takes effect from the 
time it is granted and not from the time the 
advance is actually made. Quintal & Lefebvrc, 
3 L. N. 347, 8. C. 1880. 

VII. From Husband to Wife. 

53. A mortgage given by a husband to his 
wife, separfe de Mens, is not necessarily void. 
Bank of Toronto & Perkins, 2 L. N. 252, S. C. 

1879. 



• Since reversed in Supreme Court but not reported. 
See 8 L. N . 883 & 4 L. N. 106. 

t Confirmed on appeal. See 4 L. N. 88. 

X Conventional hypothec* are not valid unless the deed 
specially describes the immoveable hypothecated, with a 
designation of the coterminous land, (or) of the number 
or name under which it is known (or of the lot and 
range or part of lot and rang*), or of its number upon 
the plan and book of reference of the registry office if 
such plan and book of reference exist. 8042 C, C. 
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VIII. Given bt Minor. 

64. A hypothec given by a minor is not radi- 
cally null, but ie merely subject to be annulled 
in case of legion. m Beliveau & Duchesneau, 22 
L. C. J. 37 k 168, S. C. R. 1877 ; 987 C. C. 

IX. Given by Wife Separate as to Pro- 
perty for Household Necessaries. 

55. The persona] obligation of a wife, separate 
as to property, with hypothec on an immove- 
able belonging to her, lor a d*bt of her husband, 
or even of the community for necessaries for 
the family, is prohibited by law and is absolute- 
ly null as to such immoveable. Gardner v. 
Arret & Grenier, 3 L. N. 349, 8. C. 1880. 

X. Liability of Registrar for Omission 
of in Certificate. 

56. A registrar is responsible to the creditor 
for any damages caused by the omission of 
a hypothec in his certificate furnished to the 
sheriff, and the creditor may proceed against the 
registrar to recover the amount with interest, 
without showing that the debtor and others 
liable on the hypothec are insolvent. Trust <k 
Loan Co. of Canada v. Dupras, 3 L. N. 332, 
Q.B. 1880. 

XI. Liability of Tiers Detenteur after 
Delaissement. 

57. The company brought a hypothecary 
action against the tiers detenteur of an immov- 
able which had been sold by them, and there 
were the usual conclusions that the defendant 
be condemned to pay the amount or abandon 
the property. Judgment was pronounced in 
favor of the plaintiff, and this judgment was 
followed by a delaissement. Subsequently a 
personal action was brought against the defen* 
dant, who had bound himself personally to the 
payment of the debt, but the creditor had not 
become a party to the deed. The question now 
was whether this personal action could be 
brought in view of the abandonment which 
had been made— Held, that the creditor hav- 
ing resorted to the hypothecary action, and the 
tiers detenteur having abandoned, the former 
was now precluded from bringing a personal 
action. Judgment of the court below reversed, 
and action dismissed. Montreal Permanent 
Building Society v. Desautels, S. C. R. 1877. 

XH. Personal Liability on. 

58. The defendant was tiers detenteur of a 
property on which was a hypothec in favor of 
plaintiff, and which hypothec defendant had 
assumed. The plaintiff sued in declaration of 
his hypothec and obtained judgment, and the 
defendant then made a delaissement, but re- 
moved some of the blinds and windows which he 
claimed as improvements. The plaintiffs there 
upon took action against him personally accom- 
panied by capias— Held, reversing the decision 



•JJ* report .of this case is repeated by inadvertence 
jgparently on two different pages of the same volume.— 



of the court below, that as the plaintiff had 
already sued hypothecarily and had accepted 
the delaissement, that he had lost his personal re- 
course, and the defendant had a right to his im- 
provement*. Desautels & La SoctiU de Con- 
struction Canadienne de Montreal, 2 L. N. 147 
S. C.R.I 879. . * 

XIII. Petitions to annul. 

59. In petitions en radiation cPhypotheque the 
hypothecs to be struck out must be specially 
described, and each of the discharges or other 
papers relied on must be described in the same 
way and a regular list of exhibits filed. Loran- 
ger & DeGasp6, 4Q. L. R. 80, S. C. 1877. 

XIV. Prescription of. 

60. On the contestation of an opposition 
founded on a constituted rent with hypothec 
created in 1818, and the last acknowledgment 
of which was some thirtv-three years pre v?ous— 
Held that a hypothec being but the accessory of 
a debt, and has no existence apart from it, and 
the extinction of the personal debt by prescrip- 
tion carries with it therefore the extinction of 
the hypothec, even where the latter has been 
preserved bv acta of interruption. Hamel v. 
Bourgetk Baby, 4 Q. L. R. 148, S. C. 1878. 

XV. Priority of. 

61. Contestation of an assignee's dividend 
sheet. The insolvent on the 10th September, 
1877, acquired a title to the property since sold 
by his assignee, and the proceeds of which he 
was about to distribute. The insolvent, however 
had been in possession of the property Bince 
1876, when the terms of sale had been agreed 
upon, and the vendor had allowed hi in to take 
possession. The vendor, examined as a witness 
said that the deed was not passed in 1876, bel 
cause the parties could not make it convenient 
to meet. Before obtaining his title the insolvent, 
on the 12th June, 1877, gave a mortgage on the 
property to the contestant, which was duly re- 
gistered. After obtaining his title he gave two 
other mortgages, on the property to the parties 
collocated, which were registered on the 1st of 
Oct., 1877. The contestation then was between 
two mortgages, one acquired and enregistered 
before the mortgagor himself had obtained 
and registered his title, and one given aaerwards. 
Held, that notwithstanding the last clause of 
Art 2098 of the Civil Code,* the existence and 
rank of the first mentioned mortgage were es- 
tablished by the subsequent registration of the 
mortgagor's title, and as the other was not ob- 
tained and registered until afterwards it had no 
priority. Begin in re, 6 Q. L. R., 8. C. 1880. 

62. Action on a mortgage by which in effect 
one R. declared among other things that he 
hypothecated certain real estate for any debt 
which he might thereafter Owe to the plaintiff, 
and the question was as to the validity of such 
a mortgage. The date of the deed was the 17th 
February, 1874, and by it R. declared that he was 

•So long as the right of the acquirer has not been 
registered, all conveyance*, transfers, hypothecs or real 
right* granted by him in respect of such Immoveable are 
without effect. 
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II. Filiation or. 

4. Action by plaintiff, a minor, assisted by 
hi* tutor in declaration of hi« paternity. Plain- 
tiff was the illegitimate child of one Martha 
Dawson, by whom he was born in January, 
1866, according to her story; but, according to j 
a Doctor Lawrence, in January, 1874. In order 
to corroborate the statement of the mother, a 
pretended certificate of baptism was produced, 
which Rtated that the child was baptized in 
Mav, 1875, by a Rev. M. Woodrich, but did not 
suite of what church, parish or congregation, 
nor as to the register in which it was entered, 
nor whether any was kept by the minister, nor 
as to his official character. *The paper was not 
signed by the minister, but by one Chapman. 
Such was not an ex trait de b'aptime according 
to Art. 45 of the Civil Code.* Action dis- 
missed sauf d *e pourvoir et sanxfrais. Osgood 
k Goodenough, 7 R. L. 719, S. C. 1877. 



ILL-TREATMENT. 

I. Of Sailors on Sea, see MARITIME LAW. 



IMMOVEABLES. 

I. Donation of, see DONATION. 

II. Formalities in Sale of, see SALE. 

III. Houses are, though owned by a Dif- 
ferent Person from the Property on which 
thky stand, see PROPERTY. 

IV. Hypothecation of, see HYPOTHEC. 

V. Minor cannot Transfer without Au- 
thorization, see MINORITY. 

VI. Prescription of, see PRESCRIPTION. 

VII. Registration of, see REGISTRA- 
TION. 

VIII. Sale of, set SALE. 

IX. Seizure of before Iudgment. 

X. Transfer of after Action brought, see 
TRANSFER. 

XI. What are, see PROPERTY, Descrip- 
tion OF. 

IX. Seizure of before Judgment. 

5. Under a writ of saisie arrU before judg- 
ment the immoveable property of the debtor 
mar be seized. Corbeil v. Charbonneau, 3 
L. N. 381,8. C. 1881. 



IMPENSES ET AMELIORATIONS 
—See HYPOTHEC. 



IMPRISONMENT. 

I. Action for False. 

II. Alimentary Allowance. 

III. Contrainte par Corps. 

JV. For Fraud under Insolvent Act, see 
INSOLVENCY. 

V. Of Minor. 

VI. Of Persons over Seventy Years of 

Age. 

VII. Warrant of. 



L Action for False. 

6. An action will not lie against a justice of 
the peace by an individual who has been ille- 
gally condemned to fine and imprisonment if the 
justice of the peace does not appear under the 
circumstances to have acted wilfully and without 
sufficient and probable cause. Mar'ois k Bolduc, 
7 K. L. 148, Q. B. 1875 

7. And the judgment or conviction rendered 
by the justice of the peace protects its author 
from all liability in damages as long as it re- 
mains in force. lb. 

8. There is no action of damages for false im- 
prisonment simply because the person arrested 
is innocent; it is also nece**ary to establish 
that the person who caused the arrest was with- 
out reasonable ground for doing so. Lefebvre 
& La Cie. de Navigation (X Vapeur de Beau- 
harnois, 9 R. L. 547, S. C. 1879. 

9. Respondent obtained judgment in damages 
for slander against the wife of appellant, and on 
such judgment sued out a contrainle par corps, 
which was set aside on the tierce opposition of 
appellant, who then took action of aamages for 
false imprisonment — Held, that defendant hav- 
ing acted in giod faith no such action would 
lie. Langlois & Normandy 6 Q. L. R. 162, 
Q. B. 1880. 

II. Alimentary Allowance. 

10. A person imprisoned for contempt of court 
has no right to an alimentary allowance. Ver- 
mette v. Fontaine, 6 Q. L. R'. 159, C. C. 1880. 

11. The defendant was in gaol under a judg- 
ment of contrainte par corps. The debt arose 
on a surety bond for costs in appeal. Defend- 
ant applied for an alimentary allowance under 
C. C. P. 790*— Held, that a judicial surety was 
not entitled to an alimentary allowance under 
said article. Cramp & Coquereau, 3 L. N. 332, 
S. C. 1880. 

III. Contrainte par Corps. 



12. A judgment condemning the defendant 
to pav certain costs specified, and concluding 
with the words " the whole with costs," includes 
the necessary future costs of executing the judg- 
ment, and a commitment including such addi- 
tional costs is not in excess of the judgment. 
Thompson exp., 1 L. N. 102, Q. B. 1877. 
,13. And & habeas corpus will not be granted 
where the petitioner is detained in a suit for a 
civil matter before a court having jurisdiction 
over such matter. lb. 

14. After a rule had been declared absolute, 
and a warrant issued against two persons on a 
security bond, one of them who pad already 
contested presented a petition to a judge setting 
forth that the rule had been contested without 
his knowledge, and by an attorney whom he had 



• Any person thus imprisoned may upon petition to 
the court or to a judge, previously served upon the creoV 
tor, and accompanied with an affidavit that he is not 
worth fifty dollars, obtain an order commanding the 
creditor to pay him as an alimentary allowance during* 
the period of his imprisonment a sum not less than 
seventy cents and not exceeding one dollar per week 
790C.G. P. 
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not employed, thereby incurring a large and 
unnecessary bill of costs, and that the sum due 
was in reality paid, and praying for an order 
staving the proceeding under the warrant, and 
that it be declared that the warrant had issued 
illegally, and that petitioner be discharged from 
ah liability. The order was granted, and on 
the merit* of the petition — Held, that under 
the rule non bis in idem these questions could 
not be raised by such a petition, and it must 
therefore be dismissed. Genereux v. Howler/ 
eial & Jones, 21 L. C.J. 162, S. C. in C 1877. 

15. And, semble, that a judge in chambers is 
without jurisdiction to try the merits of such a 
petition. lb. 

16. Where a bailiff, resident in another dis- 
trict, and charged with the execution there of a 
writ issued in the district of Montreal, fails to 
comply with the exigencies of the writ, he is 
liable to imprisonment in the district of Mon- 
treal. Gnaedinger et al. v. Derouin et al, 21 
L. C. J. 220, S. C 1877. 

17. A defendant is liable to coercive im- 
prisonment under C. C. P. 782,* for conveying 
away and secreting his effects under seizure, 
where paid effects have been transferred to his 
father-in-law by a sale through the medium of 
an assignee, and which sale 1 is manifestly 
fraudulent and simulated. Jacques Cartier 
Permanent Building Society v. Roy, 3 L. N. 
314, C. C. 1880. 

18. Against his imprisonment under a rule 
the petitioner, among others, urged that the 
judgment by which he was imprisoned should 
have simply ordered him to appear and >how 
cau*e; that the judgment itself did not order 
the imprisonment, but that a writ should issue 
condemning the defendant to be imprisoned ; 
that the proces-verbal of arrest by the sheriff 
did not show that a copy of the proces-verbal 
had been served upon defendant. Petition dis- 
missed on all grounds. Lozeau v. Charbon- 
neau, 3 L. N. 255, S. C. 1880. 

19. Judgment went against the defendant for 
a certain amount of damages for assault. The 
plaintiff moved for his commitment, in default 
of payment. The plaintiff* did not say anything 
about signification of copy of the judgment. 
He should have set up that four months had 
elapsed since the copy of the judgment had been 
served on the defendant. Fur want of that 
allegation, the application for contrainte dis- 
missed. Simard & Marsan, SCR. 1880. 

20. In a rule against a guardian lor failure to 
produce goods, it is not necessary to give him 
the option of paying the value as the law 
re.^erves that right to him at any time.t Mc- 
Caffrey v. Claxton, 3 L. N. 292, Q. B. 1880. 



* In all canes of resistance to the orders of the court 
Rspecting V<e executing of the judgment by seizure and 
Mitt of the property of the debtor, as well as in all cases 
In which the defendant conveys away or secretes his 
effect*, or uses violence or shots his doors to prevent the 
seizure, a judge oat of court may exeroioe all the powers 
of the conrt and order the defendant to be imprisoned 
until he satisfies the judgment. 782 C. C. P. 

tThe guardian or depository may be condemned, even 
on pain ot coercive impr sonment, to produce th a pro* 
petty be to k in charge, or pay the amount due to the 
■ehdng creditor. He may, however, upon establishing 
the Tslne of the effects which he fails to produce, be dis- 
charged upon payment of such value. 697 C. C. P. 



21. The plaintiff obtained judgment against 
the defendant in $200 damages, for having 
caused his arrest without probable cause. On 
a rule tor contrainte par corps, in satisfaction of 
the judgment — Held, that the imprisonment of 
the defendant may be asked for by motion after 
judgment, though imprisonment was not asked 
for oy the action. Barthe v. Dagg, 3 L. N. 316, 
S. C. 1880. 

22. A guardian, imprisoned for failure to pro- 
duce the goods of which he was appointed 

fuardian, petitioned for habeas corpus, because, 
. He was not given the option of paying the 
value of the goods. 2. Because more than two 
mouths had elapsed since his appointment. 3. 
Because he was held for certain costs not 
ordered by the judgment. Petition distnipsed 
on all the grounds. McCaffrey exp., 3 L. N. 
106, Q. B. 1880. 

V. Of Minor. 

23. The petitioner was imprisoned for failing, 
as gardien, to produce goods seized, and he 
asked for habeas corpus in order to be liberated 
as he was a in inor. The application was refused, 
on the ground that there was no notice to the 
party interested in maintaining the contrainte, 
and as the affidavit whwh only contained a 
general reference to the allegations was insuffi- 
cient, inasmuch as it did not disclose any 
reasonable or probable ground for the issue of 
the writ. Gauvreau exp., 1 L. N. 53, Q. B. 
1878. 

VI. Or Persons over Seventy Years op 
Age. 

24. See remarks of His Honor Judge Ramsay 
in Ouimet & Desjardins, 3 L. N. 108, Q. B. 1880. 

VII. Warrant of. 

25. A warrant of imprisonment issued 
against a person who has not been able to 
furnish sureties to keep the peace must allege 
that the complainant declares he fears the 
accused will do him bodily harm, and that he 
has threatened to do him bodily harm, and if it 
does not contain such allegations the accused 
will be liberated on habeas corpus, bauthier 
exp.k Caya, 10 R. L. 536, Q. B. 1880. 

26. But, held, that he could be arrested again 
and committed de nouveau, on the ground that 
he had not paid the costs of conviction, and 
that such costs need n«»t be detailed in the new 
commitment, lb., 10 R. L. 557, S. C. 1880. 



IMPROBATION. 

I. Appeal by Notary in Support of. 

II. Evidence in Support of. 

III. Expertise. 

IV. Grounds of. 

V. Of Sheriff's Report, see SALE, Judi- 
cial. 

VI. Of Sheriff's Title. 

VII. Peremption Suspendid hY,see PEl : 
EMPTION. 

VIII. When necessary. 
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I. Appeal by Notary in Support op Deed. 

27. Where, by a judgment of the Superior 
Court, a deed was declared faux, the notary be- 
fore whom it wa» executed, and who was one of 
the witness in the suit, was allowed to appeal 
on becoming cetsionnaire of the debt. Defoy & 
Forte, 3 L. N. 36, Q. B. 1879. 

II. Evidence in Support of. 

28. In an action in a deed the defendant in- 
acribed en faux againRt it The deed was very 
badly and illegibly written, and the subscribing 
witness swore positively that he was not pre- 
sent and did not sign it. The notary's daughter 
on the contrary swore that the witness was pre- 
sent and did sign it — Held, that the evidence of 
the witness should prevail, and the inscription 
was maintained. Defoy & Forte, 3 L. N. 36, 
Q. B. 1879. 

III. Expertise. 

29. In an action in improbation of a deed — 
Held, that where, in consequence of a deed hav- 
ing been drawn up and the different parts of it 
put together in an unusually slovenly way, there 
is room for doubt as to the genuineness of part of 
it, an expertise may be ordered as to the genuine- 
ness of that part of the deed to which such 
doubt relates. Hamel & Panet, 3 Q. L. R. 173, 
P. C. 1876. 

IV. Grounds op. 

30. The plaintiff sold the defendant by deed 
before notary a lot of land in the district of 
Bedford, on the north side of Pike River. About 
a year afterwards he discovered, for the first 
time, as he alleged in his declaration, that the 
deed omitted to contain a reservation of a mill 
site which he stated he had not intended to sell. 
Action in improbation, praying to be allowed to 
inscribe en faux against the deed in question, 
and that it be declared " false, erroneous and 
" null, save and except as modified, restricted 
" and qualified by the insertion after the de- 
scription of the lands therein mentioned of a 
clause containing a reservation of the mill site 
in question, and that the said clause be adjudged 
to form part of the said deed, and the defendant 
ordered to correct the deed, and in default of his 
doing so that the judgment do stand in lieu of 
such correction. Action dismissed as unfounded 
in law. Sabine & Krans, 3 L. N. 267, 8. C, & 
S. C. R. 1872. 

VI. Of Sheriff's Title. 

31. Improbation may be brought against a 
sheriff's title* even after it has been registered 
and alter the property has pasned into other 
hands by titles also enregi^tered, if the sherifTs 
title is false in any particular, and that at the 
instance of an interested creditor who has a 
hypothec for an annual rent omitted in the 
shentt's title. Carpenter & Dery, 5 Q. L. R, 
311, Q. B. 1877. 



Vin. When Necessary. 

32. An inscription en faux is not necessary 
in order to attack a notarial deed. Dufresne et 
al. v. Lalonde et al., 21 L. C. J. 105, S. G. 
1876. 



IMPROVEMENTS. 

I. Lien op Legatee for, see LEGACY. 

II. Right of Lessee to Carry away at 
Termination of Lease, see LESSOR AND 
LEoocihi. 

III. Bight to, see HYPOTHEC. 



IMPUTATION. 
I. Op Payments, see PAYMENT. 



INCIDENTAL DEMAND— See 
PROCEDURE. 

I. Fees os, tee ATTORNEY AD LITEM. 



INDECENT ASSAULT— See CRI- 
MINAL LAW. 



INDEMNITY. 

I. Proprietors entitled to, for Change 
of Street Level, see STREETS. 



INDIANS. 

I. Effects of, Exempt from Seizcre, see 
EXEMPTION. 

II. For Recent Acts Concerning, see 
DOMINION STATUTES 43 Vic. Cap. 28 & 
44 Vic. Cap. 17. 



INDICATION DE PAIEMENT— See 
HYPOTHEC, DELEGATION, PAY- 
MENT. 

I. Acceptance of, see ACCEPTANCE. 



INDICTMENT— See CRIMINA 

LAW. 



INFANTS— See CHILDREN, MINO. 

RITY. 
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IN FOEMA PAUPERIS. 
I. Procedure by, see PROCEDURE. 



INFRINGEMENT. 

I. Op Patent, see PATENTS. 



INHERITANCE— See HEIRS, SUC- 
CESSION, &c. 



INJUNCTION— See PROHIBITION. 

I. Amendment of Petition. 

II. Appeal from'. 

III. Disregard of. 

IV. Form of. 

V. Grounds of. 

VI. Power of Court to Order. 

VII. Prior to Quebec Injunction Act. 

VIII. Right to. 

IX. Security in Cases of. 

X. Under Merchants Shipping Act. 

I. Amendment of Petition. 

33. Where an injunction issued against the 
Commissioner of Public Work*, who was 
about to take possession of a railway in the 
hands of a contractor, and who disregarded the 
injunction — Held, that the petitioner might be 
allowed to add to his conclusions a prayer that 
he be reinstated in possession. Macdonald v. 
Joly etaL f \L. N. 460, S. C. 1878. 

II. Appeal from. 

34. The Government engineer of the Pro- 
vince of Quebec, under authority of a warrant 
from the Lieut-Governor, was proceeding to 
take possession of the M. O. & W. Railway, 
for which respondent was the contractor, when 
the latter, claiming that a large amount was 
still due him for the construction of said work, 
obtained a writ of injunction to restrain the 
Commissioner from interfering further until 
cause shown. The Commissioner disregarded, 
and a motion to dissolve the injunction being 
rejected by the Superior Court — Held, that not- 
withstanding the appellant had disregarded 
the writ, he might, in the discretion of the court, 
be permitted to appeal. Joly et al. & Mac- 
donald, 1 L. N. 448, Q. B. 1878. 

35. And held, also, that under these circum- 
stances, an order to suspend the injunction 
until the appeal could be heard should be 
granted, notwithstanding the fact that the in- 
junction had been disregarded. lb. 1 L. N. 
462, & 23 L. C. J. 16, Q. B. 1878. 

TO. Disregard of. 

36. A rule for contempt of court will not lie 
against the secretary of a railway company, 
because the company disregards an injunction 



ordering it to cease certain works. TVernvn v. 
(He. de Chemin de Ferde M. 0. & 0., 8 R. L. 
374, Q. B. 1876. 

IV. Form of. 

37. Action by plaintiffs against the defendants, 
the Quebec Railway Commissioners, to prevent 
them proceeding with the expropriation of the 
plain tiffs' property. The Commissioners had 
served the plaintiffs with a notice that they had 
decided to proceed, and the plaintiffs then took 
out an ordinary action asking that they be or- 
dered to desist." The Commissioners, of whom 
there were three, appeared separately, and filed 
separate exceptions to the form of the action, on 
the ground, among others, that the action was 
irregular, inasmuch as it was in the nature of a 
proceeding by mandamus or injunction, and was 
not accompanied with an affidavit as required 
by law. Held, that as an ordinary action, it 
must be held to be perfectly regular whatever 
the nature of the demand. Bourgoin & Malhiot, 
8 R. L. 396, 8. C. 1876. 

V. Grounds of. 

38. The petitioners asked for an injunction 
against the respondents to restrain them from 
commuting the dues collected on floating steam 
elevators. The Harbor Commissioners objected 
that under Art. 997 C. C. P.* the proceeding 
should have been taken in Her Majesty's name, 
because it complained that a public Board was 
violating the provisions of the Act by which 
it was governed. Held, that as the evidence 
failed to disclose any damage suffered by peti- 
tioners, and as the proceedings should have been 
taken in Her Majesty's name, the injunction 
must be dissolved. The St. Lawrence Steam 
Elevating Co. v. The Harbor Commissioners, 
2 L.N. 197, S.C. 1879. 

39. On a motion to dissolve the injunction 
issued by petitioner to restrain the respondents 
from dealing with the funds of the Board, on the 
ground that petitioner's right* and interest in 
the fund were fully secured — Held, that as the 
capital of the fund had been materially dimin 
ished since the passage of the Act, Q. 38 Vic 
cap. 64, transferring it to the new Board, the peti 
tioner was entitled to the injunction, notwith- 
standing il was a serious inconvenience to those 



* In the following cases : 

1. Whenever any association or number of persons 
acts as a corporation without being legally incorporated 
or recognized : 

2. Whenever any corporation, publio body or board 
violates any of the provisions of the acts by which it is 
governed, or becomes liable to a forfeiture of its rights, or 
does or omits to do act*", thp doing or omission of wMch 
amounts to a surrender o< its corporate right*. privileges 
and franchises, or exercises any power, franc" lse or 
privilege which does not belong to it or is not conferred 
upon it by law, it is the duty of Her Majesty's At tome v 
General for Lower Canada to prosecute in Her Majesty's 
name such violations of the law, whenever he has good 
reason to believe that such facts can be established by 
proof in every case of public general interest ; but he Is 
not bound to do so in any other case, unless sufficient 
security \" given to indemnify the Government against 
all costs to be incurred upon such proceeding 99? C.C.P. 
(And in such case the special information must mention 
the name of the person who has solicited the Attorney 
General to take such legal proceedings, and of the person 
who has become security for costs ) Q. 41 Vic. cap. 18. 

toy Q. 41 Vic. cap. 14 other and more special provisions 
are made for the issue of writs of injunction. 
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interested in the fund. Dobie v. Board of 
Management of Temporalities Fund, dtc., 2 L. 
N. 278, & 9 R. L. 574, S. C. 1879. 

40. The petitioner, a holder of 107 shares in 
the Montreal, Portland & Boston Railway Co., 
alleged that the Company, respondents, had 
summoned a meeting for the purpose of sanction- 
ing a lease of a portion of its railway to the South 
Eastern Railway Co., but had at the annual 
meeting then just passed, refused to submit such 
a statement of the Company's affairs as would 
enable petitioner and others to judge of the advi- 
sability of the proposed lease, ana -isking that 
they be restrained from holding said meeting and 
sanctioning said lease until they should liave 
submitted to the shareholders of said Company, 
at a meeting duly called, full and detailed ac- 
counts and statements of the affairs of said Com- 
pany, etc. Evidence that the report as submit- 
ted and the proposed lease were approved of by 
the holders of a large majority of the shares, 
and also that the shares of petitioner had no pe- 
cuniary value. Held, that while the court 
would interfere to protect an individual mem- 
ber, if the proceedings of the majority constitute 
an injustice, yet as the majority appeared to be 
acting with regularity and bond fiats, and with- 
out improper or corrupt influence, that the 
court would not interfere, and the petition was 
therefore dismissed. Angus v. Montreal, Port- 
land &, Boston Railway Co,, 2 L. N. 203, & 
23 L. C. J. 161, S. C. 1879. 

41. Appeal from a judgment of the Superior 
Court at Montreal, dismissing; a motion toquash 
an injunction. The injunction was taken by 
the respondent, who was the contractor lor the 
construction of the Montreal, Ottawa and Occi- 
dental Railway, to prevent the Government from 
taking possession of the road or interfering with 
it, under an order in council passed at Quebec 
on the 28th August, 1878, addressed to the sher- 
iffs of the districts of Montreal, Terrebonne and 
Ottawa respectively, commanding them to take 
possession of and hold the same on behalf of 
the Commissioner of Public Works. The injunc- 
tion issued, but the Government proceeded with 
the work of taking over the railway. On a 
motion for contempt of court against the sheriff 
of Montreal and the Government engineer, and 
a motion to quash the injun tion heard at the 
same time, judgment was rendered maintaining 
the injunction and holding the Government 
engineer to be in contempt of court. In appeal, 
held, reversing this judgment as regards the 
motion to quash, that it should have been 
granted, on the ground that the writ of injunc- 
tion had issued irregularly and without suffi- 
cient cause, there being no right of injunction 
against the Crown. Joly & Macdonald, 10 
R. L. 391, Q. B. 1879. 

42. The plaintiff asking an injunction had 
addressed a letter to the defendants, his co-part- 
ners, proposing a dissolution on certain terms. 
That was on ine 14th November, and he gave 
them until the 24th at 4 p.m. to accept. They 
made a declaration of acceptance before a notary 
on the 22nd of November, and that declaration 
was notified to the petitioner on the 24th. 
Plaintiff wishing to withdraw the offer asked 
for an injunction to restrain them from going on 
with the business. Order refused. Demers & 
Lamarche, 3 L. N. 1 17, S. C. R. 1880. 
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43. Application to a judge of tbe Queen's 
Bench in Chambers was made for an injunction 
to restrain the City of Montreal from executing 
a judgment of the Recorder's Court, pending an 
appeal from a judgment of the Superior Court 
anecti ng the same matter. Appl ication rejected , 
on the grouud inter alia that tbe Queen's Bench 
had no power to issue such an order. Mallette 
& City of Montreal, 2 L. N. 379, Q. B. 1879. 

44. But, on a subsequent application to the 
Superior Court — Held, that that court had the 
power to issue such order, but would not exer- 
cise it unless the party petitioning were without 
other remedy and exposed to irreparable in- 
jury, especially if the issue of the injunction 
would cause serious injury to the party enjoined. 
16. 2 L. N. 399, & 24 L. C. J. 264, S. C. 1879. 

VII. Prior to Quebec Injunction Act. 

45. For a full discussion of the law of in 
junctions prior to Quebec Act, 41 Vic. cap. 14- 
See r ang & Board for the Management of Tem- 
poralities Fund, 8'R. L. 3, Q. B. 1876. 

VIII. Right to, see Grounds of. 

46. The Corporation of the city of Montreal, 
on the 3rd April, 1872, by virtueof the Act Q. 34 
Vic. cap. 37, sec. 5, which authorized the Cor- 
poration of Montreal, through the Council, to 
subscribe to such number oishares as the Cor- 
poration should deem expedient in any railway 
company, passed a by-law which provided that, 
subject to the consent of the qualified electors 
of the city, the Mayor should be authorized to 
subscribe for one hundred thousand share* of 
stock in the Montreal Northern Colonization 
Railway Company, and that a special rate or 
assessment was to be imposed upon all rateable 
real property in the city for the purposes con- 
templated by the by-law. This by-law was 
published for the first time on the fifth of 
April, 1872, and was to be submitted to the vote 
of the ratepayers on the 27 th. Previous to lafc- 
terdate the plaintiff took action against the 
Corporation, setting up these facts, and asking 
that the Corporation and its officers be ordered 
to abstain from taking further proceedings 
until final judgment in the cause, and that the 
by-law be annulled as illegal and ultra vires of 
the Corporation . Held, on demurrer, that wh i le 
a Corporator suffering an actual injury might 
have an action in his own name to restrain a 
Corporation, that under the circumstances, 
the by-law not having been approved by the 
electors, no injury had been done, and the action 
was premature. 4 Molson & The Mayor, dec., of 
Montreal, 23 L. C. J. 169, Q. B. 1876. 

47. In an action en portage et lieitaUon after 
the return of the writ, a petition, supported by 
affidavits, was presented, alleging that the defen- 
dant was in possession of the entire of the pro- 



• Tbe by-law In question was subsequentijr confirmed 
by the Act of the Quebec Legtelature 96 vie. cap. 49, 
while the Injunction Act of Quebec, 41 V*o. Cap. 14, makes 
special provisions for tbe issue of Injunctions on tbe de- 
mand or private persons.— -En. 
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perties whereof the plaintiff and her minor 
children and the defendant were co-proprietors 
par indivis ; that the plaintiff was credibly in- 
formed and verily believed that the defendant 
was continuing to trade with the assets of the 
firm as if he was the sole owner thereof, and was 
usinjg a saw mill, part of the common property, 
as if it were his sole property ; that in thus deal- 
ing with the assets he was meditating and prac- 
tising a fraud upon her and her minor children, 
with a view to convert their common property to 
his individual use, and the petitioner concluded 
that the said defendant be enjoined from further 
dealing with the said property pending the 
present action brought for the petition thereof, 
and that injunction do issue to that effect, order- 
ing him to discontinue the working of the said 
mill, the common property of the plaintiffs and 
the defendant, and to desist from sawing up any 
portion of the logs, their common property, and 
from disposing of the assets of the firm. Held, 
that the writ of injunction is a civil remedy, 
pro i ided and regulated by the laws of England 
for the protection of property and the mainten- 
ance of civil rights, and the Imp. Stat. 14 Geo. 
III. cap. 83, sec. 8, having enacted in effect 
that, in the Province of Quebec, in all matters of 
property and civil rights, resort should be had to 
the laws of Canada as the rule for the decision of 
the same, and that all suits respecting such 
property and civil rights should be determined 
agreeably to the said laws and customs of Can- 
acta, until changed by subsequent legislation, 
and the proceeding by injunction not having 
been established by any subsequent legislation 
applicable to the said Province, it cannot be 
allowed as a general remedy in a case such as 
the present. Carter & Breakey, 3 Q. L. R. 
113, S. C. 1877. 

48. And the powers of a civil nature of the 
Court of King's Bench, and of the judges thereof, 
as created, defined and regulated by the Provin- 
cial Stat. 34 Geo. III. cap. 6, sec. 8, and now vest- 
ed in the Superior Court and in the judges 
thereof, do not include the power of granting 
writs of injunction. lb. 

49. And, although the prerogative writ of 
mandamus, which is generally used for public 
purposes, and to compel theperformance of pub- 
lic duties, has at all times, since this Province 
became a British Colony, been a legal remedy 
therein as an incident to the public law of the 
empire, yet the writ of mandamus and the writ 
of injunction, although they may in some cases 
produce *' nearly identical effects," are not in 
principle nor generally speaking the same, and 
therefore Art. 1022 of the Code of Civil Proce- 
dure,* expressly allowing the writ of mandamus 
in certain canes, cannot be considered as tacitly 
allowing the writ of injunction in the same 
cases. 76. 

50. And even if the writ of mandamus and 
the writ of injunction ought to be considered as 
substantially the same, nevertheless,the plaintiff 
would not be entitled to a writ of injunction in 
the case described, it not being one in which a 
writ of mandamus would lie, and quite distin- 
guishable from the case of Bourgouin v. The 
M. N. C. By. Co. lb. 



•8ee MANDAMUS Infra. 



61. And as it does not appear that a writ of 
injunction has ever been enforced in this Pro- 
vince by final judgment in a case such as the 
present, that, however desirable it may be that 
the procedure by injunction should be estab- 
lished by the Legislature, an attempt to intro- 
duce it by merely judicial authority would be 
both dangerous and illegal. lb. 

62. Petition for an injunction under the fol- 
lowing circutnstances The petitioners were 
creditors of the insolvent, particularly for goods 
and materials which they had reason to believe 
had been used in the construction of the ship 
or vessel which was the subject of the injunc- 
tion. The vessel was mortgaged to a certain 
firm for advances for its construction, and the 
petitioners alleged that they had reason to believe 
that the said mortgagees, in connivance with 
the assignee in possession, who had not been 
legally elected, and the insolvent were about to 
en register the vessel and dispose of her in fraud 
of and to the injury of the other creditors. They 
therefore asked for an order to prohibit all 
transactions concerning the said vessel. Held, 
that under the circumstances the injunction 
should be granted. Dinning in re & lVurtele, 
4 Q. L. R. 37, S. C. 1877. 

53. And also that the powers conferred upon 
the court by sec. 36 et seq. of the Merchants' 
Shipping Act may be exercised by a judge 
in chambers, and he could grant an injunc- 
tion prohibiting any transaction affecting the 
vessel for any period within his jurisdiction, lb. 

54. An injunction issued at the instance of 
a contractor against the Commissioner of Public 
Works of the Province of Quebec and the 
Government engineer, to restrain them from 
resuming possession of a public work which the 
contractor was constructing, was held to have 
been improperly allowed, it appearing that the 
Government acted under express authority of 
the Legislature, and also that the terms of the 
contract permitted the Government to cancel it 
if the work were not duly prosecuted. Joty & 
Macdonald, 2 L. N. 2, Q. B. 1878 ; Q. 32 Vic. 
cap. 15. 

55. The respondent was the contractor with 
the Government for the construction of the M. 
0. & W. Railway. The work was to be com- 
pleted October, 1877. Nearly a year later, the 
line not being yet finished, the Government de- 
termined to resume possession of the work. A 
warrant for this purpose was accordingly issued 
under the Public Works Act (32 Vic cap. 15), 
directing the Government engineer to take 
possession. The respondent claiming that a 
Targe amount was still due him, obtained an in- 
junction to restrain the Commissioner of Pub- 
lic Works from proceeding under the warrant. 
The Commissioner disregarded the injunction, 
and a motion was granted in the Superior 
Court against the Government engineer for 
contempt. Held, in appeal, that under the cir- 
cumstances the injunction had improperly 
issuej, and all the proceed ingn thereon were bet 
aside. Joly etal. & Macdonald, 1 L. N. 461, & 
23 L. C. J. 1G, Q. B. 1878. 

IX. Security in cases of. 

56. A demand for security for costs und*r 
the ordinary procedure is not a waiver of defei.- 
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dant's right to ask for inc leased security under 
thi Injuuctiou Act, and an application for such 
encrea<ed security within any reasonable time 
after the return of the writ.* Dobi* v. Board 
of Management of Temporalities Fund of the 
rresbyterian Church of Canada, 2 L. N. 277, & 
23 L. C. J. 71, & 9 R. L. 674, S. C. 1879. 

X. Under Merchants' Shipping Act. 

57. An injunction will lie under the Mer- 
chants' Shipping Act of 1854 (Imp.), sec* 05, 
with regard to a ship to be built or about to be 
built registered under the provip'ione of the Act 
of the Parliament of Canada, 36 Vic. cap. 128, 
s. 36. Dinning & Wurtele et al., 1 L. N. 33, 
Q. B. 1877. 



INJURES VEKBALES— See LIBEL 
AND SLANDER. 

I. Damages for, see DAMAGES. 



INJURY. 
1. Damages for, see DAMAGES. 



INNKEEPERS— See HOTEL- 
KEEPERS. 



INSCRIPTION— See PROCEDURE. 



INSCRIPTION EN FAUX— See IM- 
PROBATION. 



INSOLVENT. 

I. Action by, against Inspector, 
DAMAGES. 



see 



INSOLVENCY. 

I. Action against Assignee. 

II. Action for Penalty under. 

III. Affidavit in. 

IV. Appeal from Judgment in. 

V. Assignee. 
Costs of 

Liable to Contempt of Court. 
Mag Sell by Deputy. 
Powers of 

VI. Assignment by Non-trader* 

VII. Attachment in. 

VIII. Attestation of Claims. 

IX. Building and Jury Fund. 



* tiee Q. 41 Vic. cap. 14, sec. 4. 



X. Capias Against Insolvent. 

XI. Claim of Wife on Insolvent Estate 
of Husband, see DOWER. 

XII. Claims in. 

XIII. Collocation of Claims in. 

XIV. Collusion in. 

XV. Compensation in Matters of. 

XVI. Compensation of Advances made by 
Assignee. 

XVIL Composition. 

XVIII. Composition Deed. 
Rights of Creditors in. 

XIX. Composition Notes. 

Liability of Endorser on. 

XX. Composition and Discharge. 

XXI. Contestation of Claims. 

XXII. Contestation of Writs. 

XX III. Costs of Insolvent's Discharge. 

XXIV. Co.vrs of Proceedings in. 

XXV. Creditors not Individually Liable 
for Costs of Action by Assignee. 

XXVI. Demand of Assignment. 

XXVII. Discharge. 

XXVIII. Discontinuance of Proceedings 
in. 

XXIX. Duties of Assignee. 

XXX. Effect of. 

XXXI. Effect of Filing Claim. 

XXXII. Effect of, on Appeal Pending, 
see APPEAL. 

XXXIII. Effect of Repeal of Act. 

XXXIV. Foreign Assignment. 

XXXV. Fraud under Act. 

XXXVI. Fraudulent Preference. 

XXXVII. Hypothec given by Insolvent. 

XXXVIII. Imprisonment under Act. 

XXXIX. Insolvent Continuing Business. 
XL. Issue of Writ. 

XLI. Jurisdiction in Matters of. 

XUI. Lease not Terminated by. 

XLIII. Liability of Insolvent after Dis- 
charge. 

XLIV. Liability of Sureties of Assignee 
Appointed by Creditors. 

XLV. Meetings of Creditors. 

XLVI. Of Banks, see BANKS. 

XL VII. Of Partnership. 

XLVIII. Of Party to Appeal. 

XLIX. Payment within Thirty Days. 

L. Petition against Insolvent. 

LI. Petition to Quash. 

LII. Power of Insolvent- 

LIII. Power of Interim Assignee. 

LTV. Preferential Payments. 

LV. Privilege of Employees. 

LVI. Privilege of Vendor. 

LVII. Proof of Claims in. 

LVIII. Registration of Hypothec during. 

LIX. Registration of Marriage Contracts, 
see MARRIAGE CONTRACTS. 

LX. Remuneration of Assignee. 

LXI. Repeal of Act. 

LXII. Reprise d'Instance. 

LXIII. Retransfer of Estate. 

LXIV. Retirn of Writ. 

LXV. Review from Order in. 

LXVI. Right of Action on Behalf of In- 
solvent Estate in Assignee. 

LXVII. Rights of Creditors. 

LXVIII. Rights of Holder of Negotiable 
Paper. 
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LXLX. Rights op Insolvent. 

LXX. Right of Review from Judgment on 
Assignee's Bill, see REVIEW. 

LXX I. Sale made in Contemplation of. 

LXXIL Sale of Book Debts. 

LXX III. Sale of Insolvent Estate. 
Description of Immoveables* 

LXXIV. Security fob Costs in, see 
COSTS. 

LXXV. Transfer by Insolvent. 

LXX VI. Voting at Meetings. 

I. Action against Assignee. 

58. Where the assignee to an insolvent estate, 
under the Insolvent Act of 1875, sold a portion 
of the insolvent's real estate, and the purchaser 
was sued by the neighboring proprietor by 
reason of a building which had been erected 
by the insolvent against said neighbor's wall, 
without hrfving acquired the right of mitoyen- 
nete", the assignee was properly called in as 
qarant by the purchaser, and this notwithstand- 
ing that the original action, which was main- 
tained by the court below, was apparently not 
well founded, inasmuch as the legal effect of 
the sale by the assignee was to discharge the 
property from the real rights which were the 
oasis of the principal action. Stewart & Far- 
mer, 3 L. N. 33, & 24 L. C. J. 79, Q. B. 1879. 

59. And the effect of a condemnation en gar- 
antie against an assignee under such circum- 
stances, is to give the plaintiff en garantie a 
claim against the insolvent's estate, either to 
recover the price paid or a portion thereof, or 
to rank upon the estate for the indemnity 
awarded by the judgment. lb. 

II. Action for Penalty under. 

60. Action was taken in the Circuit Court, 
Quebec, for $27, accompanied with a demand for 
imprisonment unless the amount was paid, 
under the 136 and 137 sees, of the Insolvent 
Act, 1875— Held> that such action should, in 
the districts of Quebec and Montreal, be brought 
before the Superior Court, and the action was 
dismissed. Ross v. Webster, 5 Q. L. R. 356, 
C. C. 1879. 

III. Affidavit in. 

61. It is not necessary that the affidavit, 
under section 9 of the Insolvent Act of 1875, 
should state that the debt is not secured. 
Thibodeau v. Jasmin k Gendron, 1 L. N. 242; 
k Barbeau v.' Larochelle, 3 Q. L. R. 31, & 187, 
S. C. 1878, 

62. The affidavit required for a writ of attach- 
ment under the Insolvent Act may be sworn 
before the prothonotary or his deputy, notwith- 
standing the omission to include this officer in 
the enumeration in section 105 of the Act. 

Bilyard v. Harmburger, 1 L. N. 100, S. C. 

lo78. 

63. The affidavit for compulsory liquidation 
« sufficient if it follow the statutory form, and 
it is not necessary for the plaintiff* to state in 
such affidavit what guarantees they hold for 
the payment of their claim. Thibodeau v. 
Jasmin, 22. L. C. J. 228, S. C. R. 1878. 



64. Under the Insolvent Act, 1875— Held, 
that the affidavit for attachment was insuffi- 
cient and irregular, and the writ issued there- 
under would be quashed, and the attachment 
set aside, when such affidavit merely states the 
alleged debt to be '« for the balance due on a 
note of $440," without showing whether the 
note referred to is or is not a negotiable instru- 
ment, nor disclosing the nature of the defendant's 
liability thereon. Home v. Connolly, 5 Q. L. R. 
259, S. C. 1879. 

65. Uuder the Insolvent Act of 1875, where 
the writ was contented on the ground of the in- 
sufficiency of the affidavit — Held, an acknow- 
ledgment by the defendant of his inability to 
pay his liabilities in cash was insufficient to 
justify the writ, which was therefore quashed. 
Milloy & O'Brien, 3 L. N. 101, S. C. R. 1880. 

IV. Appeal from Judgment in. 

66. Motion on part of respondent to dismiss 
the appeal as having been taken after the expira 
tion of the eight days under the Insolvent Act- 
On the part of appellant it was contended that 
the Federal Legislature had no right to shorten 
the delay fixed bv the ordinary procedure — 
Held, that the Dominion Parliament has a 
right to legislate on matters of procedure in- 
cidental to a subject assigned to it, and appeal 
dismissed. Girouard & Germain, 3 L.N. 109, 
Q. B. 1880. 

67. There was no appeal from interlocutory 
judgments under the Insolvent Act, 1875. St 
Lawrence Salmon Fishing Co. v. Mackay, 7 
R. L. 572, Q. B. 1876. 

68. As regards banks there is an appeal from 
every order, judgment or decision of a judge or 
court in insolvency, but when such order or 
judgment is an interlocutory one appeal can 
only be had after leave granted in the usual way. 
Mechanics Bank & St. Jean & Wylie, 2 L. N. 
315, Q. B. 1879 ; C. 39 Vic. cap. 31. 

69. No appeal lies in matters of insolvency to 
the Supreme Court from the Court of Queen's 
Bench since the passing of the Dominion Stat. 
40 Vic. cap. 27. Borrowman & Angus, 2 L. N. 
131, & 23 L. C. J. 59, Q, B. 1879. 

V. Assignee. 

70. Costs of.— Appeal from a judgment taxing 
an assignee's bill ot costs. The insolvent pre- 
sented a petition for an order on the assignee to 
return him his estate, on payment of $100 
allowed him for his account by the inspectors. 
The assignee on his part presented a petition 
that his account be taxed at $168 96, which was 
done — Held, that the judge had power under 
the Act to tax the bill as he had done. Velar 
durantaye & Beausoleil, 3 L. N. 355, S. C. R. 
1880. 

71. And held, also, that the assignee is entitled 
to the costs of obtaining his discharge, even 
where the insolvent has obtained from his cre- 
ditors a deed of composition and discharge, lb. 

72. Liable to Contempt of Court. — Under In- 
solvent Act, 1875 — Held, that an assignee who 
receives from the court an order to sell the 
moveables of an insolvent in order to pay a 
privileged claim, and who refuses to obey such 
order, will be condemned to imprisonment for 
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contempt of court. Blouin & Bouchard in re 
& Doutrtk Craig, 7 R. L. 445, S. C. 1876. 

73. May Sell by Deputy. — Under the Insolvent 
Act, 1875— Held, that an assignee to an insol- 
vent estate mi?ht sell the property of the estate 
by deputy. Benard & Dupuy k Bury, 3 L. N. 
93, S. C/R. 1880. 

74. Powers of. — Under the Insolvent Act, 
1875— Held, that the assignee did not require to 
be authorized by the inspectors to contest the 
claim of a creditor, and that in any case such 
want of authorization could only be raised by 
a preliminary plea. Stafford v. Darling, 10 
R. L. 24, S. C. R. 1879. 

VI. Assignment bt Non-trader. 

75. Where a person who was sued made an 
assignment in insolvency, and judgment having 
gone against him, and his effects having been 
sold by the sheriff, the assignee petitioned that 
the sheriff be ordered to deliver over to him the 
moneys levied by the sale — Held, that as it was 
plain that the defendant was not a trader, aud 
the other creditors ignored the assignment, the 
assignment was clearly a fraud and the petition 
of the assignee was dismissed . Mongeau et vir. 
v. Larocque& Gibault, 1 L. N. 78, S. C. R. 1877. 

76. And in a similar case in which a writ of 
attachment was sued out by a father against 
his pon, who was not a trader, and a creditor 
intervened — Held, that the insolvency proceed- 
ings were evidently in fraud of the other credi- 
tors and were set aside. Turgeon & Coupal, 1 
L. N. 77, S. C. R. 1878. 

VII. Attachment in. 

77. Contestation of.— A creditor desiring to 
attack an attachment under sec. 14 of the In- 
solvent Act, 1875, does not require to allege that 
he is an unsecured creditor for an amount ex- 
ceeding $100. Langevin & Grothi el ah, 21 
L. C. J. 237, Q. B. 1876. 

VIII. Attestation of Claims. 

78. A commissioner to receive affidavits to 
be used in the Supreme Court of Judicature in 
England is an officer duly authorized to receive 
the oath of a creditor to a claim to be filed in 
insolvency under sees. 104 & 105 of the Insol- 
vent Act, 1875. Murphy & Connolly in re 
Dinning, 4 Q. L. R. 368, Q. B. 1878. 

IX. Building and Jury Fund. 

79. By sec. 145 of the Insolvent Act of 1875, 
it was provided that one per cent, should be 
payable by the assignees in insolvency on all 
moneys realized by them on real estate in their 
hands — Held, that it was the duty of the 
assignee to retain that amount out of the first 
payment on account of the price of sale, though 
a term had been given for the balance. Chau- 
veati v. Evans, 3 L. N. 78, & 24 L. C. J. 343, 
S. C. 1880. 

X. Capias against Insolvent. 

80. A capias will lie against a person who 
has made an assignment under the Insolvent 
Act. Robertson v. Hale, 21 L. C J. 38, S. C 
1877. 



XII. Claims in. 

81. On the contestation of certain claims in 
insolvency— Held, that the names of the 
partners must be given in full, but when an 
individual trades alone, under the assumed name 
of a partnership, it need not be specially stated 
that he has no partners, unless the plural be 
used to designate the claimant in the body of 
the claim. Dinning in re & Samson, 4 Q. L. R. 
26. 8. C. 1877. 

82. And a claim should contain a sufficient 
exposure of the cause of demand within the 
meaning of Art 50 of the Code of Procedure, 
but need not allege more than an action iu the 
Circuit Court. lb. 

83. And must be accompanied by the 
vouchers on which they are based or other 
evidence to justify the absence of such vouchers. 
lb. 

84. And secured creditors must specify the 
nature of their security, and give a description 
of the several properties and effects, not en bloc 
but separately, and a claim not giving such 
description is irregular and inform aland should 
be rejected. J&. 

85. And a claim made in Great Britain, and 
there attested under the provisions of the lost* 
substituting attestation for an oath in certain 
cases, is not a proved claim under our Statute, 
saving the case of a person objecting to be 
sworn from conscientious motives. lb. 

86. And a power of attorney by a president, 
cashier or manager of a bank to a person not 
an employee of the bank is invalid in the 
absence of anything to show the power of those 
officers to grant the same. lb. 

87. And a creditor who, by reason of infor- 
malities in his claim, has no legal status at a 
meeting of creditors, cannot petition against 
resolutions there adopted, and his petition will 
be dismissed with costs, lb. 

88 t Under the Insolvent Act, 1875— Held, that 
a claim (attested under oath and accompanied by 
vouchers), if contested, mnst he substantiated by 
legal evidence on the points raised, and if claim- 
ant requires further particulars of contestation 
than those stated, he must demand them before 
evidence gone into, but a mere plea of general 
issue will not throw the onus probandi on the 
claimant. Watson & Samson, 4 Q. L. R. 365, 
Q. B. 1878. 

89. Under the Insolvent Act, IS15— Held, that 
in the case of a promissory note the claim of 
the bearer was sufficiently indicated in the 
statement furnished to the assignee by the in- 
solvent, if given in the name of a third party, 
endorser of the note. Merchants Bank v. Sam- 
son, 4 Q. L. R. 376, S. C. 1878. 

90. And in such case the bearer who has not 
received notice nor filed a claim is represented 
for all the purpopes of the insolvency by the en- 
dorser whose name is thus given, in the place oi 
his own, as a creditor of the insolvent, and the 
signature of the endorser to the deed of com- 
position and discharge binds the bearer for ail 
legal purposes, lb. 

Xin. Collocation of Claims. 

91. The respondent had been the cashier of 
a bank, and having advanced money on account 
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lie himself t.*ik u mort^ic irom T. to protect. 
T incoming insolvent, the lank ranked on the 
notes ami respondent ranked on the mortgage. 
On Wing asked to file a staiement of his claim, 
he file! the notes on wh : ch he had already 
ranked and m-r. r J a divjde.id— flrfrf, that the 
collocation would be maintained less the amount 
received bv the hank. Thibadeau & Beaudoia, 
8 L. N. 30'6, Q. B. 1880. 

XIV. COLLPSIOK. 

92. On evidence of collasion, writ of attach- 
ment under Insolvent Act, 1875, quashed and net 
wide. Novell & Steve* & Kilby, 2LN. 301, 
S. C. 1879. 

XV. Condensation in Matters or. 

93. tinder sec. 107 of the Insolvent Act, 1875, 
compensation accrues in respect of debts falling 
dne after the insolvency, when the transactions 
leading thereto began prior to the insolvency. 
Miner & Shaw, 23 L. C. J. 150, S. C. 1879. 

94. The appellant was a creditor of the in- 
solvent estate represented by the respondent as 
assignee. The stock in trade of the insolvent 
being sold, appellant endorsed the notes of the 

Surchaser, who failing, appellant became a 
elu.r of ilie estate to an amount greater than 
(he dividend due him by the estate. Subse- 



dividend on his claim against appellant's estate, 
sought to set up the dividend due appellant by 
the balance due from his estate — Held, that 
compensation did not arise in such case. Walk- 
er & Doutre, 23 L. C. J. 317, Q. B. 1878. 



35. An 

ant on an insolvent estate, on the understanding 
that he e to be repaid such advances from the 
dividends which may be declared on the 
borrower's claim, does so at his own risk, and in 
the event of such claimant subsequently and 
before a dividend is declared becoming insolvent, 



«ienee cannot set up such ad' 
l for refusing to pay the divit 
assignee ol the claimant. Garcau k Perkins 



k Court, 23 L. C. J. 64, 8. C. 1878. 
XVIT. Composition. 

96. Where a composition is unpaid the debt 
revives in full . Holland & Seymour & Smith, 
2L. N. 324, 8. C. 1879. 

9T. Underthe Insolvent Act, 1875— Held, that 
an insolvent co-partnership could not offer two 
compositions, one to the creditors of the co-part- 
nership and the other to the creditors of the co- 
partners individually, or any of them, and that 
irrespective of this objection the deed before the 
court could not be confirmed, because it was not 
assented to by a majority ol the co-partnership 
creditors, because even as regards the composi- 
tion offered to the creditors of the co-partners 
individually the creditors of the co-partnership 
had a right to vote, ai.d the last mentioned com- 



positions were not assented toby the required 
majority of the separate creditors and co-part- 
nership credi to m counted together. Gelinai& 
Drew, 3 Q. L. B. 881, 8. C. K. 1877. 

XVIII. Composition Deed, 



98. RighUo/a-editors.—'WhereM insolvent 
had entered into a composition of 45 cents in 
the dollar, which he was to pay to the assignee 
in notes, and thereupon to be discharged and to 
receive back his estate, but the assignee refused 
lo deliver to petitioner the notes for the amount 
of his dividend, on the ground that his claim had 
not been Hied until after the dividend sheet had 
been prepared, and had been homologated by 
lapse of time— Held, that the assignee was wrong, 
and was bound to furnish him with a note cover- 
ing the amount of his dividend. Murrey & 
Stewart* Auerbach, 21 L. C. J. 123,8. C. 1877. 

XIX. Composition Notes. 

99. Liability of Endwuer on.— The endorser 
of a composition note, given by a debtor to bis 
creditor in carrying out a settlement (not under 
the Insolvent Act) for fifty cents in the dollar, 
was held not liable for the amount of such note, 
where it appeared that the debtor lor whom he 
endorsed the note, and from whom he had taken 
a transfer of his estate as collateral security, had 
secretly given the plaintiff (a crediior) his own 
notes lor the balance of hie claim, in order lo 
obtain his assent lo the composition, which 
notes had been paid. Arpink Foulin,%t L. C. J. 
33), il L. N. 290, Q. B. 1878. 

XX. Composition and DibcharQE, 

100. Where the name of an endorser of a note 
was filed as a creditor in insolvency under the 
Insolvent Act of 1875, instead of the name of the 
bearer, it was held that the endorser would re- 
present the bolder, and his signature to a deed 
of composition and discharge would bind the 
bolder. Merchant* Bank & Samson, 1Q.LR. 
375,8. C. 1878. 

101. And a creditor could not attack the deed 
of composition and discharge alter its confirm- 
ation if he knew of the insolvency in time to 
oppose the confirmation, lb. 

102. Under Insolvent Act, 1875~.ffeta, that 
the assignee had not the right to retake posses- 
sion of the property of the insolvent, because he 
has not paid the instalments due under his com- 
position deed, unless such a condition is con- 
tained in the deed. Pittm i»r<r,6Q. L. R. 33, 
8. C. 1880. 

103. And in the absence of an express stipu- 
lation to that effect, the discharge contained in a 
deed of com position is absolute, notwithstanding 
the failure of the insolvent to pay the amount of 



XXI. Contestation or Claims. 

105. A note given by the insolvent to her 
brother seven days prior to her insolvency was 
contested, but as consideration was proved the 
contestation was dismissed without costs. Garon 
& Gtobennky. 3 L. N. 182, S. C. 1880. 
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106. Leave granted to contest collocation of 
claim in dividend sheet after expiration of delay 
fixed. Thibadeau & Beaudoin, 3 L. N. 306, 
Q. B. 1880. 

XXII. Contestation of Writ. 

107. Where the proof showed that the claim 
upon which the attaching creditor had founded 
his demand for a writ was trumped up for 
the purpose, the writ was set aside. Logan 
& Kearney, 2 L. N. 386, 8. C. 1879. 

XXIII. Costs of Insolvent's Discharge. 

108. The insolvent, who had obtained his dis- 
charge from the court after .the lapse of a year, 
asked that the assignee be ordered to pay over 
to him the costs of nis discharge under sec. 118 
of the Insol vent Act of 1875— Held, that sec. 118 
was amended by 40 Vic. cap, 41, sec. 25, the 
effect of which was to strike out the provisions 
for the costs of the insolvent's discharge, and as 
this amendment became law on the 28th April, 
1877, and as it did not appear that the proceed- 
ings for discharge began before this date, the in- 
solvent was not entitled to costs. Lor tie & 
Eoans, 2 L. N. 126, & 23 L. C. J. 56, S. C. 
1879. 

XXIV. Costs of Proceedings in. 

109. Where the imprisonment of the defen- 
dant was demanded under sec. 136 of the In- 
solvent Act, 1875, and judgment was obtained 
for the defendant simply, costs as in an exparte 
case only were granted. Brown v. Mullen, 2 
L. N. 344, 8. C. 1879. 

XXV. Creditors Individually not Liable 
for Costs of an Action bt Assignee. 

110. Under the Insolvent Act, 1875-lZeM, 
that an assignee had no power to bind creditors 
personally for the costs of an action which he 
Lad caused to be discontinued. He was subject to 
certain limitations, and for certain purposes the 
agent of the estate of the insolvent, out he is not 
for any purpose the agent of the creditors indi- 
vidually, and therefore cannot bind them. 
Crtpeau v. Glover, 5 Q, L R. 235, S. C. B. 
1879. 

XXVL Demand of Assignment. 

111. To a demand of assignment by the 
respondent the appellant answered that the 
demand was not made within three months 
following the protest of the notes upon which 
the claim was founded ; that the Bank of Mon- 
treal had previously made a similar demand, 
which was still, and had the effect of estopping 
others, and that the bills on which the respon- 
dents were proceeding were made before the 
coming into force of the Insolvent Act of 1875, 
and therefore the proceedings in insolvency 
should have been under the Act, 1869. Judg- 
ment dismissing answer on all these grounds 
approved in appeal. Knight & La Manque 
National*, 9 B. L. 724, (J. B. 1876. 



112. Demand of assignment by respondent 
upon appellant the 13th January, 1875. Petition 
against the demand alleging that the stoppage 
of pay men t was only temporary, bis asset* bein^ 
more than sufficient to meet his liabilities; 
objections to the form that the demand of 
assignment was dated the 11th January (having 
been signed in Montreal), but the affidavit was 
deposited in the prothonotary's office on the 
13th only, date of service of the demand ; that 
the demand was signed by the attorney ad 
negotia of the creditor f notarial power of attor- 
ney produced) ; that the bill of exchange on 
which the demand was made was not duly 
stamped (bill on its face properly stamped); 
that the demand was vexatious, and used only 
as a means of enforcing pavment. Petition 
dismissed on all grounds and judgment con- 
firmed in appeal. Fontaine exp. & Rooney, 
8 B. L. 415, Q. B. 1876. 

113. Under the Insolvent Act, 1875— Held, 
that a demand of assignment would be set aside 
utiles* it were distinctly proved that the defen- 
dant had failed to meet his liabilities generally 
as they became due. Beard v. Thompson* 21 
L. C/J. 299, S. C. R. 1877. 



XXVII. Discharge. 



V4. Where an insolvent, who was indebted 
to Duhamel, Rainville & Rainville, merely put 
the name '• Duhamel" in his list of debts* 
without specifying any amount — Held, that he 
was not discharged from the claim by his 
discharge under the Act Duhamel & Payette, 
1 L. N. 162, S. C. 1878. 

115. In an action concerning a draft which 
defendant claimed had been given as collateral 
security and to induce him to sign plaintiff's 
composition and discharge, the court said it 
did appear likely that this was the case, but 
under the circumstances the' court ought not to 
interfere. If plaintiff did say, •' I will see you 
paid some day," it was a good promise, fur the 
moral obligation to pay in full remained, not- 
withstanding the discharge in bankruptcy. 
Judgment continued. Amos & Moss, S. C. ft. 
1879. 

116. Discharge under Insolvent Act, 1875, 
contested on the ground inter alia that the 
insolvent had kept no cash book. Insolvent con- 
tended that the bank book answered all the 
purposes of one — Held, that the want of a pro- 
perly kept cash book was sufficient to justify 
the suspension of the discharge. Donovan i 
McCormick, 2 L. N. 322, S. C. 1879. 

117. A shareholder's liability to calls on stock 
held by him in a Joint Stock Co , if not included 
in the list of liabilities furnished to the assignee, 
was held not covered by a discharge under the 
Act. La Compagnied 9 Assurance aeStadacona 
v. Rice, 2 L. N. 244, S. C R. 1879. 

118. On an application for discharge by an 
insolvent who had made a voluntary assign- 
ment under the Act of 1869 — Held', that as 
nothing had been done after his assignment, no 
meeting had been held, and his estate would not 
pay a cent on the dollar, he was not entitled to 
nis discharge. Chester in re & Poirier, 7 R. L. 
673, S. C. 1879. 
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119. Under Insolvent Act, 1875— Held, that 
a creditor of an insolvent had a right to oppose 
the granting of a discharge to the insolvent, on 
the ground that he had recklessly granted or 
endorsed accommodation paper. Johnson & 
Leaf y 23 L. C. J. 160, S. C. 1879. 

120. A discharge from insolvency, under the 
Insolvent Act of 1864, was held not to be inva- 
lidated by the omission to state in the list of 
creditors that the debt sought to be recovered 
was due to the creditor in her quality of tutrix. 
Levy & Barbeau, 2 L. N. 53, k 23 L. C. J. 216, 
Q. B. 1879. 

121. A claim that was not filed, and did not 
appear among the insolvent's list of debts, was 
held not to be covered by the discharge, and the 
insolvent was still liable for it. Royal Institu- 
tion for the Advancement of Learning & 
Simpson, 3 L. N. 413, S. C. 1880. 



XXVIII. Discontinuance of Proceedings 



in. 



122. Under the Insolvent Act, 1875— Held, 
that a writ of attachment in insolvency, which 
wa* not returned, must be treated as a nullity, 
and no other creditor of defendant could found 
anv proceedings on it. Quebec Bank v. Kapp 
k 'Kapp, 2 L. N. 412, S. C. 1879. 

123. An attachment in insolvency is for the 
benefit of the creditors generally, and a plaintiff 
cannot discontinue at will as in an ordinary 
action. Ford v. Short, 21 L. C. J. 198, S. C. 
1877. 

XXIX. Duties of Assignee. 

124. Under Insolvent Act, 1875— Held, that 
the assignee to an insolvent estate could not 
be compelled to take up the instance under sec. 
39 of the Act. Belair & Lajoie, 8. C. 1877. 

XXX. Effect of. 

125. Where a writ of compulsory liquidation 
issues against a firm, the individual estates of 
the co-partners vest in the assignee as well as 
the co-partnership estate. Hamilton & Boy, 1 
L. N. 592, S. C. 1878. 

126. Where a writ of attachment in insol- 
vency issued under the Insolvent Act of 1875, 
the same day that a conservatory attachment 
issued against the insolvent — Held, on an 
opposition by the assignee, that the privilege of 
plaintiff on the goods sought to be revendicated 
had lapsed, notwithstanding plaintiff had ob- 
tained judgment on his attachment, and that 
Hich judgment must be set aside. Robertson & 
Xmith & Fair, 23 L. C. J. 207, S. C 1879. 

127. The appointment of an assignee, under 
the Insolvent Act, to a defendant against whom 
a hypothecary action was pending, was held 
not to revoke the power of a sequestrator ap- 
pointed during such hypothecary action. 
Heritable Securities v. Racine & Bourbonniere, 
3 L. N. 199, S. C. 1880. 

128. Where a seizure of an immoveable was 
opposed on the ground that at the time the writ 
issued the defendant bad been divested of it by 
a writ of attachment in insolvency, and it was 
oroved on contestation that the attachment in 



insolvency was at one time contested and was 
afterwards set aside — Held, the seizure in 
execution was valid, and the opposition was dis- 
missed. Lefebvre & Turgeon, $ L. N. 20, Q. B. 
1880. 

XXXII. Effect of Filing Claim. 

129. The fact that an insolvent has in- 
cluded a claim in his list of liabilities does not 
prejudice his defence to such claim. Hood v. 
Barsalou, 1 L. N. 621, 8. C. 1878. 

XXXIII. Effect of Repeal of the Act. 

130. The repeal of the Insolvent Act, 1875, 
did not take away the right of a defendant to 
security for costs from an undischarged insol- 
vent plaintiff. Gareau v. Cinq Mars, 3 L. N. 
242, S. C. 1880. 

XXXIV. Foreign Assignment. 

131. A bankrupt assignment, made under the 
provisions of an Act of Congress of the United 
states of America, will not transfer immoveable 
property iu Canada. Macdonald & Georgian 
Bay Lumber Co., 2 S. C. Rep. 365, Su. Ct. 1878. 

XXXV. Fraud under Act. 

132. A debtor who, having failed to meet his 
liabilities, gives accommodation notes knowing 
his insolvency, buys goods on credit without dis- 
closing these facts to his creditors, and having 
become insolvent afterward, within the meaning 
of the Insolvent Act, 1875, is presumed to have 
done so with the intent to defraud his creditors, 
and must be held to be guilty of fraud and 
liable to imprisonment for such time as the 
court may order, not exceeding two years, unless 
the debt and costs be sooner paid. Watson et 
al, v. Grant, 21 L. C. J. 222, S. C. 1877. 

XXXVI. Fraudulent Preference. 

133. Nullity of Note given as. — A note given 
to a creditor to induce him to sign a deed of 
composition, or a note given in renewal of such 
note, is null, and the nullity may be pleaded by 
the maker to an action by the creditor. Mc- 
Donald v. Senez, 21 L. C J. 290, S. C. 1876. 

134. And a note given either by an insolvent 
or by a creditor to induce the payee to consent 
to the insolvent's discharge is null. Decelles v 
Bertrand, 21 L. C. J. 291, 8. C R. 1877. 

135. Action on a note given by an insolvent 
in payment of a composition of twenty-five 
cents in the dollar, and endorsed as security by 
the defendant contesting. Plea, that in obtain- 
ing security the plaintiffs acted fraudulently 
and collusively with the insolvent, and beyond 
what was contained in the deed of composition, 
and that they signed the deed of composition 
upon the express condition previously agreed 
upon secretly between them and the insolvents, 
that their claim would be secured, and this in 
fraud of and in preference over the other credi- 
tors. The proof was that the plaintiffs were 
the last to sign the deed of composition ; that 
three other banks and two other creditors had 
likewise obtained security by the endorsation of 
the notes, and that the plaintiffs in signing 
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understood that all the other creditors were re- 
ceiving security — Held, to be no evidence of 
fraud, collusion or unjust preference ; an' that 
moreover there is no principle of common law, 
statutory provision or rule of public policy, 
sanctioned by jurisprudence, requiring tnat all 
creditors, being parties to a deed of composition, 
should, irrespective of the existence of good or 
bad faith, detriment, injustice or inducement or 
otherwise, be in exactly the same position, to 
the extent of invalidating security given to one 
or it ore creditors because others had not re- 
ceived it. Bank of Montreal v. Audette, 4 
Q. L. R. 254, 8. C. 1878. 

XXX VII. Hypothec given by Insolyent. 

136. The registration of a hypothec within 
thirty days of the insolvency of the person 

5 ranting it is without effect, bwyer & Fabreh 
(cCarron, 24 L. C J. 174, 8. C.' 1879. 

XXXVIII. Imprisonment under Act. 

137. The demand for the imprisonment of 
the insolvent, under sec. 136 of the Insolvent 
Act, 1875, should be made by ordinary suit and 
not bv petition in insolvency. Gear & Sinclair 
& FumUs, 21 L. C. J. 279, 8. C. 1877. 

138. In an action for imprisonment, under 
sec. 136 of the Insolvent Act of 1875, it is not 
necessary to bring a separate action on each 
separate invoice of good*, but one action will 
suffice as respects all the purchases. Cald- 
well & Macfarlane, 22 L. C. J. 78, Q. B . 1877. 

139. In an action against a trader, under the 
Insolvent Act, 1875, for obtaining goods on 
credit, knowing himself to be insolvent, two 
years was ordered unless the debt was 
sooner paid. Wilkes & Beaudry, 2 L- N. 157, 
8. C. 1879. 

140. An action was brought against insol- 
vent, under sec. 136 of Insolvent Act of 1875, 
alleging 26 different purchases of goods, with 
intent to defraud, but concluding with a single 
prayer for the imprisonment ofdefendant — Held, 
reversing the judgment of the Superior Court, 
that it was not necessary to charge each pur 
chase as a distinct offence. Caldwell & Macfar- 
lane, I 1* N. 4, Q. 8. ; & Watson & Grant, 1 
L. N. 65, 8. C. H. 1877. 

141. And held, also, that where the court 
finds the evidence insufficient to justify an 
order for imprisonment, the plaintiff in such 
proceeding is nevertheless entitled to judgment 
for the debt if proved. lb. 

142. A merchant who purchased goods know- 
ing himself incapable of paying for them — Held. 
guilty, and condemned to two years imprison- 
ment under sec. 136 of Insolvent Act, 1875. 
Gault & Fauteux, 10 R. L. 62, 8. C. 1879. 

143. Declaration that on the 2nd August, 
1878, and on the 6th August of the same year, 
defendant purchased goods from plaintiff, and 
went into an insolvency on the 20th of same 
month. Conclusion, that defendant be de- 
clared to have known at the time these pur- 
chases were made that he was insolvent, and 
that he be imprisoned under sec. 136 of the 
Act (1875). Evidence, that defendant did not 



know plaintiff at all, but had been solicited by an 
agent to purchase, that he had refused, and that 
the agent, after long solicitation, had taken down 
an order without his consent. That the goods 
were sent, but never put into stock or taken 
possession of by defendant. Demand for im- 
prisonment rejected. Hird v. Fauteux, 2 L. N. 
222, 8. C. 1879. 

144. But, in another case, against the same 
defendant, in which he had bought goods on 
credit in March and April, 1878, and it was 
established that his business had shown a 
deficit of $2,300 in 1816— Held, liable to im- 
prisonment under the 136th section of the Act. 
Leclaire v. Fauteux, 10 R. L. 109, S. C. 1879. 

145. Action under sec. 136 of the Insolvent 
Act, 1875. Action was brought in August, 1880, 
and the things charged against the defendant in 
the declaration are charged as having occurred 
between 19th February and the 12th April, 
1878. Under the law, therefore, as it stood at 
the time of the bringing of the action, and at 
the time of the acts complained of as constitut- 
ing the fraud, it was necessary, before the de- 
fendant could be found guilty of fraud, and be 
imprisoned for it, that he should be alleged and 
proved to have done one of five thing* : 1st, 
purchasing goods on credit ; 2nd, procuring an 
advance in money ; 3rd, procuring an indorse- 
ment or acceptance of negotiable paper without 
consideration ; 4th, inducing any person to be- 
come security for him ; and, 5th, obtaining by 
false pretence a term of credit for the payment 
of an advance or loan of monev, or for the 
price of goods. And it was further necessary 
that he should be charged and proved to have 
done some one of these five things with in- 
tent to defraud his creditor, and to have known 
or had reasonable or probable cause to believe 
himself unable to meet his engagements, and 
to have concealed the fact. Tnat is to say, 
there are five distinct heads or acts of fraud 
mentioned, and every one of them must be ac- 
companied and characterized by these three 
con (lit ion 8 of intent to defraud, knowledge of 
insolvency or probable grounds for such know- 
ledge, and concealment of the fact. The only 
two acts alleged by the plaintiff out of the five 
mentioned in this section are those of purchas- 
ing goods on credit and obtaining a term of 
credit by false pretences for the purchase of 
these same goods. There are several purchases 
alleged, ana at all the times they were made, 
it is averred that the defendant knew or be- 
lieved himself to be unable to meet his engage- 
ments, and concealed the fact, and had the 
intent to defraud his creditor — Held, th*l under 
the evidence, the judgment must be con firmed. 
Defendant's affairs showed in January, 1876, 
that there was a deficiency of about $2,400, but 
his menage had not been entered among his 
assets. He continued on in 1877, and in Janu- 
ary, 1878, he had a stock of about $10,000. 
From February, 1878, to August, 1878, he 
bought for over $35,000, and in September he 
failed, with liabilities up to $64,000, and assets 
of $32,000. All his purchases in 1878 were un- 
accounted for, and in his evidence he was unable 
to account for any loss. Imprisonment reduced 
from two years to nine months. Gault & JFau- 
teux, S. C. R. 1880 ; & Leclaire & Fauteux. 
8. C. R. 1880. 
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146. The company in their declaration alleged 
that on the 12th October last the defendant 
made an alignment of hip estate as an insol- 
vent ; that on the 6th, six days before, he bought 
from them on credit a certain quantity of coals, 
52 tons, for $252 ; that the understanding was 
that the defendant was to pay for the coals im- 
mediately on delivery ; but though he got de- 
livery on that day, he never paid any of this 
money ; that he represented to the party acting 
for the company that he was quite able to pay, 
and would pay immediately, and referred to a 
certain property that he had in Montreal. The 
defendant pleaded simply the general issue, 
saying that all this was untrue. The question 
simply wan, what was the proof in the case? 
On the 6th of October this individual, represent- 
ing himself to he quite able to pay for this coal, 
got delivery of the goods. Six "days after he 
made a voluntary assignment of his estate as an 
insolvent. He made no explanation of the cir. 
cum stances, how such a change took place be- 
tween the 6th and the 12th as rendered it 
impossible for him to pay what he promised to 
pay ; and the court therefore found, in the terms 
of ihe Insolvent Act of 1875, that the defendant 
knew arid believed himself tQ be unable to 
meet his engagements when he made this pur- 
chase, and that he did conceal this fact from 
the plaintiffs, who then became his creditors, 
that the amount had not been subsequently 
paid, and under the circumstances it was the 
duty of the court to pronounce a condemnation 
against the defendant, and also to order his im- 
prisonment. Judgment that the defendant be 
imprisoned for three months, unless he sooner 
pay the debt and costs. Delaware & Lacka- 
wanna Western Railway Co. v. Healy, S. C. 
1879. 

147. The fact that an insolvent purchases on 
era! it, and does not divulge to the seller the 
position of hi* affairs, is not in itself sufficient 
from which to p r e*ume an intention to defraud, 
and the hope of recovering himself, which a 
bnver may have, and the fact that he purchases 
half for cash which he pays, and the other half 
at three month*, will relieve him from liability 
nnder the Insolvent Act of 1875. Convey v. 
Renauf, 5 Q. L. R. 224, S. 0. R. 1879. 

XXX IX. Insolvent Continuing Business, 

148. On a petition by an insolvent, praving to 
be allowed to continue his business pending the 
contestation of the writ — Held, reversing the 
judgment of tirnt instance,* that the court or a 
judge might permit him to do so on giving 
security fur the value of his stock in trade and 
assets. Anderson v. Gervais, I L. N. 579, & 22 
L. C. J. 277. 8. C. R. 1875 ; & Fisher v. Malo, 
22 L. C.J. 276, S.C. 1876. 

XL- Issue op Writ. 

149. Where a trader carries on business in 
more places than one, a writ of attach ment under 
the Insolvent Act can only isnue at his chief or 
one of his principal places of business. Brock- 
tille A Ottawa Railway Co, v. Foster , 21 
L. C. J. 107, S. C. 1677. 



•1L.N.666. 



XLI. Jurisdiction in. 

150. The insolvent court alone has jurisdic- 
tion to set aside a writ of attachment in insol- 
vency. Clement v. Heath, 22 L. C. J. 54, C. C. 
1878" 

151. In an insolvent case, under the Act, 1875 
— Held, that the writ of garnishment is not a 
mode of execution which belongs to the insolvent 
court, and if it did its jurisdiction would not per- 
mit it to take cognizance of contestations of 
tiers saisie declarations, nor to pronounce on 
their merits. St. Pierre in re & Rainville & 
Ouellet & The Canada Guarantee Cb.,6 Q. L. R. 
40, S. C. R. 1879. 

XLI I. Lease not Terminated bt. 

152. In cased of insolvency where no demand 
of rescission is made the lease continues. Hol- 
land & Tiffin, 22 L. C. J. 164, Q. B. 1877. 

XLIII. Liability of Insolvent after Dis- 
charge. 

153. Rule against a guardian, insolvent, for 
ref lining to return his books to the assignee to 
his estate, with a demand for his imprisonment 
under sec. 25 Insolvent Act, 1875— Held, that 
the insolvent, having received a confirmation of 
his discharge from insolvency, was no longer 
subject to the summary jurisdiction of said sec- 
tion. Seath & Fair, 3 L. N. 167, S. C. 1880. 

XLIV. Liability of Sureties of Assignee 
when Appointed by Creditors. 

154. Where, at a meeting of creditors under 
Insolvent Act of 1875, an official assignee, other 
than the one to whom the writ was addressed, 
was appointed creditors' assignee, and aft r wards 
absconded with the funds of the estate — Held, 
that his sureties were liable. Delisle & Letour- 
neux, 3 L. N. 207, S. C. 1880. 

XLV. Meetings of Creditors. 

155. A meeting adjourned at the call of the 
assignee is adjourned sine die, and new notices 
are necessary before meeting again. Consoli- 
dated Bank v. Davidson & Stanley, 2 L. N. 
348, S. C. 1879. 

XLVII. Of Partnership. 

156. Under Insolvent Act, 1875— Held, that 
the insolvency of a partnership involved the 
insolvency of the individual partners. Knight 
k Ross, 10 R. L. 208, Q. B. 1876. 

XL VIII. Of Party to Appeal. 

157. Under Insolvent Act, 1875— AW, that 
an appellant could not demand on the insol- 
vency of the respondent that his assignee should 
take up the instance, or demand security for 
costs. McKinnon & Thompson, 23 L. C J. 95, 
Q. B. 1878. 
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XLIX. Payment within Thirty Days. 

158. The defendants received from D. a pay- 
ment of money within thirty days next preced- 
ing the issue of a writ of attachment in insol- 
vency against him. They knew that D. had, 
during the previous two months, obtained large 
advances of money from them on forged ware- 
house receipts, and they had compelled him to 
take up certain paper long before maturity. In 
view of these facts, and of all the circumstances 
of the case as disclosed by the evidence — Held, 
that the defendants had reason to presume that 
the finances of their debtor were in a bad con- 
dition, and they had, therefore, probable cause 
for believing that he was unable to meet his 
engagements in full within the meaning of sec. 
134 of the Insolvent Act of 1875, and the pay- 
ment in question was consequently void. 
Murphy v. Stadaaona Bank, 5 Q. L. R. 321, 
S. C. 1879. 

L. Petition against Insolvent. 

159. Petition under Insolvent Act, 1869, sec. 
150, charging that the bankrupt had always 
failed to disclose the assets belonging to his 
estate; that within thirty days before the at- 
tachment he had received moneys for which he 
had failed to account, etc Petition rejected, 
but without costs, seeing the grossly negligent 
way iu which the insolvent kept his books and 
mismanaged his business, to the detriment of 
his creditors, and seeing also the character of 
the insolvent's answer to the petition, and the 
charges contained in it against the petitioner. 
Bowie & Whyte, 7 R. L. 228, 8. C. 1877. 

LI. Petition to Quash. 

160. An insolvent, six months after his insol- 
vency, petitioned to have the proceedings in 
insolvency set aside, on the ground that he had 
never been a trader— Held, that he was too late 
to raise such a pretension. Fulton es qual. v. 
Lefebvre & Lefebvre, 21 L. C. J. 23, S. C. 1877. 

LII. Power of Insolvent. 

161. An assignment in insolvency does not 
deprive the defendant in a suit of the right to 
continue his defence in his own name. Morin 
v. Henderson, 21 L. C. J. 83, S. C. 1876. 

LIU. Power of Interim Assignee. 

162. An interim assignee, under the Insolvent 
Act of 1875, did not possess the power of bring- 
ing suit on behalf of the insolvent estate with- 
out permission of the court or judge. h vans es 
qual. v. Genereux, 2 L. N. 194, S. C. 1879. 

LIV. Preferential Payments. 

163. In an action to recover $149.86, as having 
been paid by the insolvent within the thirty days 
next previous to his assigment— Held, that it 
was sufficient to void the payment, if, within 
thirty days thereafter, the debtor is unable to 
meet his engagements to the knowledge of the 
creditor, or if the latter has probable cause to 
believe such inability. Mc Arthur & Mulhol- 
land, 2 L.N. 211, Q. B. 1879. 



LV. Privilege of Employees. 

164. Where all the assets of a master painter 
insolvent had been absorbed by privileged 
crejitors, so that there was nothing lelt but the 
book debts due the insolvent, and the painters 
in his employ at the time of the insolvency 
sought to be collocated by privilege on the 
proceeds of such debts — Held, that journeymen 
had no privilege under the Insolvent Act, 1875, 
on the proceeds of the sale of book debt* for the 
payment of their wages. Beaulieu & Dupuy, 
21 L. C. J. 304, & 9 R. L. 380, S. C R. 1877. 

165. Under the Insolvent Act, 1875— Held, 
that a person employed by the day had no 
privilege for wages on the insolvent estate. 
Vanalstyne k Gray & Stewart, 2 L. N. 302, 
S. C. 1879. 

LVI. Privilege of Vendor* 

166. Under sec. 82 of the Insolvent Act of 
1875, the privilege of the vendor was held to 
cease from the delivery of the goods. Fauteux 
& Fisher, 2 L. N. 132, & 23 L. C. J. 211, S. C 
1879. 

167. A saisie conservatoire had been issued bv 
the plaintiffs as unpaid vendors, under which 
certain goods were seized in the hands of the 
defendants the very day the latter were put 
into insolvency. The case went on to judgment, 
and the seizure was maintained. The assig- 
nee then filed a tierce opposition, on the ground 
that he was duly vested with the estate of de- 
fendant, including the goods seized under the 
writ of saisie conservatoire — Held, maintaining 
the opposition. Robertson & Smith & Fair, 2 
L. N. 141, S. C. 1879. 

LVII. Proof of Claim in. 

168. Where a claim in insolvency was con- 
tested, the only proof of which claim was a debtor 
and creditor account produced by the plaintiff 
showing a balance against the insolvent — Held, 
insufficient and claim dismissed. Davidson & 
Riddel & Stanley, 3 L. N. 55, S. C. 1880. 

LVIII. Registration of Hypothec during. 

169. The registration of a hypothec within 
the thirty days previous to an assignment, 
under the Insolvent Act, 1875, is without effect, 
and especially when the hypothec was gran tod 
by the debtor while insolvent, to the knowledge 
of the creditor receiving such hypothec. Mc- 
Gauvran k Stewart, 3 L. N. 323, Q. B. 1880. 

LX. Remuneration of Assignee. 



170. The claimant contested the dividend 
sheet, which collocated the assignee, for a com- 
mission of $250, besides all the disbursements 
and charges therein, and for a further sum for 
costs of discharge of assignee and insolvents. 
Contestant alleged that assignee was only 
entitled to 7J per cent, upon the net proceeds of 
the estate of the insolvent, and further that the 
collocation of the assignee for expenses and dis- 
bursements, other than his commission, was 
1 legal, and so also of the collocation for 9138 
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en bloc, for costs of assignee and insolvent's dis- 
charges. The contestant, therefore, prayed 
that these items be struck out, and that the 
coir, pen sat ion of assignee be reduced to 74 per 
cent, on the net proceeds of the estate, etc. 
The assignee answered that the charges made 
were reasonable ones ; that he was named 
assignee in this matter under the Act of 1869, 
and that his remuneration should be governed 
by the provisions of that Act. Per Curiam. — I 
am of opinion that the remuneration to the 
assignee ie to be regulated under the Act of 
1869. It was under that Act that the assignee 
undertook the gestion of the estate. There is, 
however, nothing to show a compliance with 
the provisions of the Act of 1869. Section 52 
says " no sum of money shall be inserted as a 
remuneration to the assignee, unless the ques- 
tion of such remuneration shall have been pre- 
viously brought before a meeting of creditors 
competent to decide it." Section 135 governs 
the question of costs of discharge. I think, 
therefore, that a new dividend sheet should be 
prepared and the items complained of struck 
out. I give no costs. Grose & Boynton & 
Whyte, S. C. 1877. 

LXI. Repeal of Act.* 

171. Action by assignee of an insolvent estate, 
under sec. 133 of Insolvent Act of 1875, alleging 
that certain goods of the insolvent had been de- 
livered to the defendants, creditors of the insol- 
vent, by way of illegal preference. Defendants 
demurred on the ground that the remedy 
was under the Insolvent Act which had been 
repealed prior to the institution of the action. 
Demurrer dismissed. Darling & Mclntyre, 3 
L. N. 381, S. C. 1880. 

LX1I. Reprise d'instanoe. 

172. An assignee under the Insolvent Act, 
1875, could not be compelled to take up the 
instance in a suit pending at the time of the in- 
solvency against the insolvents, of whose estate 
lie wa«» assignee. Plessis v. Lajoie, 23 L. C. J. 
213, &1L.N. 327,8.0.1878. 



• Acts four abbogeb les lois db faillite 
actckllexext en vigueub en canada. 

ScmcUonfU ler. Avril 1880. 

Coniidezant qu'il est expedient d'abroger lea actes 
ei-desKous memianne* saur les dispooltlons ci-apres 
Inoneees; A ces causes 8a Maje*t6 par et de 1'avis et un 
consentement du S4nat et de la lihainbre des Communes 
da Canada decrete ce qui suit : 

L L'Acte de Fsillite de 1876 et les aotes qui l'amendent 
passes en les hnente-neurieme et quarante-cinq anneVs 
du regoe de Sa Maje*te intitules respectivemeot " Acte 
pour amender VActe de Faillite de 1875 " et " Acte pour 
ameufirr VActe de Faillite de 1876 et I'acte qui Vamtmle " 
teront et sont par le present abroge*, et nul acte abrog6 
par les actes precipitta. ou Tun on 1 'autre de ces acte* ne 
sera par 14 remis en yigoeur ; mats touteu les procedures 
adoptees en vertu de " l'Acte de Faillite de 1876" et see 
■tnendements snsdites dans les oas ou ies biens d'un failli 
ont et* oonfies a un syndic oflloiel avant la passation du 
present acte ponrront fltre poarsuiries et menses a terme 
sons leur empire ; et les dispositions des dlts actes par le 
present abroges eontinneront de s'appllquer a cea [proce- 
dures et a tout failli interest et a ses Mens et effrts, et 
a tons syndics et syndics ofllciels nomine* ou agiwaiit a 
tour egard de la roeme maniere et au mOme eflbtque si le 
ptetQDt acte n'eat pas 4 .e passe. 



LXIII. Re-transfer op Estate. 

173. Under Insolvent Act, 1875— Held, that 
the assignee could not be compelled to re-con- 
vey the estate to the insolvent until the con- 
firmation of the deed of composition by a 
meeting of creditors. Beattie & lliddell, 2 L. N. 
302, S. C. 1879. 

174. An assignee who had received from an 
insolvent a deed of composition and discharge, 
signed by a majority in number and three- 
fourths in value of the creditors, it was held 
might restore to the insolvent his estate, after 
the deed of composition and discharge had been 
ratified by a meeting of creditors, and it was not 
necessary to wait until the discharge should be 
ratified by the court. Fabre & Perrault & 
Leslie, 8 R. L. 629, S. C. 1875. 

175. Under Insolvent Act of 1875— Held, that 
so soon as a deed of composition and discharge 
has been executed in accordance with the pro- 
visions of sec*. 52 of the Act, the assignee is 
bound under sec. 60 of the Act to re-convey the 
estate to the insolvent, without waiting for the 
confirmation of the deed by the court or judge. 
Hatchette & Bury, 22 L. C. J. 245 ; & Hatchette 
in re & Robertson, 1 L. N. 532, S. C. R. 1878. 

176 Under Insolvent Act of 1875— Held, that 
an assignee could not refuse to return au estate 
to an insolvent,, in accordance with his deed of 
composition on the ground that the instalments 
ot "his composition had not been paid, and that as 
a matter of fact the insolvent could not be com- 
pelled to pay them until he had got back his 
estate. Piton in re, 6 Q. L. IL 15, S. C. 1879. 

LXIV. Retcrn op Writ. 

177. The return day of a writ of attachment 
under the Insolvent Act must not be later than 
five days after service of the writ. Brockcille 
& Ottawa Railway Co. v. Foster, 21 L. C. J. 
107, S. C. 1877. 

LXV. Review from Order in. 

178. Where a creditor obtained authority 
from the court to prosecute an appeal in the 
name of the assignee, who refused, an in^ription 
in review from such order was discharged. 
Bilanger & Archambault, 3 L. N. 243, S. C. R. 
1880. 

* 

LXVI. Right of Action on behalf of In- 
solvent Estate in Assignee. 

179. Under the Insolvent Act of 1875, action 
was brought to have the sale of a sloop, called 
the Emma, by 8. L. toF. L. declared a fraud 
against plaintiff, creditor of S-, at the time of 
the sale. Both S. and F. since the time of the 
sale had become bankrupt — one in 1875, one in 
1876; and O., one of the plaintiffs, was their as- 
signee. The plaintiff fyled a claim against S. L.'s 
estate. The action had beeu dismissed upon 
the only contestation there was, viz., of G., on 
the ground that under the Bankruptcy Acts of 
1869 and 1875, each and both of them, nuch an 
action had to be brought only by the assignee ; 
or, if he refused to bring it, by a creditor 
authorized specially by the Bankruptcy Court. 
The plaintiff had never been authorized, and 
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was Piling without any regard to the assignee's 
right**, or the bankruptcy system. His action 
was dismissed ; and judgment confirmed. Mar- 
tineau & Laparriere, S. C. R. 1877. 

LXVII. Right of Creditor. 

180. Under Insolvent Act, 1876— Held, that a 
creditor under $500 is without quality to peti- 
tion against resolutions passed at meetings of 
creditor*, or against the appointment of an as- 
signee. Morgan in re, 3 Q. L. R. 376, S. C. 
1877. 

181. Where a creditor objected to certain pro- 
ceedings had by the assignee — Held, that as his 
claim was on notes which were filed he had no 
status to object. Consolidated Bank v. David" 
son& Stanley, 2 L. N. 348, S. C. 1879. 

182. Under Insolvent Act, 1875— Held, that 
one or more creditors whose claims exceed in 
the aggregate $500, and who are dissatisfied with 
a resolution of the creditors appointing an 
assignee, may, in virtue of sec. 37 of the Act, 
apply to a judge of the Superior Court in cham- 
bers that the resolution be annulled or modified 
at the discretion of the judge, and that the elec- 
tion of assignee be set aside. Watxon & Sam- 
son & Dinning, 8R.L. 607, Q. B. 1877. 

183. And on such petition the judge may re- 
ject the votes of certain creditors whose claims 
have not been contested before the vote, or whose 
claims have been contested for other reasons 
than those for which they are rejected by the 
judge. lb. 

184. And tne court may declare the election 
of the assignee null, and order a new meeting 
of creditors for the election of an assignee and of 
inspectors by the creditors entitled to vote. 76. 

18 r >. Where a creditor, under the Insolvent 
Act of 1875, asked for an injunction to prevent 
other creditors, in collusion with the assignee in 
possession, from dealing with a certain ship, the 
property of the estate of the insolvent — Held, 
that sec. 68 of the Insolvent Act requires, 
in order that a creditor may take proceedings 
in his own name, first, a demand upon and re- 
fusal by the assignee to take such proceeding, 
and then the permission of a judge ; that, never- 
theless, such conditions are to enable the credi- 
tor to secure for himself all the advantages 
derived from these proceedings, and by the 
common law any creditor may take, at his own 
risk, in the common interest of the creditors, all 
such proceedings as will tend to bring into the 
common fund anything which it is attempted 
to direct from it, and that there is nothing in 
the Insolvent law differing from the common 
law on this point. Dinning in re & Wurtele, 
4Q. L. R. 38, S. C. 1877. 

186. A creditor under the Insolvent Act, 
1875, who had not produced his claim, but 
whose name had been included in the list fur- 
nished by the insolvent, did not lose his recourse 
for payment according to the terms of a com- 
position against the surety of the insolvent 
when the insolvent failed, anew. BoUson* 
nault v. Archer, 5 Q. L. R. 352, S. C.j C. C. 
1899. 

187. And this recourse remained, although he 
had not been included in the composition sheet, 
and had not been paid by the insolvent accord- 
ing to its terms, lb. 



188. A commercial firm, being creditors of an 
insolvent, took action in the name of the assig- 
nee, under sec. 68 of the Insolvent Act of 1875, 
to recover money which had been paid by the 
insolvent after his insolvency to the defendants 
— Held, that thev had a right to the whole 
amount recovered, and that without showing 
the amount of their interest in the insolvent's 
estate. Beausoleil v. La Banque Jacques Gar- 
tier, 2 L. N. 253, S. C. R. 1879. 

LXVLQ. Rights or Holder of Negotiable 
Paper. 

189. Under Insolvent Act, 1 875— Held, that 
the holder of negotiable paper, the maker and 
endorser of which have both become insolvent, 
and who has received a dividend from one of 
them, cannot prove his claim against the estate 
of the other for the full amount mentioned in 
the paper, but must deduct the amount of the 
dividend received from the estate of the other 
party. But if, after proof made, dividends are 
received from the estate of another party the 
creditor is nevertheless entitled to dividends 
upon the whole amount proved, provided the 
dividend does not exceed 100 cents in the dol- 
lar on the balance really due. Rockette & 
Louis & Migner, 3 Q. L. R. 97, S. C. 1877. 

LXIX. Rights of Insolvent. 

190. Application under Insolvent Act of 
1875 by an insolvent, alleging injury to the 
estate pending the contestation of the writ, to 
be allowed to manage the property, to reap crops, 
etc., and for an allowance of $20 a week main- 
tenance — Held, that the court had no power to 
grant such an order. Milloy v. O'Brien, 2 
L. N. 372, S. C. 1879. 

191. Where, after the filing of an opposition 
to a seizure, the plaintiff failed, and his estate 
passed into the hands of an assignee under the 
Insolvent Act of 1875 — Held, that he had a 
right before receiving his discharge to file a 
contestation, and continue proceedings to judg- 
ment on the opposition on giving security. 
Facaud & Huston, 8 R. L. 169, Q. B. 1877. 

LXXII. Sale of Book Debts. 

192. Where a person had been a trader and 
secretary-treasurer of the school commissioners 
of his parish and failed, and his door: debts 
were sold by the assignee to the plaintiff— Held* 
that the book debts did not iuclude any bal- 
ance due him as secretary-treasurer of the 
school commissioners, and not included in the 
list of book debts sold. Dorais v. School Com- 
missioners of Warwick, 9 R. L. 161, Q. B. 1877. 

LXXIII. Sale of Insolvent Estate. 

193. The assignee of an insolvent estate under 
the Insolvent* Act, 1675, sold it en bloc by in- 
ventory, in which certain shares of a company 
were set down at $5642.76. The purchaser paid 
the total amount of the purchase money, on the 
conditiou that the assignee would pay for any 
deficiency in the assets sold according to the 
pencil estimate on the inventory. It appeared 
that the $5642.76 represented the amount paid 
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on $15,000 of Mock, that (lie balance was un- 
paid, and that paid up Block could not bo de- 
livered to the purchaser— Held, that the assig- 
nee was bound tO return the proportionate value 
of paid up clock to the amount of #5642 76, and 
in the absence ol any allegation that *20OO, the 
pencil estimate on (lie inventory, was not a fair 

estimate, the assignee was MHKK ed to return 

that sum. lHxt.ii i Perkins, 3 L. N. 364, & 
1 Q- B. R. I, Q, B. 1880. 

134. Dacrijilifin t,f Immnrtalile.—An assig- 
nee in bis minutes of seizure and advertise- 
mentsof a sale of land, under the Insolvent Act, 
1 = 75, omitted the name of the street on which 
the immoveable was situated— Held, following 
Ftmteux & Montreal Loan and Murttjat/e Co.,* 
that the omission was latal, and the adjudica- 
tion was declared void. R'.lhiittl & Dupuy & 
Franey, 3 L. N. 256, 8. C. 1880. 

LXXIV. Security roa Costs, 

195. Where an insolvent contested the col- 
lation ofa creditor under the Insolvent Act, 
I8T4 — Held, that he wa~ bound to give security 
for costs. Gervai* k Utmenod, f L. N. 322, 
a C. 1879. 

196. The obligation of an insolvent plaintiff 
to give security lor costs in accordance with 
section 39 of the Insolvent Act, 1875, was not 
limited to forty-four daye, and a motion to clay 
proceedings until lie bad given such security 
made before plea filed was not confined to the 
delay of four days mentioned in Art. 107 of the 
Code of Procedure. Terreau & Ltiomrsi-re, 5 
Q. L. R. 354, 8. C. 1879. 

LXXV. Transfers by Insolvent. 

197. Where an insolvent, just before he called 
% meeting of creditors, transferred the bulk of 
im property to different parties, some of whom 
were his relations, the transfers were presumed 
"j be fraudulent and nelatude. Fair A BaOnrin 
1 L. N. 77,8. C.R. 1878. 

LXXVI. Voting at Meetings. 

198. A creditor who had proved his claim 
according to section 104 of the Insolvent Act 
1-75, was held entitled to vote for the ap^ 
point ment of an assignee, although his claim 
-a- null under contestation. Murphy & Con- 
lu.Uy in re Dinning, * Q. L. K. 368, Q. B. 

199. And where a part of a creditor's claim 
was secured, and be dad specified the value of 
the securities he held us required by section 84, 
he vraa held entitled to vots as a creditor on 
that portion of his claim which was in excess of 
the value of such securities, lb. 

200. And a creditor who has proved his 



clad 



being 



rand, and < 



claimed any privilege, is entitled to vote for the 
appointment of assignee as an ordinary creditor, 
more particularly if the claim does not appear 
on its face to be a privileged claim, lb. 
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III. Pickled Fish. 
I. Contravention op. 

201. Appeal from a judgment rendered by the 
judge of Sessions at Quebec, on the 17tli 
January, 1878, in virtue of which appellant 
was condemned to pav a fine of $10 and costs 
for having, on the 3rd ScplrmU-r, 1877, illegally 
stamped and offered for sale a side of leather 
This- offence is set out in C 37 Vic. cap. 45, sec 
89,* which prohibits all persons, except the in- 
spector, under penalty ol a line, from stamping 
leather or marking die superficial measure on 
H.— IIkM, that in the present cause the offence 
had not been proved. Delislc & Fortier, 4 
Q. L. K. 289, Q. B. 1878. 

n. OilMeasdbb. 

202. In an action lor certain fees claimed 
bv (be inspector of fish and fish oils, under 37 
Vic. cap. 45, sec. liH— Held, that a tierce o 
oil ia a third of u pipe, and contains 42 to 63' 
Winchester gallons or wine measures. Marin 
v Lord, 22 E. C. J. 211, & 7 R. L. 43, C. C. 



204. ' 



ted. lb. 

That the provision of 36 Vic. cap. 47, 
sec. i, that in the future the imperial gallon 
should be the only liquid measure, did not 
applj to tierces, lb. 

III. Pickled Fish. 

205. Defendant was convicted of having sold 
a certain quantity of salted lish cured for mar- 
ket, to wit, green codfish, contained in a certain 
package or barrel without previously having 
had the same inspected.— Held, that pickled 
fish may be sold unburn inspeeiion at the place 
wherejiickled or packed. Auld & Franer, 6 
CJ. L. E. 157, 8. U. 1880. 
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III. % Agent mat Bind Company by Acting on 
Instructions Erroneously Delivered. 

IV. Agent's Commission. 

V. Agent's Powers. 

VI. Assignment of Policy. 

VII. Concealment of Risk. 
VIIL Conditions of Policy. 

IX. Fire. 
Misrepresentation. 
Notice of Loss. 
Statement of Loss. 
Violation of Policy. 
Waiver of Conditions. 

X. Insurable Interest. 

XI. Interim Receipt. 

XII. Jurisdiction. 

XIII. Law which Governs. 

XIV. Liability of Company for Acts of 
Agent. 

XV. Liability of Company to Repay Stamp 
Duty under Q. 39 Vic. cap. 7. 

XVI. Life. 
Forfeiture of. 
Insurable interest 
Rights of Holder of Policy. 

XVII. Marine. 

XVIII. Misrepresentation. 

XIX. Mutual Companies. 

XX. Nature of. 

XXI. Of Cattle in Transport. 
XXIL Of Goods in Hands of Assignee. 

XXIII. Payment of Premium. 

XXIV. Prescription of Claim for. 

XXV. Right of Action on Policy. 
Place of. 

XXVI. Right of Insurers to Sue in Name 
of Owner. 

XXVII. Secured to Wife and Children. 

XXVIII. Transfer of Policy. 

XXIX. Winding up of Companies. 



L Action to Recover Premiums. 



206. The judgment below dismissed the ac- 
tion, which was to obtain a return of premiums 
paid. It appeared that L. had insured the 
life of a man who owed him a sum of money, 
but instead of limiting the amount of in- 
surance to what was owed him, he insured for 
a large amount, and paid considerable sums for 
premiums. He found that be could not keep 
this up, and, besides, that the insurance would 
have to be limited to the amount of the debt. 
There were pourparlers; the company offered 
to reduce the insurance, but declined to pay 
back the amount of premium paid. The com- 
pany pleaded that it insured the man for the 
$10,000, and that the plaintiff must suffer the 
loss of the premiums, whether it was his fault 
or an error. The Code declared that a person 
could not effect an insurance for more than the 
amount of his interest. — Held, that there was 
no fraud on the part of the insured, but good 
faith ; the plaintiff was entitled to succeed in 
his action for the recovery of what he had over- 
paid. The court referred to Boulay Paty and 
Pothier. It was not proved that the company 
knew that Lapierre's claim was only $600, but 
it received $700 in premium without being lia- 



ble for the amount insured, as it could easil 
have pleaded that it was not liable for the ex- 
cess over the $600. Judgment reversed, and 
action maintained. Lapierre& London & Lan- 
cashire Life Insurance Co., S. C. R. 1877. 

II. Against Negligence or Dishonesty. 

207. The Bank of Toronto obtained a policy 
of assurance from the European Assurance 
Society , insuring them against such loss as might 
be occasioned to the bank by the want of integ- 
rity, honesty or fidelity, or by the negligence, de- 
faults or irregularities of A. M., their agent at 
Montreal. M. subsequently allowed N. & R. to 
overdraw their account to the amount of $47,- 
844, whilst he knew they were not able to pay 
that sum, and whilst mixed up with them in 
broking transactions. — Held, confirming the 
judgment of the Queen's Bench,* that the 
Assurance Society was responsible to the bank 
for the irregularity. European Assurance 
Society & Bank of Toronto, 7 R. L. 57, P. C. 
1875. 

208. An employee of the Grand Trunk 
Railway left a large sum of money in two bags 
in his room, the door of which was insecurely 
locked, while he went to lunch. On his return 
from lunch the most of the money had been 
carried off. — Held, that as there were various 
means of safe keeping open to him, which he 
neglected to avail himself of, that he was guilty 
of negligence, so as to constitute a breach of a 
guarantee po'icy, the condition of which was 
that he should' diligently and faithfully dis- 
charge his duty as employee. Grand Trunk 
Railway <a>. v . Citizens Insurance Co., 1 L. N. 
485, &8.C.&3L. N. 311, Q. B. 1880. 

III. Agent may Bind the Company by 
Acting on Instructions Erroneously Deliv- 
ered. 

209. To an action on a policy of Fire Insur- 
ance the company pleaded that the insured had 
violated one of the conditions of the policy, 
obliging him to notify the company of any adaV 
tional assurance effected on the same property. 
The respondent representing the assured as 
assignee, answered that the company had 
waived that by a settlement made through their 
agent. The difficulty arose from an error in the 
transmission of a telegram sent by the company 
from Toronto to its agent at Quebec. The va- 
rious companies interested were to meet and 
agree as to a settlement of the claims, and the 
company telegraphed their agent instructing 
him to decline to join in the meeting or the set- 
tlement. The telegram, by error in transmission, 
was made to read decide instead of decline, and 
the agent accordingly joined in the settlement. 
— Held, that the company must be bound by it 
as the agent was acting within the scope of his 
instructions at the time. Provincial Assur- 
ance Co. & Roy, 10 R. L. 643, Q. B. 1879. 



« I. Dig. p. 649, Art. 830. 
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IV. Agent's Commission. 

210. Appellant, in February, 1869, agreed to 
serve respondents as manager of the Life and 
Guarantee Departments of the respondents' 
business at a salary of $2,000 and a commission 
often per cent, on the net balance carried over 
on the 3lst December of each year in the Life 
and Guarantee Insurance Department, after pay- 
ment ot all losses and expenses therein, the said 
agreement to date from and after the first of 
May, 1869, with a free dwelling on the premises 
of the respondent. Appellant entered into the 
service of respondent as manager under such 
agreement, and continued to act for them from 
May, 1869, to May, 1870. The appellant then 
contended that the net balance in the guaran- 
tee department which should have been car- 
ried over, and upon which he was entitled to his 
com mission of ten per cent, from the 3lst Dec., 
1869, was $12,469.68, and in lieu the respond- 
ent erroneously made the net balance $7,154.64, 
by deducting therefrom certain losses, etc. — 
Held, that he was not entitled to his 10 p. c. 
on accounts unsettled on the 31st Dec, and his 
claim must be reduced in proportion. Rowlings 
k Citizens Insurance is Investment Co., 8 R. L. 
398, Q. B. 1876. 

V. Agent's Powers. 

211. An agent of an insurance company, 
whose powers are limited to receiving applica- 
tions for insurance for transmission to the head 
office, and to the collecting of premiums, has no 
power to waive any of the conditions of the 
policy. Baillie v. Provincial Insurance Co., 
21 L. C. J. 274, S. C. R. 1877. 

VI. Assignment of Policy. 

212. The transferee of certain glass works, 
having a policy of insurance on the works, and 
the transferor having failed, the transferee as- 
signed the policy to the assignee of the transferor, 
subject to the following terms and conditions : 
" I will therefore, as soon as you are ready to 
" accept the same, transfer to you all the insur- 
" ance which I hold for the benefit of the unse- 
" cured creditors of the estate, not including 
" claims for Davies* (the transferor) debts out- 
"skie of his glass business. It must be perfect- 
" ly understood thai the insurance in question is 
u transferred for the benefit of the unsecured 
" creditors, and more especially for the benefit of 
'* (names omitted). I wish it to be distinctly 
"understood that I do not intend, nor will I 
" consent, that any part or portion of the insur- 
" ance thus to be transferred shall be taken as 
"covering or in any way whatever securing 
"Molson's claim or certain pretended mortgages 
"and other claims of Mulholland & Baker, 
"nor those of certain workmen claiming wages, 
"etc. The above express conditions and sttpu- 
" lotions understood and agreed to, I will trans- 
"fer the insurance in question to you as official 
"assignee in the matter of Richard Davies 
"(Clarke <k Co.), for the benefit of the creditors 
" above mentioned whenever you are ready to 
" accept such transfer, and 1 shall consider your 
" acceptance of the transfer as being an accept- 



e( ance of the conditions and stipulations above 
(l set forth without exception. 19 The policy of 
insurance was not made on account of Davies, 
nor had he any interest in it. Nor was there 
any consideration given by the plaintiff to the 
assignee for the assignment of the policy to him 
which was merely a gill — Held, that this was 
not an assignment in insolvency for the general 
benefit of the creditors, but an assignment in 
trust within the terms of a condition of the 
policy, which stipulated that " in case the policy 
should be assigned in trust, or as collateral 
security, when loss or damage arises, it shall be 
the duty of the assignor to make and furnish 
the necessary proofs in support of the claim be- 
fore the same shall be recognized and payable." 
Whyte & The Western Assurance Company, 22 
L. C. J. 215, P. C. 1875. 

213. And such a condition was a condition 
precedent to the right by the assignee to recover 
the amount of the loss. lb. 

VII. Concealment op Risk. 

214. An insurance was effected on a saw mill, 
without disclosing the fact that the building 
contained a planing machine — Held, this was a 
material fact which it was incumbent on the 
insured to disclose, and the concealment of it 
rendered the insurance null and void. Aitkin & 
The National Insurance Co., 1 L. N. 531, Q. B. 
1878. 

VIII. Conditions op Policy. 

215. Where a condition of a fire policy re- 
quires the making and furnishing of proofs ot 
loss within a specified time, and declares that 
until they are furnished the loss shall not be 
payable, the delay is a material part of the con- 
dition, and consequently (in the absence of 
waiver) the assured cannot recover unless he 
sends in the properproofs within the prescribed 
delay. Whyte & The Western Assurance Co., 
22 L. C. J. 215, P. C. 1875. 

216. And the mere silence of the company, 
with regard to proofs sent in after the delay 
prescribed by the condition of the policy, does 
not amount to a waiver of the condition by the 
company nor does the declaration by the com- 

ftany at that time that it did not consider itself 
iable ambunt to a waiver by the company of 
the benefit of the condition. lb. 

217. This was an action on a policy of insur- 
ance bearing date at Hartford, Conn. It was a 
policy on the life of M., in favor of E. M., and 
purported to be in consideration of a sum of 
$73.76 in gold duly paid, and the conditions 
were that the policy was to become due three 
months after notice to the company of the death 
ofM. A claim being made under the policy, 
the defendants resisted payment on the ground 
that E. M. never paid them any money at all ; 
that it was the insured, her brother, who sent 
to the office pf the company and succeeded in 
getting the insurance on giving a note for the 
premium, and the note went to protest and was 
tendered back to him. The policy could not be 
delivered, according to the rules of the company, 
without the premium being paid— Held, that 
the plaintiff, however, had proved enough to 
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show apparently a right of action . But there 
was a fatal defect in the case. There was no 
notice and proof of the death of the insured as 
required bv the conditions of the policy — no- 
thing to show that the time for payment had 
arrived. So that while the defendants failed 
upon their other pleas, they must succeed upon 
the general issue. The plaintiff might sue the 
company again, and succeed upon making the 

S roper proof. Action dismissed sauf recours. 
fay bury v. Phoenix Life Insurance Co. S. C. 
187K. 

218. Action under a policy of insurance to re- 
cover a loss by fire. The plaintiff was assignee 
in insolvency to one McE. There were several 
pleas filed, the first of which admitted the execu- 
tion of the policy subject to the conditions con- 
tained in it, and also the possession of the estate 
of the insured by the plaintiff as assignee at 
the time of the fire ; but set up that the insur- 
ance was effected on the mutual principle, and 
that one of its conditions was that it was made 
subject to the provisions of the Statutes of 
Ontario regulating the organization of mutual 
insurance companies, which were to be used to 
ascertain the rights and obligations of the 
parties. Per Curiam ; It is a distinct proviso in 
the body of this policy that " this policy is 
" made and accepted subject to the Statutes 
" above mentioned," that is to say, the Statute 
of Ontario, 36 Vic. G. 44, and those consoli- 
dated and amended by it. This is the contract 
between the assurer and the assured. Now, 
section 39 of this Statute enacts that the policy 
shall be void if it be alienated by insolvency or 
otherwise, and shall be surrendered to the com- 
pany to be cancelled ; but upon making appli- 
cation to the directors, and giving security for 
the payment of the premium note, the assignee 
may have the policy transferred to him, if the 
directors give their consent within thirty days. 
The assignee, therefore, might have had a right 
of action if he had done this, but not otherwise. 
The basis of the contract of the parties was the 
Statute ; if the assignee wished to avail himself 
of it, he had three things to do : to make appli- 
cation ; to give security ; and wait 30 days for the 
company's answer. First plea maintained and 
action of plaintiff dismissed with costs. San- 
boken v. Canada Mutual Insurance Co., S. C. 
1876. 

219. The warranty •' to go out in tow" in a 
do 1 icy of insurance, without its being specified 
Low far, is complied with by towing the vessel 
out from the wharf where she was lying, the 
expression not being technical and having no 
special meaning by usage in the port of Quebec. 
Connolly & The 'Provincial Insurance Co., 1 
L. N. 33, Q. B. 1877. 

220. One M. (represented by hie assignee, the 
appellant) effected an insurance on his stock 
with the respondents, and in the policy there 
was a condition that insurances elsewhere 
would make the policy void, unless the company 
received notice of such subsequent insurances. 
M. tailed by some inadvertence to give the re- 
quired notice of an insurance effected subse- 
quently in the Commercial Union Insurance Go. 
—Held> that he could not recover on the policy. 
Beausoleil & Canadian Mutual Fire Insurance 
Co., 1 L. N. 4, Q. B. 1877. 



221. A condition in a policy of a Mutual Fire 
Insurance Co. provided that in case any pro- 
missory note for the first payment on any de- 
posit note should remain unpaid for thirty "days 
after it was due, the policy should be void as to 
claims occurring before payment — Held, that 
the company in accepting a note for such first 
payment, but acknowledging receipt by the 
policy as for cash paid, waived the condition. 
Masst v. Bochelaga Mutual Insurance Co., I 
L. N. 338, & 22 L. C. J. 124, S. C. 1878. 

222. A person effected an insurance against 
fire for one month, the insurance being subject 
to the fire insurance policies of the company. 
He asked for a policy, but was told that it was 
not customary to issue policies for short dates. 
Among the conditions of the fire policies of the 
company was one requiring notice of any other 
insurance effected on the property, and endor- 
sation of such insurance on the policy. The 
insured failed to give such notice— Held, that 
the non-delivery of a policy to the insured was 
a waiver on the part oi the company of the con- 
dition cited. Lafleur & The Citizens Insurance 
Co., I L. N. 518, & 22 L. C. J. 247, Q. B. 1878. 

223. A manufacturer effected an insurance 
on his stock as being in premises Nos. 319 and 
317, and during the lifetime of the policy moved 
part of it into No. 315 adjoining, by piercing 
the division wall and closing the front entrance 
of No. 315, which was reached only by the 
entrance to the original premises, and the agent 
of the company at the expiration of the policy 
visited the premises, inspected the change that 
had been made, and renewed the policy— HM 
reversing the judgment of the Court of Review,* 
that the policy did not cover the goods in No. 
315 as well as those in the original premises, and 
that a new trial should be ordered. Citizens 
Insurance Co. & Rolland, 1 L. N. 604, Q. B. 
1878. 

224. Action for $800, amount of a fire policy. 
Plea, that the property insured was after the 
issue of the policy sold for taxes under the 
Municipal Code, and the ownership having be- 
come vested in the purchaser, the insured had 
lost all insurable interest therein. Special 
answer, that the municipal sale never nnally 
divested the insured of the ownership, that be- 
fore the fire he had under the provisions of the 
Municipal Code redeemed his property, and had 
never ceased to have an insurable interest in it 
— Held, that the sale of the property for muni- 
cipal taxes under the Municipal Code, followed 
as it was by the redemption under the said 
Code, was not such an alienation as would 
avoid the policy, either under the conditions 
endorsed upon it or under the provisions of Art. 
2576 of the Civil Code.f Paquet & Citizens In- 
surance Co., 4 Q. L. R. 230, S. C. 1878. 



•21L.C. J. 282. 

t The insurance Is rendered void by the transfer of in- 
terest in the object of it from the insured to a third per- 
son, unless such transfer is with the oonsent or privity of 
the insurer. The foregoing rule does not apply in the case 
of rights acquired by succession, or in that specified in 
the next following; article. It is subject to the special 

{trovisions contained in the Insolvent Act of 1864. The 
nsured has in all ca*es a right to assign the policy with 
the thing insured subject to the conditions therein con- 
tained. 2676 C-C. 
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225. Where a fire policy had been endorsed 
to another for advances, who wa9 accepted by 
the company — Held, that a condition that notice 
and proof should be given by the insured was 
satisfied by notice and proof given by tiie 
endorsee. Stanton v. Home Fire Insurance Co., 
21 L. C J. 21 1 , S. C, & 2 L. N. 238, & 24 L. C. J. 
38, Q. B. 1879. 

226. The insured cannot recover upon a 
policy which contains a condition making the 
contract void if the premises be left unoccupied 
for more than fifteen days without notice to the 
company, and it appears that the premises were 
vacant at the time of the fire, and had been so 
for a much longer time than fifteen days without 
notice. Cardinal & Dominion Fire k Marine 
Insurance Co., 3 L. N. 367, S. G. 1880. 

227. Action to recover the amount of a fire 
policy — and the defendants being a mutual 
society pleaded the statute which voids an in- 
surance contract where there has been another 
insurance effected without their consent ; and 
also a special condition of the policy (No. 5) to 
the same effect. This was the principal point 
in the case. Per Curiam : A variety of circum- 
stances were adverted to tending to show a 
knowledge by the defendants of the existence of 
another contract. That, however, does not ap- 
pear to roe, under any reasonable view of the 
law, to be enough. There must be a consent. 
The words of the statute are : " Unless the 
double insurance subsists with the consent of 
the directors signified by indorsement on the 
policy, signed by the manager or secretary, or 
other officer authorized to do so, or otherwise 
acknowledged in writing." This is not satisfied 
by evidence of mere knowledge on the part of 
the insurers of other contracts. Besides, the 
evidence seems to me to show that the company 
only took the risk because they understood the 
application to the other office had been with- 
drawn. There are other points raised ; but I 
do not enter upon them, because I am of opinion 
to maintain the defendant's first plea, and dis- 
miss the action. Dustin v. Hockelaga Mutual 
Fire Insurance Co,, S. C. 1880 * 

228. The defendants' agent issued to the plain- 
tiff a thirty days interim receipt, subjecting the 
insurance to the conditions of the defendants' 
printed form of policy then in use, the fourth con- 
dition being as follows : " If the property insured 
is assigned without a written permission en- 
dorsed thereon by an agent of the company duly 
authorized for such purpose, the policy shall 
thereby become void." Before the expiration of 
the thirty days, and before the issue or a policy, 
plaintiff assigned toM. and others in trust for his 
creditors, and notified the company's agent of the 
assignment, who assented thereto, and stated 
that no notice to the company was necessary as 
the policy would be made payable to the 
assignees. The policy was issued, and the loss, 
if any, was made payable to M. and others as 
creditors of the plaintiff, as their interests 
might appear — Held, that the notice to the de- 
fendants' agent of the assignment, while the 
application was still under consideration, was 
sufficient, and that the words " loss payable if 
any to M., etc.," operate to enable the company 



•Confirmed In Review. See 4 L. N. 296. 



in fulfillment of that covenant to pay the parties 
named ; but as they had not paid them, and the 
policy expressly slated the appellant to be the 
person with whom the contract was made, he 
alone could sue tor a breach of the covenant. 
McQueen & Phcenix Mutual Insurance Co., 3 
L. N. 336, Su. Ct. 1880. 

IX. Fire. 

229. Misrepresentation, — To an action on a 
fire policy, the company pleaded misdescription 
and breach of condition. The application des- 
cribed the house as " isolated," which term in 
a foot note underneath the signature was ex- 
plained to mean 100 feet distant from other 
buildings — Held, reversing the judgment of the 
Superior Court, that the applicant was not 
bound by such a clause, and there being no 
proof that the application was in bad faith he 
was entitled to recover. Pacaud & The Queen 
Insurance Co., 21 L. C J. Ill, Q. B. 1876. 

230. Nor was there any misrepresentation in 
the fact that the applicant had overvalued the 
property, no bad faith being shown, lb. 

231. Action for insurance under a policy in- 
suring thestockand fixtures in plaintiff's saloon 
to the extent of $650. After the fire plaintiff 
swore to the amount of his loss in the sum of 
$669, and claimed the full amount of the insur- 
ance. The question of value was submitted 
without prejudice on either side to arbitrators 
who valued the loss at $291.75. Plaintiff 
brought action for $361.50— Held, that on the 
evidence plaintiff's first claim was grossly ex- 
aggerated, being more than double the amount 
subsequently ascertained by the arbitrators, and 
that therebv the plaintiff under his policy had 
forfeited alf claim to indemnity. Larocque v. 
The Royal Insurance Co., 23 L. C. J. 217, S. C. 
1878. 

232. And held, also, that the reference to 
arbitration did not constitute a waiver on the 
part of the company of the condition of forfei- 
ture, lb. 

233. Notice of Loss. — When, in a policy of 
insurance against accidents by fire, a conditioa 
is inserted to the effect that the proofs of the 
fire should be sent in within thirty days, the 
thirty days are a material part of the condition, 
so that, unless there is a waiver, the assured 
cannot recover unless he sends in the proper 
proofs within thirtv days. Whyte & The 
Western Assurance Co., 7 R. L. 106, P. C. 1875. 

234. Where an insurance company set up in 
answer to an action on a fire policy that the 
assured had not given notice of loss within the 
delay required by the policy— Held, that as the 
company, when it refused to Day, did not object 
to the informalities in the notice, it had waived 
its right to obtain any other or better on». 
Garceau & Niagara Mutual Insurance Co., 3 
Q. L. R. 337, S. C. R. 1877. 

235. To an action for insurance the company 

ftleaded irregularities in the notices and pre- 
iminary proofs of loss — Held, that as the com- 
f>any had joined in an arbitration with know- 
edge of all the facts, it had waived the right to 
object, and could not raise the point afterwards. 
Canadian Mutual Fire Insurance Co. & Dono- 
van, 2 L. N. 229, Q. B. 1879. 
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236. Where an insurance company inter alia 
pleaded want of sufficient notice — Held, that a*, 
wince the delay had expired, the defendant* had 
agreed to submit the claim of the insured to 
another company for adjustment, they had 
waived their right to complain of the delay. 
Black v. National Insurance Co., 3 L. N. 29, & 
24 L. C.J. 65, Q. B. 1879. 

237. Where a company received the informa- 
tion given by the insured without objection, and 
afterwards furnished him with a printed form 
in which to make his claim — Held, that thev 
had waived their right to plead want of notice. 
Kelly v. Rochelaga Mutual Fire Insurance Co., 
2 L. N. 347, & 3 L. N. 63, S. 0. R. 1880. 

238. Statement of Loss. — Where it is impos- 
sible for the assured to give a detailed statement 
under oath of his loss supported by book?* and 
vouchers,owing to their having being burnt, the 
condition of the policy requiring such state- 
ment will be satisfied by affidavits as to the 
value of the property lost. Perry v. Niagara 
District Fire Insurance Co., 21 L. C. J. 257, 
S. C. 1877. 

239. Violation of Policy. — Action on a fire 
policy effected with the appellants in 1864. 
The insurance was described as being upon 
certain goods, " whether their own property, 
held on trust or on consignment," contained in 
the basement and third storey of a house known 
as the Western Chambers, occupied by the 
assured as a bonded and general warehouse, St. 
John street, Montreal, and was for the sum of 
$15,000. The conditions of the policy provided 
that goods on storage must be separately and 
specifically insured, and also, as is not unusual 
in such cases, that notice should be given to 
the insurance company of any previously exist- 
ing policies, and that such should be endorsed 
on the policy in question or acknowledged in 
writing, otherwise the policy to be of no effect ; 
and further, that any subsequent policies effected 
should lie communicated to the insurers. The 
goods insured were goods that were contained 
in the third storey and in the cellar of the 
building, the occupation of which was described 
as being that of the assured. The goods were 
also described as being the property of the in- 
sured. A fire took place on the 7th December 
following the dale of the policy, and the goods 
contained in the third storey of the building 
were totally destroyed, whilst the goods covered 
by the policy in the cellar portion of the build- 
ing were damaged, but not destroyed. Between 
the date of the policy and the occurrence of the 
fire, certain changes* took place which caused 
all the subsequent litigation. The assured 
having occasion to raise a sum of money pledged 
the goods in question as collateral security, that 
is, those contained in the upper portion of the 
building. In order to that end, and so as not 
to change the actual possession of the goods, a 
nominal lease of the premises was made to one 
B., with a view of making him a warehouse- 
man, upon whose receipt the goods could be 
dealt with. The place where the goods were 
stored being a bonded warehouse, one key was 
delivered to B. and the other held by the focker 
of the customs. The only approach to the 
bonded store was through the premises occupied 
by the respondents — Held, reversing the judg- 
ment of the Superior Court* and confirming 



that of the Queen's Bench, that the lease to B. 
did not void the policy, and that the non -dis- 
closure of a previous policy can be waived by 
transactions and special circumstances. Lan- 
cashire Insurance Co. & Chapman, 7 R. L. 47, 
P. C. 1875. 

240. Waiver of Conditions. — A condition io a 
policy of insurance to the effect that all persons 
insured shall, as soon after a fire as possible, 
deliver in a particular account of their loss or 
damage, signed with their own hand and veri- 
fied by oath or affirmation, is waived by the 
fact of the agent of the company and the per- 
son insured each choosing valuators, who make 
a valuation of the loss, and by the fact of the 
company offering the company a less amount 
than the valuation in settlement, showing that 
they only disputed the amount to be paid. 
Converse v. The Provincial Insurance Co. of 
Canada, 21 L. C. J. 276, S. C. R. 1877. 

X. Insurable Interest. 

241. Action by the appellant against the 
respondents for $2,552, being the amount of a 
prominsory note by T. R. to order of appellant, 
endorsed by W. M. & Co. This note was dated 
27th April, 1867, and payable four months after 
date. The appellant alleged that about 10th of 
December, 1866, one R., a broker, or some 
other person acting through him, owned and 
possessed 1 ,000 barrels of refined coal oil, which 
were in M.'s warehouses, that is, 700 in ware- 
house No. 1 and 200 in warehouse No. 2, for 
which M. delivered warehouse receipts to R. 
under the authority of the owners ; that on 26th 
December, 1866, K. assigned to appellant the 
warehouse receipts and the oil they represented 
by endorsing them ; that on the 30th of April, 

•1867, appellant re- transferred to R. 500 barrels 
then stored in said warehouse, with the under- 
standing that upon R. paring on the 2nd of 
September, 1867, his note of $2,500, he would 
re-convey to R. the remaining 500 barrels of 
oil, whereupon he surrendered the two receipts 
for the 1,000 barrels, and received back a ware- 
house receipt made by M. in the name of the 
appellant. Appellant on 1st May insured with 
respondents these 500 barrels for a period of 
four months, for $4,000, in warehouses Nos. 1 
and 2. On 18th August, 1867, the store No. 1 
was destroyed by fire, and the oil consumed, 
whereupon he claimed the insurance to the 
extent of the note of the principal and interest 
of R.'s note. Respondents pleaded R. was 
never the owner of the oil — that the oil was 
never stored by R. or anyone else giving R. 
or appellant control thereof, and that it was 
not there when the store No. 1 was burned. 
2nd. That supposing M. & Co. were the owners 
of the oil, under ch. 2 of 24th Vict, they could 
only give a warehouse receipt that would be a 
document of title in the hands of R. by making 
it in his own favor, and indorsing it to the 
second holder. 3rd. That at the time of effect- 
ing the insurance, appellant represented the 
oil to be in No. 1 and No. 2, and never notified 
respondents of the increased risk by its removal 
into No. 1. The court below dismissed the 
action on the ground that R. had no oil of the 
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Victoria brand in store No. I— Held, distin- 
gaMiing from Wilson & Citizens insurance Co.* 
and confirming the judgment of the court below, 
that it was proved appellant never had any oil 
there, but that on the contrary it was proved 
that there »m no oil there of the description 
mentioned in the warehouse receipt, either at 
the time the insurance was effected or at the 
time the fire occurred. Hood A Western Assur- 
ance Co., Q. B. 1877. 

242. A policy of life insurance was made 
oat in the name of G. , who never paid a pre- 
mium. The agent of the company retained 

it whatever 

li.'s life, to take an assignment of the policy by 
■ay of speculation, and L. then paid th* pre- 
miums— Held, that asL. had no interest, and 
as the transaction was really an insurance by 
L. oi'G.'h life for his own benefit, that no action 
could be maintained on the policy, t Vezina & 
Xae York Life Insurance Co., 3 L. N. 322, 
Q. 8. 1880. 

XI. Interim Khckipt. 

213. In an action for an insurance premium 
to which payment had been pleaded — Held, 
that the form known as an interim receipt 
did nut establish payment. Canadian Fire In- 
surance Co. v. Keroack, 2 L. N. 272, 8. C. 1879. 

XII. Jurisdiction in Cases OF. 



244. The right of action on a Are 

policy is where the property is and where the 
application was taken, and not where the office 
d the company is. Tourigng v . Ottawa Agricul- 
tural Insurance Co., 3 L. N. 196, Q. B. 1880. 



XIII. Lav 



B GoVbHKS. 



245. Plaintiff, a widow, sued defendant, as 
trustee of the insolvent succession of her late 
hit-hand, and the other defendant, the Sun 
Mutual Life Insurance Company, to annul the 
transfer ofa policy of *2,CJO0 on her husband's 
life, which she had transferred before his death 
for the benefit of his creditors, and asking that 
the money he paid over to her. The suit was 
brought in Montreal, where defendant resided. 
Defendant thereupon instituted proceedings in 
the Court of Chancery, Ontario, to enjoin the 
insurance company from paying the amount 
to plaintiff. The insurance company in turn 

S rayed that the other defendant be enjoined to 
wist from his proceed inw before the Court of 
Chancery— Held, that the court had no juris- 
diction. The Act Q.41 Vic. cap. 14 limited 
the issue of injunctions to the canes special! v 
memioned therein. Parent r. Shearer, 2 L. H. 
125, 4 23 L. C. J. 42, 8. C. 1879. 

246. Held, also, that the criance resulting 
from the insurance was a mcitble ineorporel, and 
■hetiier it were considered the properly of the 
■ifeor of the succession of the husband was 
governed by the law of Ontario, and would be 
more properly discussed in the Court of Chan- 
cery of that Province, lb. 



XIV. Liability op Companv for Acts or 

AQENT9. 

247. Plaintiff demanded from the defendants 
delivery of a policy of insurance in the usual 
form, in performance of an agreement for an in- 
surance previously made. The defendants 
pleaded that they had not been paid the pre- 
mium of insurance, and that there was no con- 
tract with the plaintiff. By the court: The 
plaintiff was brought to the defendants' office 
by a BUVUSM fur insurance business of the 
nanwnf L. The defendants, agreed insurance. 
The interim receipt wa- prepared and signed by 
the company, ami they delivered it to L. to 
collect the amount and hand over the receipt to 
the party entitled, who was in this instance a 
building society which had lent money to the 
plaintiff. L. collected the money and delivered 
the receipt to (he building society. By the 
Court; Was tfie payment to L. a payment 
to the company 7 The company say L. 
was not our agent, hut the agent of the 
plaintiff, and until he hail paid the money over 
' ~" Uiund. The plaintiff, a " - 



n deliv 



bring them the money, have in tide him pro hoc 
vice their agent. The court thinks so, too, and 
the order will go as the plaintiff prays. Duval 



ance on a property at the Tanneries. The de- 
fendants pleaded that they never insured the 
property, the alleged receipt being given by a 
clerk without the knowledge of the company, 
and without any authority to do so, and that 
the company never received the premium. 
Further, thut if the company could be con- 
sidered bound by the receipt, the plaintiff had 
not conformed to the conditions of insurance as 
to notice, proof of loss, etc. It appeared that 
the property n- burnt be lore any policy had 
been issued — Held, that the company must be 
held responsible for the act of their employee, 
who gave the receipt (or the premium, and judg- 
ment would go in the plaintiff"* favor for $800. 
Pari v. Scottish /iiifieriol Insurance Co., 8. C. 
1879. 

XV. Liability of Coypasv to Repay 
Amounts paid for Stahps BSDB* Q. 39 Vio. 
Cap. 7. 

249. Action for $1.80, amount paid by plain- 
tiff for stamps, under the Act or the Quebec 
Legislature with regard to stamps on Insurance 
Policies, which Act was afterwards declared by 
the Privy Council to 1* unconstitutional. The 
defendants pleaded that iln> stamps being trans- 
ferable the plainiiir should have produced or 
havi? tendered them to defendants, so that the 
latter might claim the amount from the Govern- 
ment. It was further pleaded that the defend- 
ants had paid the aniouutover, the Government 
acting as it were as the agents of the Govern- 
ment, and had not profited in any way by the 
payment but simply did what they were requir- 
ed by law to do. Plaintiff answered and pro- 
d stumps to the amount claimed witii his 
■er—Held, that the plaintiff had n good 
claim against the insurance company for the 
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amount charged to him for the stamps, but as 
plaintiff had not produced the stamps with his 
action he would nave to pay costs. David v. 
Stadacona Insurance Co., 3 L. N. 118, S. C. 1880. 

XVI. Life. 

250. Forfeiture o/*.— The question was whe 
ther the amount of insurance claimed on the 
life of deceased was forfeited by the non-pay- 
ment of the premium. The company after 1st 
May ceased to do business in Lower Canada, and 
to have an agent there to whom payments could 
be made. The plaintiff urged that it was not 
his duty to go to England, where the head 
quarters were, to pay the aniouut— Held, that, 
under the circumstances, the contention of 
plaintiff would be maintained. Dorion v. Posi- 
tive Life Assurance Co., I L. N. 268, S. C. 1878. 

251. Insurable Interest — A. creditor obtained 
an insurance on the life of his debtor for an 
amount greatly in excess of his real interest. 
Both the creditor and the agent of the insur- 
ance company were ignorant that such extra 
insurance was invalid — Held, that the insured 
was entitled to recover the excess of premium 
paid on the larger sum, and that in the absence 
of proof to the contrary the court would assume 
that the premium for the smaller sum was pro- 
portional to that paid for the larger sum. Lon- 
don & Lancashire Life Insurance Co, & La- 
pierre, 1 L. N. 506, Q. B. 1878. 

252. Eight of Holder of Policy. — A creditor 
who takes out a policy of insurance for his own 
protection, and at his own expense, on his 
debtor's property, is not bound to account to the 
debtor for any portion of the amount paid to him 
under such policy. Archambault & Galarneau, 
22 L. C. J. 105, S. C. 1877. 

XVII. Marine. 

253. In an action for insurance on cargo— 
Held, that if a vessel be portworthv at the time 
a marine insurance is effected, her becoming un- 
portworthy shortly afterwards by the act of 
those in charge of the vessel will not render the 
insurance void. Cross & The British American 
Insurance Co., 22 L. C J. 10, Q. B. 1877. 

254. To an action for the insurance on a cargo 
of pease from Vaudreuil, the defendants pleaded 
that the risk did not attach until after the com- 
pletion of the loading, and the evidence was 
that the vessel was unsea worthy when she 
started, and leaked all the wav— JSeii, dismissing 
the action. Leroux & Merchants Marine Insur- 
ance Co., S. ll. 1880. 

255. Action to recover $1,000, insurance on a 
vessel and freight lost on a voyage from Mingan to 
Montreal. The insurance was effected at Mingan, 
where its cargo from Montreal was discharged, 
after which it proceeded to Cow Bay, where it 
was loaded with a cargo of coal . After leaving 
Cow Bay it was found to be sinking, and was 
obliged to put into Sydney for repairs. Shortly 
after leaving Sydney, however, it again sprung a 
leak and was abandoned — Held, that the cir- 
cumstances raised a presumption of unseawor- 
thiness at Mingan, where the insurance was 
effected, which was not rebutted by the plaintiff, 
and the judgment dismissing the action was 
confirmed:. Leduc & Western Assurance Co., 3 
L. N. 124, Q. B. 1880. 



256. In a subsequent action arising out of the 
same circumstances it was held that the vessel 
was not proved to have been an seaworthy, and 
the judgment dismissing the action was reversed. 
lb. 1 Q. B. R. 27H, Q. B. 1881. 

XVIII. Misrepresentation. 



257. Where, by the terms of a policy of in- 
surance, the statements and representations con- 
tained in the application for the policy are 
made part of the contract, and by the policy all 
such statements and representations are 'war- 
ran ted to be true, and the application contains 
false representations and fraudulent suppres- 
sions to the knowledge of the insured, an action 
will lie to have the policy cancelled and de- 
livered up, and that without return of the pre- 
miums paid. New York Life Insurance Co. v. 
Parent, 3 Q. L. K. 163 ; k New York Life In- 
surance Co. v. Talbot, 3 Q. L. R. 168, S. Cf. 1876. 

258. And held, also, that in the case in ques- 
tion the party assured was but sprite nom,that 
it was in the hands of the* defendant nothing 
more than a wager or. speculative policy, ana 
that the assignment of it to defendant could 
convey no greater rights than the assured him- 
self had. 76. 

259. The action was to recover $2,141.16, 
compensation for loss by fire to buildings in 
which insolvent St. J. was interested as credi- 
tor of the proprietor, B. U. The action was 
in the name of the assignee of the insolvent. 
The plea alleged false representation and 
concealment of a material fact, namely, that 
there was at the time of the insurance being 
made another insurance on the property. 
Evidence that there was another insurance on 
the property, and that the applicant, who was 
St. J., for the proprietor, declared that there 
was no other insurance on the property — Held, 
that it was material to the insurers to know 
whether the applicant was interested with them 
in the preservation of the property, which he 
was if there was no other insurance, Angell 
on Fire Insurance, p. 174 a, and the defendant 
was entitled to the conclusion of his plea, pray- 
ing that the insurance be declared null for fate 
representation. Lumbumer v. Stadacona In- 
surance Co., S. C. 1877. 

260. Action for $1 ,000, insurance on a house, 
furniture, etc. Plea, that by his application, 
which formed the basis of the insurance, plain- 
tiff had falsely declared that there was no 
encumbrance on the property, whereas there 
was a hypothec exceeding $107. In the appli- 
cation the 12th question was, "what encum- 
brance, if any, is now on said property ?" 
Answer: " Not any." Plaintiff examined as 
a witness admitted that the last $100 of (be 
purchase money with interest was only paid on 
the 26th of August, 1878, the fire having taken 
place on the 3rd January, 1878. He subse- 
quently sold the land for $232— Held, dismissing 
the plea, that as the mortgage did not affect the 
risk, and as there was no evidence of bad faith 
on the part of plaintiffs, that he was entitled to 
recover. Duharrnt v. The Mutual Fire Insur- 
ance Co. of the Counties of Laval, Chambly & 
Jacques Cartier, 2 L. N. 115, S. C. 1879. 
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261. And held, also, that the company had 
waived its right to object on account ol' delay 
in giving notice, an the board bv its resolution 
of March 26th, 1878, had resisted the claim on 
other grounds alone. lb. 

262. Where the insured, at the time the insur- 
ance was effected, omitted to disclose the Tact 
that four months previously, on the occasion or 
a political election, be mta informed that the 
people there threatened that if the people of 
raspebiac came up there to beat the people, 
they, the people of New Carlisle, would burn his 
store and hang him. The fire which occurred 
shortly alter the insurance was effected was 
supposed to be the work of an incendiary, but 
in no wise connected with the election or tbe 
threat— //eW, not a material fact. Kelly & The 
Hochtlaga Mutual Fire Insurance Co., 2 L. N. 
347, & 3 L. N. 63, & 2* L. C. J. 298, S. C. R. 



XIX. Mutual Companies. 

By Q. 42-43 Vic. caps. 39 and 40, and 44-45 
Vic. caps. 24-25, provision is made for the estab- 
lishment and regulation of Mutual Assurance 
Companies. 

XX. Nature of, 



263. A life insurance policy is a moveable, 
and as such is payable to the testamentary 
ciecutor of the deceased. Archambault & 
Citizens Insurance Co., 3 L. N. 416, & 24 L. C. J. 
133, S. C. 1880. 

XXI. Of Cattle lit Transport. 

264. Action for the recovery of a thousand 
dollars, amount of insurance on a stud horse 
brought across the Atlantic. The horse had 
been shipped in good condition, and was proved 
to hare died from tbe roughness of the passage, 
the weather being stormy. Defendants pleaded 
that the lose did not arise from any of the perils 
insured against, that the horse became sick and 
died on board the vessel, and that therefore the 
defendants could not he held liable. Also 
urged that tbe owners were responsible for tbe 

* i of proper precaution to prevent the 



horse from being injured. The plea, however, 
was not sustained by the evidenc 
plaintiff had established the facts 



vidence, while the 



question was, did the policy cover the case 7— 
Held, that it did, and judgment accordingly. 
Limer v. Western Assurance Co., 1 R. L. 242, 
8. C. 1874. 

XXII. Or Goods in Hands of Assignee. 

265. The defendants, an insurance company, 
insured an official assignee in the amount of 
$3,000, against loss to that amount upon a stock 
of tweeds, etc., in a building occupied by C.H.C. 
u a residence and tailor's store, for three mouths 
only (lose, if any, payable to the estate of 
C H. C). Afterwards the creditors appointed 
the plaintiff assignee to tbe estate. In an 
action on the policy — Held, reversing the judg- 
ment of the superior Court, that the assignee 
of the creditors (to wit, the plaintiff) was 
entitled to bring action for tbe amount of the 



policy, and that the change of assignee was not 
such a change of ownership or jiossession as 
required to be notified u> the insurance company, 
under a stipulation that if the property be sold 
or transferred, or any change take place in title 
or possession, whether hy legal process or 
judicial decree or voluntary transfer or con- 
veyance, or if the policy shall he assigned before 
a loss without the consent of the company 
thereon, then and in every such cape the policy 
shall be void. Elliott A Notional Insurance 
Co., '23 L. C. J. 12. & 1 L. N. 450, Q. B. 187a. 



XXIII. Payment o 






266. Action on a life policy to recover a cer- 
tain amount claimed to lie due thereunder. The 
question was, whether the amount of insurance 
claimed on the life id deceived nun forfeited by 
the non-payment of the premium. The com- 
pany, a Ibreign Corporation, ceased to do busi- 
ness in Lower Canada ul'tcr the 1st May, 1877, 
and to have an agent there to whom payment 
could be made. The plaintiff urged that it was 
not hie duty to go to England, where the head 
office of the company was, in tirder to pay the 
premium. — Held, mmutniuiii^ i he action- Do- 
rian v- The Positirr tinr.rnmmt Life Assur- 
ance Co., 23 L/C. J. 261, S. C. 1878. 

267. The respondent obtained un insurance 
from the appellants' company for $430, and 



policy was deliverer] to the Insured, and by its 
terms the sum of $4-30 was acknowledged to 
have been received. A fire occurred und the 
company refused to nettle the loss, because the 
promissory note had not been paid at maturity. 
— Held, that the company having by the policy 
acknowledged payment of the premium, could 
not be permitted to plead non-payment in defence 
to the action. La Vie. d' A.ixnmnce dex Caltita- 
teurs & Orammon, 3 L. N. 19, & 24 L. C. J. 
82, Q. B. 1879. 



XXIV. Prescript] 



? Claim for. 



268. A claim for insurance under a policy is 

Sreecribed iu five years. Jones v. Sun Mutual 
wmrance Co., 7 R. L. 387, S. C. 1875. 

269. Where actioh was brought on a policy of 
fire insurance, and the defendants pleaded thepre- 
scription of one year under the policy — Held, 
that an unaccepted tender of money in settlement 



XXV, Right of Action o 



cies at Montreal, lakes risks at Quebec by means 
of its agent resident there — Held, that the com- 
pany could be sued at Quebec, as the right of ac- 
tion arose there, ff Motley v. Sottish (,'ommrr- 
dal Insurance Co., 4 Q. L. R. 226, S. C. 187B. 

271. Action on a premium note given lor insur- 
ance in a Mutual Insurance Company. Tbe 
action was taken at Waterloo, in the district of 
Bedford, where the bead office of the company 
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was Bituated, and served on defendant in Ver- 
oheres, in the district of Montreal, where he 
resided, and where the note was executed. — 
Held, that the action should have been in the 
district of Montreal. Eastern Townships 
Mutual Fire Insurance Co. v. Bienvenu, 2 L. N. 
363, & 23 L. C. J. 316, S. C. 1879. 

272. Action On a premium note in a Mutual In- 
surance Co. The application was made or taken 
in the district of Bedford to a company having 
its head office in Sherbrooke, in the district of 
St. Francis. The note was made payable at 
Sherbrooke and the policy issued there— Held, 
that the action was properly brought in Sher- 
brooke. Mutual Fire Insurance Company of 
Stanstead v. Oaliput, 3 L. N. 239, S. G. R. 
1880. 

273. Motion for leave to appeal from a judgment 
dismissing a declinatory exception. The action 
was against an insurance company, by the ccs- 
sionaire of a policy of insurance upon property 
in the district of Arthabaska. The application 
was taken in Victoria ville, in said district, by an 
agent of the company, and the action was insti- 
tuted there. By the exception the defendants con- 
tended that the action should have been brought 
at Quebec, where the policy was isHued to the 
respondent. Appeal refused. Tourigny v. 
Ottawa Agricultural Insurance Co., 3 L. N. 
196, Q. B. 1880. 

XXVI. Right of Insures to Sub in Name 
of Owner. 

274. Action to recover the value of a cargo of 
peas lost on the scow Maria Joseph, in conse- 
quence of a collision with a steamboat belong- 
ing to defendants in Lachine Canal. Plea, that 
plaintiff had been paid the value of the peas by 
the insurers, for whom plaintiffs were a mere 
prSte nom and had no interest — Hehl, confirm- 
ing the judgment of the court below, that, not- 
withstanding the paymeut by the insurers, the 
latter had no right to sue until notice of the 
transfer and subrogation, and the action was 
properly brought. Richelieu & Ontario Navi- 
gation "Co. & Lafrcniere, 2 L. N. 204, Q. B. 
1879. 

XXVII. Secured to Wives and Children. 

275. By Quebec statute 41-42 Vic. cap. 13, 
provision is made for securing to wives and 
children the benefit of assurances on the lives 
of their husbands and parents. 

XX VIII. Transfer of Policy. 

276. Action for $3,280, under a policy issued 
in favor of one who, on the 23rd Aug., 1876, 
transferred to appellant. The fire occurred 27th 
September, 1876. Plea, that the transferor ob- 
tained the policy on the representation that he 
was proprietor of the property, which was un- 
true. By the evidence it appeared that in 1871, 
some years previous to the issue of the policy, 
the transferor sold the property to appellant, 
with the stipulation that he would be at liberty 
to take back as soon as he had repaid appellant 
the amount he owed him, he himself remaining 
in possession. At the time of the issue of the 



policy this relation was made known to the 
agent, and a policy made out and transferred 
to appellant for the whole amount of the insur- 
ance, although his interest amounted only to 
$1,510. — Held, reversing the judgment of the 
court below, that he should have judgment for 
that amount. Sheridan & Ottawa Agricultural 
Insurance Co., 2 L. N. 206, Q. B. 1879. 

277. Two of the plaintiffs were mortgagees 
of a property belonging to the other plain tiff, who 
insured the property, aud for the security of the 
mortgagees made the loss, if any, payable to 
them to the extent of their claim." The buildings 
in question were destroyed by fire a couple of 
months afterwards. The company on demand 
refused to pav, and on action brought pleaded 
inter alia a violation of one of the conditions of 
the policy, in that the assured had, without the 
consent of the insurers, insured the premises in 
another company — Held, reversing the decision 
of the court below, that the rights of the mort- 
gagees could not be affected by the acts of the 
mortgagor. Black & National Insurance Co., 
3 L. N. 29, & 24 L. C. J. 65, Q. B. 1879. 

XXIX. Winding up of Companies. 

278. Provision for the winding up of insol- 
vent incorporated Fire or Marine Insurance 
Companies is made by the Dominion Statute, 
41 Vic. cap. 21. 



INTERDICTION. 
I. Action aoainst Interdict, see ACTION. 



INTEREST. 

I. Agreement to Pat. 

II. Distinct from Capital in Action, set 
ACTION. 

III. In Insurance, see INSURANCE. 

IV. Jurisdiction over. 

V. On Bank Deposit. 

VI. On Hypothec. 

VII. On Interest. 

VIII. On Loss in Cases of Collision, see 
MARITIME LAW. 

IX. On Monet Paid in Error. 

X. On Open Account. 
XL On Taxes. 

XII. Power of Companies to Pat. 

XIII. Prescription of. 

XIV. Proof of Payment bt Verbal Evi- 
dence. 

XV. Right to. 

XVI. What is. 

XVII. When Payable, see DEEDS, Ikte*- 

PRETATION OF. 

II. Distinct from Capital. 

279. Annual interest is distinct from the 
capital from which it arises, and if accrued 
under the Code will be regulated bv the Code, 
even when the claim to which it Is accessory 
accrued prior to the Code. Herbert & Menard, 
10 R. L. 6, S. C. 1876. 



INTEREST. 
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IV. JURISDICTION OVER. 

280. The Legielature of Quebec has no power 
to ileal with interest Chough in the ternis of an 
AM passed prior to Confederation, and by it 
reoeal-d. Sou v. Torrancei City of Montreal 
2 L N. 186, A 9 R. L. 565, S. C. 1879. 

V. On Bake Deposit. 

281. Plaintiff, a merchant, having a deposit 
account with the defendants, claimed the sum 
of $168 98, as the balance due him, including 
interest at a stipulated rate of six percent. The 
question arose as to the interest on $ 15,131, 



presented August 8th, and certified good by the 
bank, but not paid until October 8th following. 
Plaintiff contended that he was entitled to 
interest until payment, while the bank said the 
interest stopped at the time the cheques were 
presented and ceniaed— Held, that the plaintiff 
Lad no right to interest alter the certification of 
the cheque, Wilton o\ La Banque i'illt Marie, 



the cheque, WiU< 
3 L S.71, 8. C. II 



VI. On Hypothec. 



2P2- Tbe defendant purchased an ii 
able from the oppoeant, who had previously 
given a hypothec on the s.niie properly. The 
price of sale was stipulated parable in instal- 
ments without interest. The "immoveable in 

distribution of the proceeds, the veil 
collocated for the balance due on the price of 
rale, with interest on the overdue instalment — 
Held, that notwithstanding the stipulation 
without interest, he was entitled to interest on 
overdue instalments ex naturae rei. Arpin v. 
Ltmouratz & Boivin, 7 R. L., S. C. 1875. 

VII, Oh 1st BREST. 

283. In an action for the amount of overdue 
coupons on bonds— Held, that interest on such 
coupons only ran from the institution of the 
action. Macdougall v. Montreal Warehousing 
Co., i L. N. 64, S. C. 1880. 

IX. Os Monet Paid in Error. 

284. Where action is brought for the recovery 
of money paid in error, and the detendant is 

E roved to have been in good faith, interest will 
B allowed from date of service of process only, 
Buckley & Brunette etvir,21L. C- J. 133, Q. B, 
lirt; 1051 C. C. 

285. In an action to recover money paid 
under an illegal assessment roll, interest will 
be allowed only from tbe date of the institution 
of the action and not from dale of payment. 
Baylis & City of Montreal, 2 L. N. 340, & 23 
IX. J. 301 ; Wilton v. City of Montreal,* L.N. 
£-2, A M L. C.J. 222, Q. B. 1880. 

X. Os Open Accounts. 

236. Action was brought in assumpsit on an 
Kooun l extending over several years, which had 
been frequently rendered, with interest added 



from time to time at seven per cent. Defendant 
pleaded non assumpsit lo pay interest, which 
could only he cliur^.'d on special agreement — 
Held, that the conduct, of defendants in accept- 
rilhoul objection the accounts m rendered 
. beheld to be an admission that the ac- 
counts were truly stated, and judgment went fur 
the whole amount claimed, Greeiuthidd* v. 
Wyman et at., 21 L. C. J. -10, S. C. 1ST6. 

XI. On Takes, &o. 

287. Since (be repeal of the Act 14 & 15 Vic 
cap. 128 by Q. 31 Vic. cap., the city of Mont- 

,1 has no right to cliiirv'i' Irii her cent, interest 
arrears of taxes. City of Montreal v. I'er- 

kins, 2 L. N. 371 ; A /.'-<." & Tun-ance, 2 L. N. 

186, & 9 B. L. 665, 3. C. 1879. 

XII. Power op Companies to Pit. 

288. A joint slock company may be 
uthorized by the Local Legislature to pas a 
ale of inlere^t greater than sis |*-r cent. Ma - 

dougall v. Montreal }Vni-el>mi*iii<{ Co., 3 L. N. 
64.S.C. I88U; A H'o/al (mui./ial, Insurance Co. 
v. Montreal Wureiti/wtiiitj Co., 3 L. S. 155, 
8. C. 1880. 

XIII. Phi: 



289. Interest arises from law and not from 
the contracL, and, therefore, questions of pre- 
scription or otherwise concerning interest are 
governed by the law in force at the time the 
interest accrued. Htbert v. Menard, 23 L. C. J. 
331,8. C. 1876. 

290. Interest accrued litT.jrc the coming into 
force of tbe Code is not subject to a shorter pre- 
scription than thirty years; interest accrued 
since, though on a title anterior, is subject to a 

Srescriplion of live years. Xmallwoud v. At- 
tire, 21 L. C. J. 11)6, 8. C. 1877. 

291. Interest on obligations is prescribed by 
five years. Montckamps & Perron, 3 L. N. 
339, 8. C. 1SH0. 

XIV. Proof of Payment by .Verbal Eti- 



292. And proof of payment of such interest 
to an amount exceeding lili.v dollars cannot be 
made by verbal evidence, lb, 

293. Nor can the creditor's acknowledgment 
lo that effect. lb. 

XV. RlOHT TO. 

294. In 1864 the Grand Trunk Railway Com- 
pany leased, lor 21 rears, the railwav property 
of tbe Montreal A Clmmplain Railroad Com- 
pany, with power lo purcha-e said property 
for $500,000, above incumbrances. In 1872 
this sale was effected under the authority of an 
Act passed in the 27th and 28th Vic. cap. ri5, 
authorizing it, and was confirmed by the 35th 
Vie. cap- G4. This transaction was carried 
through by the Boards of Directors of the two 
companies, and bv the terms of the agreement 
the price of $500,000 was made payable at tbe 
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Bank of Montreal on the 1st of July, 1872. The 
Grand Trunk Company deposited the amount 
at the bank according to agreement — together 
with the rents due on their leases up to the 
first of July. The appellant, owner of 81 shares 
in the capital stock of the Montreal & Cham- 
plain Railroad Company, was entitled to $7,- 
168.50, being at the rate of $88.50 per nominal 
share of $200, or $44.25 per hundred dollars, 
plus $648 for his proportion of rent to 1st of 
July, in all $7,816.50. On the 14th of June, 
1872, the president of the Montreal & Cham- 
plain R. R. Co., by a circular addressed to each 
shareholder, informed the appellant that on 

Sresentation of his certificates of stock at the 
tank of Montreal, on the 1st July then next, 
and on signing a proper discharge, ne would be 
paid his stock at the above rate of $44.25 per 
hundred, and in addition his dividend on the 
rent then due. This circular was in the terms 
of the agreement entered into between the two 
companies and of the Acts of Parliament 
authorizing them. The appellant never called 
for his money until the 2nd August, 1875, when 
he received the'sum of $7,816.50, deposited for 
him. This he did under protest that he was 
entitled to interest on the same since the first 
day of July, 1872. Action for $1,353.33 is for 
those interests which the appellant claimed to 
be due to him ex natura rei on his share of the 

Srice of the realty transferred to the respon- 
ents, and which interests he contended con- 
tinued to run in his favor in default of a pro- 
per tender of the money as required by the Code 
to stop the accruing of interest — Held, that the 
price of real estate Dears interest ex natura rei, 
and without any stipulation to that effect in 
favor of the vendor until it is paid or duly 
tendered. But in this case the Board of Direc- 
tors of the Montreal and Champlain Railroad 
Company, who alone were authorized to make 
the sale for the stockholders, having agreed 
that the price should be paid into the Bank of 
Montreal; and respondents paid it at the time 
and place stipulated in their agreement, and 
having done so they had fulfilled their obliga- 
tions, and could not now be called upon to pay 
interest which they had never agreed to pay. 
And that the appellant, by accepting the princi- 

Sil, had ratified the action of the Board of 
irectors, who acted in this transaction for the 
shareholders, and could not now accept the 
price of the sale and repudiate the conditions on 
which it was made. Judgment confirmed. 
Ramsay & Grand Trunk Railway, Q. B. 1877. 
295. In an action against a caution solidairc, 
under an obligation made in 1864 — Held, that 
the plaintiff was entitled to the interest stipu- 
lated up to 1st August, 1866, when the Civil 
Code came into force, and thence for five years, 
and also that due on the amount sued for from 
the date of the action.* Bourassa v. Roy, 2 
L. N. 247, & 9 R. L. 553, S. C. 1879. 



* These words in italics would seem to have been used 
unadvisedly, either by the learned Judge or the reporters, 
as the interest not prescribed would be that tor live 
years back from the date of action, and not that on from 
the date of the Code, rhe words of the Code are, " with 
the exception of what 1m due to the Crown, all arrears of 
rents, including lift rents, all arrears of interest • • • 
are prescribed by five years. 2260 C. C. 



XVI. What is. 

296. Where ten per cent, per an nam on arrears 
of taxes was imposed by the city of Montreal 
under the names increase, addition or penalty, 
ami by authority of a statute of the Quebec Legis- 
lature — Held to be interest, and to be ultra vires. 
Ross v. Torrance & City of Montreal, 2 L. N. 
186, &9R.L. 565,8. C. 1879. 



INTERFERENCE. 

I. Of Clergy at Elections, *e« ELECTION 
LAW. 



INTERIM RECEIPT— See INSUR- 
ANCE. 



INTERLOCUTORY JUDGMENT- 
See JUDGMENTS. 



INTERPRETATION. 

I. Op Contracts, see CONTRACTS. 

II. Of Deeds, see DEEDS. 

III. Of Term "Property," see 
PERTY. 



PRO- 



INTERROGATORIES. 

I. On Articulated Facts, see PROCE- 
DURE. 



INTERRUPTION. 

I. Of Prescription, see PRESCRIPTION. 



INTERVENTION. 

I. In Appeal. 

II. In Insolvency. 

III. Pleading in. 

IV. fy>WER of Court to Order. 

V. Procedure in. 

VI. Right to Intervene. 

VII. Service of. 

I. In Appeal. 

297. An intervention will be allowed in appeal 
for sufficient cause. Mechanics Bank v- St. 
Jean & WyUe, 2 L. N. 315, Q. B. 1879. 

II. In Insolvency. 

298. An intervention in insolvency, filed with- 
out application to be admitted, rejected sans 
recours. Merino & Ouimet & Bonin, 2 L. N. 
346, S. C 1879. 



421 INTERVENTION. 

III. Pleadino in. 

299. An interven&nt cannot plead matters of 
form that are personal to lite defendant. Htttch- 
nwon y. Ford & Short, 22 L. C. J. 279, S. C, 



IV. Power or Court to Order. 

300. Motion in appeal to compel the Eastern 
Township* Bank to intervene and take up the 
place of appellant, on the ground tliat the bank 
was the person really interested— Held, that the 
court had no power to order the bank to come 
in. JfoAer & -Vmer, 2 L. N. 378, <J. B. 1879. 

T. Procedure in, 

301. Where the intervenam. foreclosed the 
parties from pleading to a case, and inscribed it 
aparle on the merits without producing any 
proof of the allegations of his intervention, ou- 
tlined judgment granting the conclusions of 
tli* intervention, the judgment was set a«ide in 
renew on the* grounds. McQreemi k Oingrcu 
4 Cote, 4 Q. L. R. 203, S. C. R. 1876. 



VI. Right to Intervene. 



302. An intervention allowed, Sled and served 
btiween the service and entry of the principal 
action is not premature, the principal action be- 
ing pending within the meaning of Art. 154 of 
the Code of Procedure* from the moment of the 
service of the writ and declaration constituting 
the demand. Reel v. Morgan k Baillie, I 
Q.L. R. 184, S.C. 1878. 

30M. An intervention will not be allowed to 
ftiy proceedings incidental to an action for the 
Appointment ol a sequestrator. Crossley k Me- 
Krani&Baylti, 3 L. N. 263, S. C. 1880. 



* K.ery person interested In the event or a pendli 
■lillipnlltledCo be Admitted a partj thereto In order 
utinUliiQitriilitd. IMC. C. P 



IRREGULARITIES. 



30*. The service of an intervention upon the 
plaintiff's attorney is a sufficient service upon 
the plaintiff. Reex v. Monmn i Jiaillit, 4 
Q. L. R. 184, S.C. 1878. 



a service jtlter allowance wns unnecessary. 
Banque VUte Mark & Laurin, 3 L. N. 347, 



INTOXICATING LIQUOR, 



306. The regulation of the traffic in intoxi 
eating liquors is within the power of the Parlia 
lurol "i Cass I, . ... ..,,. ,\ .-,. *.... .. 

pality of the G). of Brome, 21 L. C. J. 182 
S. C. 1877. 



INVENTORY. 



INVESTMENTS. 

nsdNisTRATOFia, etc., see ADMIN IS- 



IRREGULARITIES. 



jf a pending j I N Arbitration, «« ARBITRATION. 
II. In Opposition, see OPPOSITION. 
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JETTISON. 

I. Liability for Freight on Goods Jet- 
tisoned, see AFFREIGHTMENT. 



JOINT AND SEVERAL— See OBLI- 
GATIONS. 



JOINT STOCK COMPANIES— See 
COMPANIES. 



JOURNEYMEN -See MASTERS 
AND SERVANTS. 

I. Privilege of under Insolvent Act, 1875, 
we INSOLVENCY. 



JUDGES. 

I. Charge of to Jury in Civil Cases, see 
JURY, in Civil Cases. 

II. May be Allowed to Plead in Case of 
Prohibition, see PROHIBITION. 

III. Order of, see PROCEDURE. 

IV. Powers of. 
During Long Vacation, 
In Chambers. 

V. Recusation of. 

IV. Powers of. 

1. A judge of the Superior Court has power 
to appoint a sequestrator pendente lite in an 
action to remove executors under a will from 
office for maladministration. Brooke & Bloom- 
field, 23 L. C. J. 140, Q. B. 1875. 

2. A judge has no power on a requite civile 
to set aside the judgment of another judge on 
the ground of errors in the entry or record of 
such judgment. Carter v. Molson & Holmes, 21 
L. C. J. 210, S. C. 1877. 

3. During Long Vacation.— During the long 
vacation a judge has the same powers that he 
has at any other time of the year with respect 
to matters to be done out of term. Nolan v. 
Dastous, 4 Q. L. R. 335, S. C. R. 1878. 

4. In Chambers. — Semble, that one judge in 
chambers has no power to revise an order of 
another judge in chambers. Heritable Securi- 
ties & mortgage Association v. Racine, 2 L. N. 
287, S. C. 1879. 

5. A judge of the Queen's Bench in cham- 
bers may extend the delay for giving security on 
appeal to the Privy Council beyond the delay 
ordered by the court, whenever he is seized of 
the matter prior to the expiration of such delay. 
The Mayor, <fcc, of Montreal & Hubert et al. 9 21 
L. C. J. 85, Q. B. 1877. 

V. Recusation of. 

6. In a controverted election case motion 
made to reject certain particulars from the 



petition, charging an agent of the defendant with 
corrupt practices. Judge before whom the 
motion was made considered himself incompe- 
tent to hear the motion, inasmuch as the ageot 
in question wat* his father-in-law.* MasU k 
Robillard, 10 R. L. 226, S. C. 1880. 



JUDGMENTS. 



I. Acquiescence in. 

II. By Default. 

III. By Prothonotary. 

IV. Cannot be Attacked 



by Verbal Evi- 



dence. 

V. Chose Jugee. 

VI. Errors in. 
VTI. In Chambers. 

VIII. Interlocutory. 
What are. 

IX. Not Executory. 

X. Of Commissioners for Erection of 
Parishes, see COMMISSIONERS. 

XL Of District Magistrates. 

XII. Security for Costs after, see COSTS. 

XIII. Set Aside for Fraud. 

XIV. Suspension of Execution of. 

XV. Ultra Petita. 

XVI. Will not be Set Aside on Account of 
Technical Irregularities in Procedure. 

I. Acquiescence in. 

7. Motion to reject an appeal on account of 
acquiescence. The appellant was condemned 
by the court below to pay a certain debt, he not 
having made his declaration as tiers saisi. In 
fact he was domiciled in another district, and 
had there made a declaration that he owed no- 
thing, within the proper delay. He then moved 
the court in Arthabaska to revise this judg- 
ment, and to allow him to make his declaration 
anew. The court granted the petition, but con- 
demned him to all costs. Appellant moved for 
leave to appeal, but in the meantime so far con- 
formed himself to the amended order a^to make 
a new declaration — Held, that thi« was not an 
acquiescement. Marquis & Van Cowrtlandt, I 
L. N. 278, Q. B. 1878. 



* A ny judge may be recused : 

1. If he is re ated or allied to one of the parties within 
the degree of cousin geriuan inclusively. 

2. If he has a suit depending upon the same question 
as that in issue in the caw. 

3. if he has given advice upon the matter in dispute, or 
has previously taken cognizance of it as an arbitrator; 
if he has acted as solicitor for either of the parties, or 
has made known his opm'on extra judicially. 

4 If a suit is pending iu his name before a court in 
which one of the parties will sit as judge 

6. If he has made verbal or written threats again- 1 
one of the parties since the beginning of the suit or 
within six mouths previous to the recusation, or if there 
has been mortal enmity between them without recon- 
ciliation. 

6. If he is the manager or patron of any order, corpor- 
ation or community which is a party to the auit, or the 
tutor, honorary tutor, subrogate tutor or curator, heir or 
donee of either of the parties. 

7. if he has any interest in favoring either of the 
parties. 176 C. G. F. 
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II. By Default. 

8. A judgment rendered in term by default in 
a non-appealable case will be set aside in 
opposition, if the case was not called in open 
court and default entered in the ordinary man- 
ner. Gravel v. Clement, 8 R. L. 319, C. C. 
1876. 

III. Br Prothonotary. 

9. Judgment was pronounced by the pro- 
thonotary, in the absence of the judge, in the 
District of Richelieu, on the 24th of January 
last, in favor of the defendant, and plain tift 8 
action was dismissed. The plaintiff, by factum, 
urged that the judgment had not been legally 
rendered or pronounced, to wit : on a day not 
regularly appointed, and out of term, by the 
prothonotary publishing it, as sent to him by 
the judge, absent, on a day on which the parties 
could not expect it, and were therefore absent — 
Held, that the objection by the plaintiff had to 
be maintained, and the judgment complained 
of set aside, with costs in revision to plaintiff. 
Societe* Permanente de Construction de la Bate 
de Febvre v. Parent, S. C. R. 1878. 

IV. Cannot be Attacked by Verbal Evi- 
dence. 

10. The draft of judgment in a case as 
paraphed by the judge is the true record, 
and cannot be contradicted by verbal evidence 
offered in support of a requite civile attacking 
the correctness of the entries thereon so para- 
phed by the judge. Carter v. Molson & Holmes, 
21 L. C. J. 210, S. C. 1877. 

V. Chose Juoee. 

11. A judgment on one part of a contract is 
not chose jiigie for a different part of the same 
contract, fait & Nield, 7 R. L. 224, S. C. 1874. 

12. By one judgment a petition to quash a 
capias was rejected, when notwithstanding this 
judgment the petitioner inscribed anew on his 
petition, and by a second judgment the capias 
was quashed, and the petition granted — Held, on 
appeal, that all the proceedings subsequent to 
the first judgment were null. Major & Chad- 
wick, 8 R. L. 685, Q. B. 1876. 

VI. Errors in. 

13. The action was for rent due and to fall 
due. Judgment was for rent due, but owing to 
some inadvertence was entered, up according to 
conclusions. Execution issued on judgment as 
entered and appeal was instituted. The pro- 
thonotary then entered up the proper judgment 
on another page, supposing himself authorized 
to do so by 474 C. C. P.* Appellant moved for a 
certiorari to bring up the first judgment. Motion 
granted, the court at the same time intimating 
that 474 C. C. P. would not cover an alteration 
of this kind. Hardy v. Scott, 1 L. N. 278, 
Q. B. 1878. 

• In the case of difference between the draft and the 
entry thereof in the register the draft 1m to be followed, 
and the court may without any formality order the 
rectification of the regUter. 474C. C.P. 



14. Where a judgment was pronounced on the 
17th, but not paraphed until the 19th, it was 
held to have been rendered on the 17th, and 
the draft of such judgment, which was dated 
the 17th, was the true record of such judgment 
and could not be set aside on a requite civile by 
another judge of the same court, or contra- 
dicted by oral testimony offered in support of 
such requite civile. Holmes v. Carter, 23 
L. C.J. 50, Q. B. 1878. 

15. Defendant was sued in the Superior 
Court, Montreal, for $300, of which $600 were 
capital and $200 interest. There was plea of 
compensation. When the day came for enquite 
and hearing, the case wan called and the presid- 
ing judge made note, that both parties declared 
to have settled, and that judgment was to go 
for plaintiff for $200, with costs of the action 
as instituted, and with stay of execution for a 
month. The judge then pronounced " draw 
judgment." The prothonotary engrossing the 
judgment added to it the words, " with interest 
on it from the first of November, 1870," just 
before the words " and costs of the action as 
instituted," &c, and the judge to whom an 
engrossed judgment was presented on the 
seventh of November endorsed it with his 
initials, supposing all to be conformable to 
what had passed. The defendant applied to the 
Court of Revision to put things right, and to 
alter the judgment as last engrossed and 
entered, to make it conform to the court's 
earlier and original record of 5th of November 
— Held, that the court does not exist for *uch 
purpose, that the defendant must be referred 
for remedy to the court of first instance* 
Inscription is discharged without costs. Hoy 
v. Dagen, S. C. R. 1878. 

16. On application for leave to appeal to the 
Privy Council the respondent consented to 
show caune immediately, as the appellant was 
in jail under the capias which was the subject 
of the appeal, but in the judgment it was staled 
that respondent had consented to the appeal — 
Held, that this would be corrected by a supple- 
mentary judgment. Goldring & Bank of 
Hochelaga, 2 L. N. 410, VJ. B. 1879. 

VII. In Chambers. 

17. A judge in banco cannot revise and 
annul a judgment in chambers, granting posses- 
sion to plaintiff on giving security of goods 
revendicated, such judgment in chambers 
having by law the force of a judgment of the 
court. Canada Paper Co. v. Vary, 4 Q. L. R. 
215, S. C. 1878. 

VIII. Interlocutory . 

18. An interlocutory judgment rejecting an 
inscription for enquite and merits, as having 
been filed before articulation and answers, is a 
judgment from which an appeal will lie. Bellay 
& Guay, 4 Q. L. R. 91, Q. B. 1874. 

19. And where there has been a desislemeni 
of the judgment without a tender of costs the 
Court of Appeals will condemn the respondent 
in the costs of both courts, lb. 

20. The judge who renders the final judg- 
ment in a case can reverse all interlocutory 
judgments. Archer v. Lortie, 3 Q. L. R. 159, 
S. C. R. 1877. 
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21. A judgment maintaining a demurrer to a 
part of a declaration is an interlocutory judg- 
ment, and therefore cannoi be revised by three 
judges in Review. Lottinnille v. McGreecy, 
4Q L. R.242, S. C. R. 1878. 

22. A judgment maintaining a motion to 
dismiss a special answer it was held could 
not be revised at the hearing on the merits. 
Casey & Shaw, 3 L. N. 90, S. C. 1880. 

23. What are. — Defendant mo*res to reject the 
inscription by plaintiff, on the ground of the 
judgment being an interlocutory one and not 
therefore susceptible of Review. The judgment 
orders the plaintiff to make option within days 
between two incompatible causes of action — 
Held, to be interlocutory, and consequently not 
subject to revision. J* air & Cassils, 3 L. N. 
183, S. C. R. 1880 

24. A judgment setting aside the verdict of a 
special jury, and ordering a new trial, is not 
such an interlocutory judgment as may not be 
appealed to the Privy Council Lambkin v. 
South Eastern By. Co., 21 L. G.J. 325, P. C. 
1877. 

X. Not Executory. 

25. No judgment will be rendered which can- 
not be enforced. Lang <fe Board for the Man- 
agement of the Temporalities Fund, 8 R. L. 3, 
Q. B. 1876. 

XIII. Set Aside for Fraud. 

26. Where a claimant on an insolvent estate, 
by reason of the fact that certain receipts were 
mislaid and could not be found, and by false 
statements, obtained an order of the court tor 
the possession of certain goods, the judgment 
was set aside on requite civile. Cable & Stewart 
& Bayard, 21 L. C.J. 121, S. C. 1877. 

XIV. Suspension op Execution of. 

27. An application of plaintiff for an order 
against defendants, enjoining them not to 
execute a judgment obtained by them in the 
Recorder's Court on the 1 1th September previous, 
whereby plaintiff's were condemned to pay 
certain sums of money assessed against their 
property for the costs of the construction of a 
certain drain. The present action had t>een 
instituted to have the judgment set aside, as well 
as the assessment roll on which the judgment 
was based. Application granted. Molson & 
The City of Montreal, 3 L. N. 382, S. C 1880. 

XV. Ultra Petita. 

28. Respondent instituted an action against 
appellant to recover four cars fir a wooden 
railway, alleging hinii»elf to be the lawful pro- 
prietor thereof, and further alleging that the 
same were sold to appellant, to be paid tor on de- 
livery at the price of $1174.26, accompanying 
his demand with an attachment in re verifi- 
cation, and concluding that he be declared 
proprietor of said cars, and that appellant be 
condemned to abandon them to him, unless he 
preferred to pay the said sum of $1174.26. 
Appellant pleaded that respondent was not and 
never had been proprietor ofsu.dcars, but mere- 



ly had them to make certain repairs thereon 
and additions thereto, and that respondent was 
to have them ready and deliver them to appel- 
lant on a certain date, and had failed to do so; 
and appellant had suffered loss to the amount 
of five hundred dollars by reason of respondent's 
failure to have the cars done in time, which he 
reduced to $208, which deducted from the price 
of repairs and additions left $892, which was 
the sum due respondent, and this sum he had 
tendered to respondent before action, and asked 
dismissal of respondent's action. Appellant re- 
peated his tender and offered confession of judg- 
ment for $892. The judgment of the court 
below declared the respondent not to be proprie- 
tor of the earn, and quashed the attachment, but 
condemned the appellant to pay respondent 
$1151.11, as the price of the work done on the 
cars — Held, in appeal, dismissing the action 
saufd se pourvoir, that the demand being in 
the alternative an absolute judgment could not 
be given, and the judgment of the court below 
was therefore ultra petita and must be set aside, 
but inasmuch as the pleadings on both sided 
were wrong no costs were awarded in the court 
below. Senegal & Peters, 7 R. L. 308, Q. B. 
1874. 

XVI. Will not be Set Aside ok Account of 
Technical Irregularities in Procedure. 

29. Action by respondent against appellant 
for $611, balance alleged to be due for carpen- 
ter's and joiner's work. The defendant pleaded 
that the work was badly done, and that the loea 
therefrom exceeded the balance claimed by the 
plaintiff. The court below gave judgment lor 
$511, being the amount claimed less $100. Be- 
sides the question as to the work, there was a 
point of procedure rained by the appellant. The 
cause was inscribed for hearing in Octol*r. In 
November the delibere was dine barged. In 
December the cause was re-inscribed for hearing 
on the 20th, and that day it was continued to 
the 16th January by error, that day being a 
Sunday. The appellant contended that the in- 
scription lapsed, and that the judgment, which 
had been rendered on the 31st Jauuary without 
any further inscription or hearing, was" irregular 
— Held, that the defendant was to blame in 
allowing the case to go on, and the judgment 
being good on the merits the court was nut dis- 
posed to send the record back on account of the 
irregularity in procedure. It was true that this 
court had pronounced a judgment bail which had 
been rendered by error on a non -juridical day, 
but the two cases were not analogous. The 
judgment condemning the defendant was sus- 
tained by the evidence, and it would, therefore, 
be confirmed. McKinnon & Trudel, Q. B. 1876. 



JUDICIAL ADVISEE. 

I. Assistance of. 

30. Where a trader, to whom a judicial ad- 
viser had been appointed, signed a promissory 
note for the purposes of his trade, without the 
consent or assistance of his adviser, the note was 
held valid . Delisle v . Valadc, 21 L. C. J. 260, 
S. C. 1877. 
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JUDICIAL NOTICE— See EVI- 
DENCE. 



JUDICIAL OATH— See PROCE- 
DURE. 



JURISDICTION. 

I. ACQUIESCENCE IN. 

II. Is Cases Commenced fir Capias. 

III. In Cases of Libel. 

IV. Ik Criminal Cbaroes fob Injuring. 
Propebtv Ousted bt Plea of Title, tee 
CRIMINAL LAW. 

V. In Election CASts. 

VI. Is Issolvescy, tee INSOLVENCY. 

VII. In Lessor ajtd Lessee Cases. 

VIII. Of Circuit Court. 
IS. Or Court of Appeal. 
X. Of Court or Review. 
SI. OfDistrictMaqistratk. 

XII. Of Dominion Parliament, tee ACTS 
OF PARLIAMENT. 

XIII. Of Inferior Tribunal. 

XIV. Of Judue. 

XV. Of Justice of the Peace. 

XVI. Of Magistrate's Court. 

XVII. Of Queen's Bexch. 

XVIII. Of Superior Court. 

XIX. Of Si>pbkue Court of Canada. 

XX. Of Vice-Admiralty Court. 

XXI. Pleading Want of, see PLEADING. 
XXn. Dnder License Act, see LICENSE 

LAW. 

XXIII. Under Merchant Sbipfino Act, see 
HEKCHANT SHIPPING. 

31. A cause which should have been tried in 
one district was removed to another on account 
of the recusation of the judge. The defendant 
speared and pleaded, tiling infer alia an in- 
Kjrifiiion en faux, but finding no fault with the 
jurisdiction — Held, that the question of juris- 
diction could not be raised afterwards in Re- 
view. Dufour v. Beaugrand, 2 L. N. 180, 
S. C l8T»i«0. C. P. 



JUKISDICTION. 

V. Ik Election- Cases. 

34. An action for a penally trade 
tione Act 37 Vic. cup. 9, sec. il2, is not confined 
to the district where the Flection look plate and 

the offence was cut ititd, as 'ii a uiisdeineanoi- 

Tarts &. Chum, 3 L. N. 195, Q. B. 1830. 

VI. In Insolvency. 

35. The Cireuit Court has no jurisdiction lo 
interfere with a seizure under a writ of attach- 
ment in insolvency, llioujrli it apjieared that the 
writ issued ayaiti>-i a non trader, and the same 
goods were tii.de" seizure in a salt in tiie Cir- 
cuit Court, Ckment v. ILalli ,t Bacon, 1 L. N. 
53, C. C. 1818. 

VII. In Lessor and Lessee Cases. 

36. The Circuit Court in Montreal liaajnris- 
dieiion lo ret-cind a lease of a house rented for 
$195 per annum, where the amount of damages 
asked for is wiiiiin I In- jnrisiliciiiiu of the Court. 
Choquet v. U.irf, 21 L. C. J. 305, C. C. 18J7. 

Tin. OfCircuit Court. 

37. The Circuit Court has no jurisdiction \,y 



II. In Cases Comme> 






32. Where an action for $67 wa» originated 
in the Superior Court by capias ad rex. duly 
executed, but of which a detiatement was sub- 
fi-quently Hied by plaintiff on the return day — 
Held, that such action could not be then con- 
tinued belbre the said court for want of juris- 
diction, and must be dismissed, saving the 
recourse of the plaintiff before another court. 
Jtooffa v. Reginer, 1 L. N. 361, A 22 L. C. J. 
132, S. C. 1878. 

III. Is Cases of Libel. 

33. The Superior Court at Quebec has juris- 
diction in an action for libel contained in a 
newspaper mailed in Montreal to Quebec and 
circulated and read there. Irvine v. Duvemay, 
1 L. N. 138,8. C. 1878. 



1877. 

38. The Circuit Court lias no jurisdieti. n in 
an action in declaration ul"a hypothec for $36. 
Ma**t v. CoU, 3 Q. L. Ii. 3*2, 0. C. 1877. 

.19. The Circuit Court has jurisdiction to pro- 
nounce on Uie validity of an ordinance lor (he 
civil erection of parishes, and an ante of cotiss- 
tion made thereunder . Im Fahrimte de In 
I'aroissc da SI. Ei-t'<t'it Jesiix & Poirter, 23 
L.C.J. 155, S. C. 1879. 

40- The Cireuit Court ha.' jurisdiction in cases 
for municipal taxi'-, no m jitter what the amount. 
Corporation ul I <"//.(. /■■ ■■!' Bienville t. Gillespie, 
«n t. b ha,: r. I' '1**11. -t I .. /',.»....;.„..._,.. 



41. The Court of Appeal bus no jurisdicti 
to entertain on application for change of vet 
in a criminal matter. C'oneia Bp,, 2 L. 
364, Q. B. 1879. 



. Of Con 



' Rv.WV 



42. The Court of Review has no jurisdiction 
to grant a new trial where the plaintiff im* 
been non-suited owing to bis absence at the 
calling or the case lor trial. Bain v. White, 2 
L. N.330;S. C. H. 1878. 

XI. Of District 



43. An appeal from a judgment of the 
Superior Court for the District of Bedford 
quashing a writ of prohibition. Question as to 
the jurisdiction uf district magistrates in civil 
cases over $S0. The majority of llie Court of 
Appeals held that the jurisdiction did not extend 
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beyond $50. The declaratory Act, limiting the 
jurisdiction to $50, made it unnecessary to 
enter into the ca*e. The judgment quashing 
the writ of prohibition was reversed. Blinn & 
Magistrates Court for County of Brome, Q. B. 
1877. 

XIII. Of Inferior Tribunal. 

44. A writ of prohibition will not lie to 
restrain an inferior tribunal on the ground of 
want of jurisdiction, unless it is apparent on the 
face of the proceeding that there was a want of 
jurisdiction in such tribunal. Bergevin & Rou- 
leau, 23 L. C. J. 179, Q. B. 1878. 

XIV. Of Judge. 

45. The judge in his district has jurisdiction 
to order the issuing of a writ of prohibition, 
even though he be not at the chef-lieu. Boy & 
Fraser, 6 Q. L R. 244, S. C. 1877. 

46. A judge in chambers is without jurisdic- 
tion to try the merits of a petition asking a 
warrant under a rule for contrainte be declared 
illegal and set aside. G&ntreux v. Howley et aL 
& Jones, 21 L. C. J. 162, S. C. in chambers 1877. 

XV. Of Justices of the Peace. 

47. Two justices of the peace differing in 
opinion have no power to call in a third, in order 
to obtain a conviction. Kelly v. B danger, 2 
L. N. H34, S. C. 1879. 

48. On the merits of a certiorari from a con- 
viction for keeping a house of ill-fame in St. 
Henri, it was agreed that the justices who sat 
in the case were without jurisdiction. Juris- 
diction wa« only given to them sitting at the 
chef-lieu of the district under C. 32 & 33 Vic. 
cap. 32, & C. S. Ccap. 105, sec. 31.* Laviolette 
exp., 3 L. N. 159, & 10 R. L. 237, S. C. 1880. 

XVI. Of Magistrates Court. 

49. On the merits of a certiorari — Held, that 
in civil matters the Magistrates Court has no 
jurisdiction over persons residing out of the 
district in which it is held. Fiset exp-, 3 Q. L. B. 
102, S. C. 1877. 



• In thin Act the expression " a competent magistrate " 
shall, as renpects the Province of Quebec and the Pro- 
vince of Ontario, mean and include any recorder, jud*e 
of a County Court, being a justice of the pr*ace, commit*- 
sioner of police, judge of the se&rioiis of the pence, 
police magistrate, district magistrate or other functionary 
or tribunal invested at the lime of the parsing of this 
Act with the powers vested in a recorder by chap. 105 
ol the Cou. Stat*, ot Canada, entitled " An Act respecting 
Ike prompt and summary administration of criminal 
justice in certain cases, and acting within the local 
limits of his or of it« jurisdiction, and any functionary or 
tribunal invested by the proper .egi-lative authority 
with power to do alone such not* as are usually required 
to he i.one by two or mure Justice* oi the peace ; and as 
respect* the Province of Nova Scoti-i or the Province of 
jS.>* Brunswick, the said expression shall mean a >d 
include a commissioner of police and any functionary, 
tribunal or person invested, or to be Invested, by the 
proper legislative authority with power to do alone such 
act* as are usually required to be done by two or more 
justices of the peace. C. SA Si 38 Vic. cap. 82, sec. 1. 



XVII. Of Queen's Bench. 

50. On an appeal from a conviction for rape 
— Held, that since the passing of C. 32 & 33 
Vic. cap. 29, sec. 80,* repealing so much of cap. 
77 C. 8. L. C. as would authorize any court of 
the Province of Quebec to order or grant a new 
trial in any criminal case, and of C. 32 & 33 Vic 
cap. 36, repealing sec. 63 of cap. 77 C. S. L. C, 
the Court of Queen's Bench has no power to 
grant a new trial, and that the Supreme Court 
of Canada, exercising the ordinary appellate 
powers of the court, under sees. 38 & 49 of 3S 
Vic. cap. 11, should give the judgment which 
the court whose judgment is appealed from 
ought to have given, viz., to reverse the judg- 
ment which has been given and order prisoner m 
discharge. LaliberU & Regina, 1 S. C. Rep. 
117, Su. Ct. 1877. 

XVIII. Of Superior Court. 

51. The Superior Court has no jurisdiction in 
an action for school taxes. Corporation of 
Township of Acton & Felton, 24 L. C. J. IU, 
8.C.R.1879. 

XIX. Of Supreme Court of Canada. 

52. The judicial functions of the Supreme 
Court of (£tuada took effect and came into 
operation under C. 38 Vic. cap. 11, sec. 80, and 
by proclamation insued thereunder by order of 
the Governor in Council on the eleventh day of 
January, 1876, and the said court has no juris- 
diction when the judgment appealed from was 
signed or entered or pronounced previous to that 
date. Taylor & Regina, 1 S. C. Rep. 65, Su. 
Ct. 1876. 

53. Nor can the court appealed from or any 
judge thereof allow an appeal in such case 
under sec. 26 of the 'Supreme and Exchequer 
Court Act.f lb. 

54. The statute C. 38 Vic. cap. 11, sec. 17, 
enacts that no appeal shall be allowed from 
any judgment rendered in the Province of 
Quebec in any case wherein the sum or value 
in dispute does not amount to two thousand 
dollars H. brought an action against J., pray- 
ing that J. be ordered to pull down the wall and 



• And so much of • * Chap. 77 of the Con. 8tat*. for 
Lower Canada, or of any other Act as would auinorize 
a iy court in the Province of * * Queb*-c, to order 
or grant a new trial iu any criminal caw, shall be, and so 
much of any ot the said Acts is hereby repealed *u re- 
gards any conviction had after the coming Into force of 
this Act; and no writ of error shall be allowed in unv 
criminal case unless it be founded o<i Dome question of 
law which could not have been reserved, or whicii tbe 
judge presiding at the trial refused to reserve for the con- 
sideration of the court having jurisdiction iu such ca^c?; 
but nothing iu this section .-hall be construed to prevent 
the subsequent trial of the offender lor tbe same offence 
in any cosh where the convictiou is declared bad fur any 
cause which makes the former trial a nullity, so that there 
was no lawful trial in the case. C. 81 & 33 Vic. cap. 29, 
sec. 80. 

t Provided always that the court proposed to be ap- 
pealed tram, or any judge thereof, ma> allow au appeal 
uuder special circumstances, except in the caste ot an 
election petition, notwithstanding that the same may not 
be brought within the time heroin before prescribed in 
that respect; but in such case the court or judge shall 
imu< se mob terms as to security or otherwise a* shall 
seem proper unuer the circumstances. C 88 Vic. cap. 
11, sec. 2o\ 
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remove all new works complained of, etc., ii 
(he wall of H.'b house, and pay £500 damage 
with interest and costs. H. obtained judgment 
for $100 damages; against J., who was also cc 
demned lo remove the works complained or 
pay the value of the mitoyenneU — Held, that 
determining the sum or value in dispute in 
caws of appeal by a defendant, the proper 
course was to look at the amount for which the 
declaration concludes and not at the amount of 
the judgment. Joyce Ac Hart, I S. C. Rep. 321 
t)u. Ct. 1877. 

XX. Or Vicb-Admiralty Count. 



55. Where a statute required the' 
a warrant or process under an order of two 
justices of the peace for seamen's wages to be 
antlioriied bv the judge of the Vice-Admiralty 
Court — Held, that the enactment imposed upon 
that court a duty to supervise the proceedings 
ofthe magistrates, and it appearing that a war- 
rant and process of two magistrates which bad 
issued for the sale of an undivided inierestin a 
reuse! had not legally issued, a petition to 
authorize them was refused. Canadiennt, The, 
SQ.L. R. 91, V. A. C. 1880. 

56. And by the Vice-Admiralty Courts Act, 
1363, an Admiralty Court has jurisdiction 
overclaims between owners when the ship is 
registered within the possession for which the 
oiurt is established, but the Dominion of Canada 
is not a possession within the meaning of the 
Act so as to enable an Admiralty Court Tor one 
part of it to entertain jurisdiction over a vessel 
registered in another part for the enforcement Of 
euch claims. Edward Barrow, The, 6 Q. L. E. 
M, V. A. C. 1880. 



JUKY. 

I. Discharge of During Trial not Eoui- 

TALEXT TO AN ACQUITTAL, MS CRIMINAL LAW, 

II. Error in, a Ground of Mistrial, see 
CRIMINAL LAW. 

III. Is Civil Cabes- 
Judge's Charge. 
Judgmi 

Inscribed »') 
Motion 
Nest Tt 
Option of Trial by. 
Right to. 

IV. In Criminal Cares. 

V. Liability to Serve on. 

III. In Civil Cases. 

57. Judge's Charge. — In addressing the jury 
the judge has a right to give bis opinion upon 
the whole case, although the jury are the exclu- 
sive judges of the facts. Bailee v. Provincial 
Insurance Co., 21 L. C. J. 274, S. C 1877. 

58. Judgment fixing Facts for Jury cannot be 
Inscribed in Rteiao. — Motion by plaintiffs to 
reject inscription made by defendants tor review, 



cause— Held, that while there might, be an 
appeal, there cerlaintv was uu right of review. 
Dominion Type Foundi mi Co. v. Canada Gaar- 

Co.,lih. N. 7T, S. C. R. 1" " 



espondet 

arrest of judgment lor a variety of grounds, 
all bearing upon the illegality and insufficiency 
of the evidence adduced by the appellant. The 
...vti-.t, «a» r..«,l. l.i„r« il,-> Sui-'i-r (.'-.'" tt at 
Sherbrooke on 12th November, 1878, being the 
second day of the term next alter liie verdict. 
Two other notices of motion were served at the 
same time on the appellant, the one a motion fur 
a new trial and the ol her a unit ion for judgment 
non obstante veredicto, to lie presented at the next 
sittings of the Court of Review ut Montreal. 
The parties having been heard on the first 
niotion, the court arreted judgment with co--ts 
against appellant— Held, tliat under Art. 42:1 of 
the Code of Procedure, as amended bv Q- SB 
Vic. cap. 6,* and Art. 424 ol the same Code, all 
motions lor a new trial, lor judgment rwi» ob- 
stante veredicto, and in arrest ut' judgment, must 
be made before three judges sitting In Review 
and not in the Superior Court. Fletcher it, 
Mutual Fire Insurance Co. for Slan'tcaii i .Slin- 

brooke. 4 L.N. 115, it 1 Q.'B. it. 177, Q.B. 1891. 
60. And insufficiency mid illegality of evid- 



Court of Review for a new trial, alleging that lie 
had been non-suited by mistake. The Ruts 
were that tbe plaintiff and his counsel were 
absent at the time tbe case was called. That 
the jury were nevertheless put in the box and 
sworn. That during this proceeding the plain- 
tiff himself entered, and finding [be case called 
went out to look for liis counsel. That the case 
being again called, neither plaintiff nor his 
counsel were found present. That the court 
thereupon ordered judgment of non suit suiifd 
' pourvoir to be entered, and the jury were dis- 
issed — Held, that the Court of Review had no 
power to interfere and grant a new trial. Bain 
". White, 2L. N. 330, S. C. R. 1879. 
62. Option of Irvjl by.— The case was in- 
:ribed on the role for eiiqitete and merits, and 
t lie defendants moved that the inscription be de- 
clared irregular and discharged, inasmuch as 
ihey had made option of trial by jury. The 
plaintiff' resisted the application on the ground 
that there bad been no compliance with Art. 
350 of the Code of Procedure!— Held, that tbe 
words in defendants' pleas " ol this defendants 
put themselves upon the country" were a 
sufficient option of trial bv jury. Oilman v. 
]>au a all, 3 L. N. 86, S. 0. 18*10. 



in ttevtow.on or before the ceeund day ol tin- ui'xLTcnu 
of mch uliungs. tfilluwiiic ■ on .i 1 1 1- r the ren- 

der ins or tbe ,erdlet, and cmmoi b- riui<ite.| ■Iter. iZS 
C. 0- P. a» Amended M Q U I lo. -v- fc «*'°. 13. 

1 Theoullui] In mado cillx'r la lii" iledaiadon or in 
tl«ptau,orb<r*ipe<:lAlii>iilk'i'i>"" tmlifHmn wiiiiiu 
oot of term, theapnlicatk-i i.. iin"> lir-i d:iv 



•n« Joined, ir.h., 
led. 360 C.'v. V. 
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63. Right to. — On appeal from a judgment of 
a judge of sessions it is in the discretion of the 
court to grant or refuse a' trial by jury. Syndics 
des Chemins d barrieres de Quebec v. Walsh, 6 
Q. L. R. 90, Q. B. 1880. 

IY. In Criminal Cases. 

64. Held, on a reserved case, that in a trial 
for a felony the jury cannot be allowed to 
separate during the progress of the trial, and 
where such separation takes place it is a mis- 
trial, and the court may, by its judge, direct that 
the party convicted be tried again as if no trial 
had been had in such case. Regina v. Derrick, 
2 L. N. 214, & 23 L. C- J. 239, Q. B. 1879 ; 
C. S. L. C. cap. 77, sec. 63, A 32 & 33 Vic. cap. 
29, sec. 57. 

V. Liability to Serve on.* 

65. A person owning property to the assessed 
value of $3 ,000, and whose name is inscribed on 



• By Que. 44-46 Vic. cap. 10, the law respecting jnrors 
and juries (32 Vie. cap. 22) is amended and replaced in 
many important particulars, more especially with regard 
to the summoning of jurors and the procedure relating 
thereto. Ed. 



the list of petit jurors, and who is summoned as 
such, cannot claim to be exempt from serving, 
even though his name is found also on the 
grand fury list. Mcldibe in re, 7 R. L 385, 
Q. B. 1875. 



JUSTICES OF TH E PEACE. 



I. Jurisdiction of. 



66. On a petition to set aside a conviction for 
damage done to a wharf, it appeared that the 
proceedings were had before two justices of the 
peace who, being divided in opinion, called in a 
third, who, with one of the others, concurred in a 
conviction — Held, that no jurisdiction had been 
shown in the justices to try the case, and more- 
over no authority had been shown for the right 
of the two justices who differed in opinion to call 
in a third. Kelly & Bdanger, 2 L. N. 334, S. C 
1879. 
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LABORERS. 

I. PbITILEGES OF, Ht PRIVILEGE. 

LADING. 
I. Bills or, att BILLS Of LADING. 

LAND— See IMMOVEABLES. 

I. Phohise of Sale of, tee SALE. 

II. Title to must be in Good Faith, a 
PRESCRIPTION. 

LANDLORD AND TENANT— S 
LESSOR AND LESSEE. 



LAPSE. 

I. Of Certiorari, 

II. Ok Cokditions 
DONATION. 

III. Or Writ or Execution, ate EXECU- 
TIOS. 



LATENT DEFECTS. 
I. Action roii, see ACTION Redhibitory. 



LAWS. 

I. Cosflict or Between Different Pro- 

tocm. 

1. Procedure in auch CSwe».— Under the Imp. 
Sut. 22 At 23 Vic. cap. 63, in any case depend- 
ing in any court within Her Majesty's Domin- 
ions, if the law applicable to the facts of the 
ca»e is the law administered in any other 
of Her Majesty's Dominions, and in differet ' 
the law of the place in which the court is 
situate, it is competent to the court in which 
loch action is pending to direct a case to be 
prepared showing the facts, and to be remitted 
for reference to the Superior Court administer- 
ing the law applicable to the facts of the ewe, 
and desiring such court to pronounce its opin- 
ion upon the questions submitted. Koad v. 
Noad, 21 L. C. J. 312, S. C. 18T4. 

2. And such case is brought before the court, 
whose opinion upon the law applicable to the 
facts of the case is desired, by petition of any of 
the parties to the action praying the court to hear 
the parties or their counsel, and to pronounce Its 
opinion upon the questions submitted. lb. 



!Xn 



8. And held, also, that (lie interpretation t 
wills is governed by the law of the domicile i 
the testator, lb 



LAWYERS— See ADVOCATES. 



LAWYER'S LETTERS. 



I. Fee for. 

4. An advocate 
amount of an actio 
for a lawyer's lelti 
L. N. 37iC.C. 1879 & 
R. L. 689, C. C. 1880. 



) (till to the 
. llv chu rsie.it ile 
l,i,,hlh.ill v. Juekann, 3 
'. Ckmenl, 10 



LEASE— See LESSOR AND LESSEE. 



II. Emphyteutic. 



VI. Sublease 

VII. Tacit Rkconi 

VIII. Termination 

IX. With P«ohmi 

I. Alteration of, 

5. Where a lease i 
ally alter the contrai: 
into an undertaking t 
a considerable an,- .ii i , 
nal lease that the leasee shall 



improvement* d'i 

the okmte in the origi- 

bletif ft- 



repeated in the subsequent cmtnutt will lie pre- 
sumed to be abandoned, although there be no 
express stipulation in the latter contract that 
the original lea*e is cancelled. Ithammc & 
Panneton, 2 L. N. 202, Q. B. 1879. 

II. Emphyteutic. 

6. Appellant instituted an action against 
respondents in the Superior Court at Arthu- 
baeka, under the provisions of the Code respect- 
ing lessors and lessees, to set aside a contract 
containing a lease for twelve years, a stipulation 
to build a mill ol considerable value, and a sale 
of constituted rents. The action demanded 
J300 rent, and an order to eject defendants from 
the leased premises oti the ground of non-pay- 
ment of rent. The respondent* pleaded by ex- 
ception to the form I hat the delay for summon- 
ing them had nut been i.h-erved, and llint they 
should have bad ten days inMead of three to 
answer the action. They alleged that the deed 
appellant wanted to set aside ivaa not a simple 
lease, and consequently that the case did not 
come under the provisions ..f the Code respect- 
ing lessors and lessees. The Superior Court 
adopted that view in conformity with Ltpine 
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LEASE. 



LEATHER. 
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and the Jacques Cottier Building Society* — 
Held, that the lease was not an emphyteutic 
lease, hut an ordinary lease tor a long term of 
years, which conveyed no right of property in 
the immoveables leased, and that consequently 
the action was properly brought. Marett & 
Robitaille, 9 R. L. 420, Q. B. 1876. 

7. In an action on a lease for nine years— Held, 
to be an emphyteutic lease, and that Art. 1625 
of the Civil Codef did not apply, but that the 
court could condemn the lessee to pay the 
amount of rent due, and declare the lease can- 
celled and rescinded if the lessee did not pay 
the amount due within the delay fixed by the 
court. Poitras k Berger & Lajoie, 10 R. L. 
214, Q. B. 1879. 

III. Notice of Termination of. 

8. Where a lease has been continued by tacit 
reconduction it can only be terminated by a 
three month a' notice. Luke v. WickUffe, 22 
L. C. J. 41, S. C. R. 1877 ; 1 Dig. 728, 37. 

IV. Resiliation of. 

9. An action to rescind a lease may be 
brought against a lessee who has became insol- 
vent during the term of the lease. Loranger v. 
Clement, 1 L. N. 326, S. C. R. 1878. 

10. Where one of several tenants painted the 
entire front of the leased building a conspicuous 
red color, and the defendant who leased the 
upper flats,and to whom this color was offensive, 
covered over the red with a neutral tint — Held, 
that the lessor had no ground of rescission 
against the latter on account of the change. 
Deguire v. Marchand, 1 L. N. 326, S. C. It. 
1878. 

V. Rights of Purchaser of Property 
Leased. 

11. The respondents were lessees of a building 
used as a public school under a lease made in 
1875 and extending to 1st July, 1877. In April, 
1876, the lessor Became insolvent, and the 
assignee authorized the appellants, who were 
mortgagees, to receive the rent. The respon- 
dents remained in possession until the end of 
their lease. The appellants purchased at public 
sale from the assignee in November, 1876. 
Subsequently they brought action against 
respondents, claiming rent from July, 1877, the 
date at which the lessees delivered up the 
premises, until the 1st May, 1878, on the ground 
that the original lease had been broken by the 
sale either at the time, or at any rate on the first 
of May following, and the lessees having con- 
tinued on to the end of their lease were liable 
tor the balance of the year — Held, that as it 
was proved that the plaintiffs had consented to 
thecontinuation ot the lea-e subsequently to the 
sale they had no action. Metropolitan Build- 
ing Society & Roman Catholic School Commis- 
sioner, 2 L. N. 205, Q. B. 1879. 



• See I. Dig. p. 728, Art. 82. 

t The Judgment nwclndlnjr tho lease by reason of the 
non payment of the rent Is pronounced at onoe without 
any delay being granted by it for the payment. Never- 
thelem th« leasee ma v pay the rent with interest and 
costs of euit.and thereby avoid the rescission, at auy time 
before the rendering of the Judgment. 



VI. Sublease. 

12. The fact that the lessor has accepted the 
rent for several terms from a sublessee does not 
discharge the lessee under the principal lease 
where there is no express novation. Boyer v. 
Mclver & Craig, 21 L. C. J. 160, S. C. 1877. 

VII. Tacit Reconduction op. 

13. In a lease of moveables there is no tacit 
reconduction. Canada Paper Co. v. Cory, 4 
Q. L. K. 323, S. C. 1878. 

VIII. Termination op. 

14. In an action of ejectment the question 
which arose was whether the contract between 
the parties was such that the plaintiff* could, of 
their own mere will, terminate the lease to the 
defendant. By the notarial agreement upon 
which the action was founded it appeared that 
the defendant agreed to act as manager and 
general superintendent of the plaintiffs in the 
working of a certain paper mill •' for five years, 
to be computed from the twelfth day of May" 
then last. In consideration thereof the plaintiff 
agreed to allow the defendant a yearly salary 
equal in amount to one-half the net annual 
profits of the mill, but not exceeding $1,000, said 
salary payable monthly. The agreement also 
provided that the defendant might leave the 
situation of manager and superintendent at any 
time upon giving tne plaintiffs six months' notice 
of his intention to do so, who, upon a like notice 
to him, might also at any time dispense with 
his services, in which event, or in the event of 
the sale of the said properties, all the rights of 
the parties were to be determined in the same 
manner as if the said five years had expired. 
There was also a lease of the house in question 
to the defendant lor $160, payable out of his half 
of the profits, but without specifying a term — 
Held, that the plaintiffs could not by termin- 
ating the contract as to services put an end to 
the lease. Reid v. Smith, 6 Q. L R. 367, 
S. C. R. 1872. 

15. A person who is surety for a tenant hold- 
ing under a lease terminable on giving six 
month*' notice cannot exercise the right stipu- 
lated in favor of the tenant if the latter fails to 
do so. Leonard & Lemieux, 1 L. N. 614, S. G. 
1878. 

IX. With Promise op Sale. 

16. An action under a lease with promise of 
sale is a personal action, and mny be brought 
in the lessor and lessee court. Menzies v. Bell, 
3 L. N. 159, S. C. 1880. 



LEATHER. 



I. Stamping of, see INSPECTION LAW. 
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LEGATEES. 
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LEGACY— See WILIJ3. 

I. Bights of Legatee. 

17. The auteur of the defendant by his will 
instituted his wife his universal legatee in usu- 
fruct, and his children his universal legatees 
en proprUU. He also made a particular legacy 
by which he bequeathe/! to his brother, the de- 
fendant, a piece of land situated at St. Agathe, 
and admitted to be of the value of $500. The 
plaintiff, a creditor of the deceased, obtained 
judgment against his widow, as well in her own 
name as tutrix to her children, for a sum of 
$135, interest and costs; and not being able to 
realize anything under it brought action against 
the particular legatee to compel hitn to abandon 
the immoveable bequeathed to him for the 
benefit of the creditors of the succession, and 
particularly of plaintiff. Defendant pleaded that 
ne hail made certain improvements to the im- 
moveable to the extent of $150, and asked that 
the plaintiff he first ordered to pay him that 
euro, and that failing to do so his action be dis- 
missed. In the Superior Court the action was 
dismissed according to the terms of the plea, but 
in appeal — Held, that the right of retention for 
improvements in such a case did not arise from 
Art. 419 of the Civil Code* on which defendant 
relied, but that there was a privilege only on the 
price according to Art 2072. f Matte v. Laroche, 
4 Q. L. R. 65, & 8 R. L. 517, Q. B. 1878. 

18. The plaintiff's mother having died left a 
will by which she bequeathed to plaintiff a 
legacy of $100, and to her sister $300. The 
sifter having died bequeathed her legacy to 
plaintiff. The legacies were to be paid out of the 
estate as soon as the incumbrances on it were 
paid. The brother of plaintiff having taken 
possession of the estate sold to another sister a 
portion of it for $25,000, on which were certain 
mortgages which the purchaser undertook to 
pay. She also undertook to pay the legacies in 
question, and her undertaking was accepted by 

{>laintiff. On action for the amount of the two 
egacies — Held, that she could not plead the 
existence of the mortgages nor yet set up in com- 
pensation that she had maintained and educated 
the children of the deceased sister. Goodbody 
v. McGrath, 2 L. N. 165, S. C. 1879. 

LEGATEES. 

I. Fiduciary. 

II. Liability of. 
To Account. 



* And in ease the party in possession is forced to give 
op the immoveable upon which he ha* made improve- 
ment* for which he is entitled to be reimbursed, he has a 
right to retain the property until such reimbursement is 
ramde, without prejudice to his pergonal recourse to ob- 
tain repayment: Miring the case of surren ier in any 
hypothecary action which is specially provHed lor in 
the title of Privitepe* ami Hypothecs. 419 G. G. 

t The holder against whom the hypothecary action is 
brought may al*o demand that the surrender which hit 
«uy be ordered to make be subject to his privilege of be- 
ing paid what has been expended upon the immoveable 
eitb«r by himself or by such of the persons from whom 
be derive* his claim ax are not personally bound to the 
payment of the hypothecary debt, the whole In conformity 
with the rul"« contained in the title of ownership and 
with interest from the day when such expenditures were 
liquidated. 2072 C.C. 



III. Execution op Judgment against, see 
EXECUTION. 

IV. Rights op. 

I. Fiduciary. 

19. Who arc— Where, by a will, certain bonds 
were bequeathed to a person " to be used for the 
support of his family," it was held, that the 
family was the real legatee, and he was a lega- 
tee in trust Noad v. Noad, 21 L. C. J. 312, 
S. C. 1874. 

20. And held, also, that if he was misusing 
the trust, the family could demand a sequestra- 
tion. 76. 

21. But that the trustee had the right to de- 
posit the bonds or their proceeds in the hands 
of a depositary, who was bound to return the 
sa me on the order of the trustee, and that he 
could not be held liable for breach of trust, even 
though he knew of the nature of the trust and 
the terms of the will, unless fraud and collu- 
sion were proved. lb. 

II. Liability op. 

22. Universal legatees under a will who have 
not renounced are bound to pay the debts of the 
testator, notwithstanding lie may have ap- 
pointed executors whom he vested with all his 
estate. Beaudry v. Rolland, 22 L. G. J. 72, 
8. C. 1877 ; & 2 L. N. 171, & 23 L. C. J. 255, 
Q. B. 1879. 

23. Arrears of taxes due by a deceased person 
are properly recoverable from his universal 
legatee. Corporation of Township of Acton 
& Felton, 24 L. C.J. 113, 8. C. R. 1879. 

24. To Account. — In an action to account 
against the legatees of a tutor deceased — Held, 
that legatees who accept a succession purely 
and simply may be sued for a debt of the testa- 
tor, notwithstanding that the testator may have 
named executors in whose hands the estate still 
is at the time the action is instituted. Piercek 
Butler, 3 L. N. 28, k 24 L. C. J. 167, Q. B. 
1879. 

25. But where an account has been rendered 
by the tutor, his representatives cannot be sued 
for a second until the first is declared null. lb. 

IV. Rights op. 

26. A usufructuary legatee may enforce a 
contract between the testator and another, and 
a defense of want of privity of contract will lie 
dismissed. Brisbin es qual. v. Campeau, 21 
L. C. J. 16, S. C. 1877. 



LEGISLATIVE AUTHORITY. 

I. Division op between the Local and 
Federal Legislatures. 

In Commercial Matters. 
In Corporation Matters. 
In Criminal Matters. 
In Insolvent Matters. 
In Judicial Matters. 
In Matters of Interest. 
In Matters of Navigation. 
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In Matters of Precedence. 
In Matters of Public Order. 
In Matters of Taxation. 
II. Limits of. 

I. DIVI8I0N OF BETWEEN THE LOCAL AND FED- 
ERAL Legislatures. 

27. In Commercial Matters.— The License 
Act of Quebec is constitutional. Duncan exp. 
& Marmiis exp., 4 R. L. 228, 8. C. 1872. 

28. The petitioner asked for the nullity of a 
bye-law passed by the Municipal Council of the 
County of Missisquoi prohibiting the sale of 
intoxicating liquors within the county, in con- 
formity with the provisions of the Temperance 
Act ol 1864, C. 27 k 28 Vic. cap. 18, on the 
ground that the provisions of the Act under 
which it was passed had been repealed by 1086 
of the Municipal Code which was in the follow- 
ing terms : •« Le chapitre 18 des statute de la 
ci-devant Province du Canada 27 et 28 Vic. etc., 
et touts autres lois de la Province en force au 
temps de la mise en operation de ce code, eont 
abroges dans tous les cas. lo. Ou il contient une 
disposition qui a expressement ou implicitement 
cet effet ; ou elles sont contrairea ou incompa- 
tibles avec quelques dispositions qu'il contient; 
et ou il contient une disposition expresse sur le 
sujet particulier de telle loi." — Held, that this 
was a commercial matter, and that the Legisla- 
ture of Quebec had not the power to legislate 
concerning commercial matters, except in so 
far as they might require to do so to raise a 
revenue for provincial purposes. Hart & Cor- 
poration of Missisquoi, 3 Q. L. R. 170, 1876. 

29. The regulation of the traffic in intoxicat- 
ing liquors is within the jurisdiction of the 
Parliament of Canada, dovey exp. & The 
Municipality of the County ofBrome, 21 L. C. J. 
182, S. C. 1877. 

30. And the License Act of Quebec, in so far 
as it pretends to restrain the sale of liquor, and 
especially in imposing as a penalty imprison- 
ment with hard labor, is unconstitutional. 
Poitras v. Corporation of Quebec. 9R.L. 531. 
8. C. 1879. 

31. And in another case, the plaintiff being 
the revenue inspector for the district of Artha- 
baska brought action under the Quebec License 
Act (1870), for the penalty imposed by that Act 
for selling by auction without a license against 
one of the defendants, an official assignee, for 
causing the sale by auction of the estate of an 
insolvent, and against the other defendant, as 
having actually conducted the said sale, neither 
having obtained a license as required by said 
Act— Held, that the Insolvent Act of 1869, be- 
ing exclusively concerned with commercial 
matters, could not be restrained in its operation 
by the Quebec Legislature, and that, therefore, 
the License Act of Quebec, in so far as it pre- 
tended to limit the powers of the assignees in 
carrying out their functions under the Act, was 
ultra vires and void. CoUy. Watson. 3 Q. L.R. 
167, S. C. 1877. 

32. Per Curiam. 9 — This is a petition in the 
name of the attorney general of the Province, 
under the 997th article of the Code of Proce- 
dure which reproduced the Statutes previously 

* Johnson, J. 



I in force respecting proceedings against corpor- 
ations violating or exceeding their powers, and 
against persons usurping public offices; and 
the object is to set aside as illegal a bylaw of 
this citv, being No. 90, concerning private 
butcher's stalls. I may say at the outset that 
I had some doubts whether the principal point 
raised here could come up properly in this man- 
ner. The 12th Vic. c. 41, reproduced in the 
Code, was passed before our present political 
system was in existence, and it related to the 
redress to be had against corporations or indi- 
viduals for misconduct in respect to excess of 
power in the former, and intrusion into office by 
the latter. The excess of power complained of 
here seems to be not that the corporation 
exceeded the powers professedly given them; 
but that they have exercised powers wrongly 
given ; in other words, that the Local Legisla- 
ture had no right to give the powers that nave 
been used, and this proceeding is therefore an 
attack on the Statute, and not on the by-law, 
and most assuredly the 12th Vict, had no such 
object: nor does the Code go any further than 
the Statute, nor did it come into force after con- 
federation ; but though I have no doubt that 
f-uch a thing was never contemplated by the 
Statute or by the Code, yet I am clear also that 
the words both of the Statute and of the Code 
embrace the present case, for the remedy is 
given inter alia* " Whenever any corporation 
exercises any power, franchise or privilege that 
does not belong to it ; " and the effect of these 
words, whether contemplated or not, is to sub- 
ject the by-law to examination with reference to 
everything that affects the power of the cor- 
poration to pass it. Therefore 1 come at once 
to consider the principal ground of this appli- 
cation, which is that the British North Am- 
erica Act of 1867 confers the exclusive power 
to regulate trade and commerce upon the 
Federal Parliament, and that this by-law, being 
professedly passed under the authority of Pro- 
vincial Legislation, is a violation and an excess 
of power. It is very true that section 91 of the 
Imperial Act of 1867 does define the powers of 
the Federal Parliament, and in these words: 
"It shall be lawful, etc., to make laws for the 
peace, order and good government of Canada 
in relation to all matters not coming within the 
classes of subjects by this Act assigned exclu- 
sively to the Legislatures of the Provinces ; " 
therefore before this subject can be said to be 
within the jurisdiction of the Federal Parlia- 
ment, it must be shown : 1st, that power to 
make laws for Canada (that is for the Domin- 
ion) is power to make laws for the local pur- 
poses of the Provinces ; and secondly, that it 
is a power not assigned exclusively to the Legis- 
latures of the Provinces. Neither of these pro- 
positions is true. The trade and commerce of 
the Dominion is a very distinct thing from the 
individual trades or callings of persons sub- 
ject to the municipal government of cities; 
and the exclusive power of the Provincial 
Legislatures is specifically extended by section 
92 to make laws " in relation to municipal insti- 
tutions, and also in relation to shop, saloon, 
tavern, auctioneer, and other licenses, in order 
to the raising of a revenue for provincial, local 
or municipal purposes." Therefore the corpor- 
ation by this by-law have neither interfered 
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with the trade of the Dominion, nor exercised 
power which it was not within the exclusive 
right of the Provincial Legislature to give them. 
The by-law is tuned upon section 123 of the 
City Carter (.17 Vic. c. 51), paragraphs 2, 27, 
3! and 32. Tbe 2nd paragraph of this section 
gives the general power to make by- laws for the 
health, internal economy and local government 
of tli e city. Paragraph 27 gives power to 
make by-laws " to establish and regulate 
public markets and private butchers' or huck- 
sters' stalls ; and to regulate, license or restrain 
the sale of fresh meats, vegetables, flsh or other 
articles usually sold on markets." Paragraph 
31 authorises by-laws for the purpose of regu- 
lating where and how live stock and provisions 
may be exposed for sale on the public markets, 
and specially provides that " the said council 
may, if they deem it advantageous, by a by-law 
to be passed for that purpose, empower any 
person to sell, offer or expose for sale, in any 
place beyond the limits of the said markets, 
meat, vegetables and provisions usually bought 
and sold on public markets, upon such person 
obtaining a license for that purpose from the 
sairl council, for which he shall pay to the 
city treasurer such sum as may be fixed by 
such by-law, and by conforming with the rules 
and regulations contained in the said by-law." 
Section 81 of the Charter, using the power 
given by the 92nd section of the B. N. America 
Act, 1867, makes no distinction between the 
f mi of a tax and that or a license. It says : 
"The said council may also, if they see fit, 
impose the said tax in the form of a license, 
payable annually at such time and under such 
conditions and restrictions as the said council 
may determine." The power, then, appears to 
have been constitutionally given by the Provin- 
cial Parliament, and properly used by the 
corporation. As to the argument that tins was 
virtually a prohibition of trade, it need only be 
observed that it is merely a prohibition of un- 
licensed trade, the power to license being 
clearly given- The amount appears by the 
evidence to be much less than one-half of what 
was formerly imposed; nor could I properly 
consider the amount, where there is no specific 
limit in the law. Dillon, on Municipal Corpor- 
ations, p. 198, No. 79, says :— " Where there is 
a clear intent that licenses are imposed as a 
source of revenue to the city, tbe court will not 
mind the amount." These municipal powers, 
and their exercise, are to be liberallv inter- 
preted. See Dillon, p. 440, No. 363, 250 and 
231, and in note, the dictum of Chief Justice 
Eustis; also Harrison, p. 167, note; Angell, 
p. 372; 1 Wilcock, No. 383, and Grant on Cor- 
porations, p. 88. This is the whole of the case, 
as far as it presents any legal question ; and 
m; judgment is that the petition be dismissed 
with costs for the reason" I have given. Air 
tona/ General v. C% of Montreal, 8. C. 1876. 

S3. Petitioner applied for a writ or certiorari 
from a conviction of the police magistrate for 
having sold a dozen bottles of beer at one time 
without having previously obtained a license to 
do »o in terms of the Quebec License Act, on 
tbe ground inter alia that the conviction was 
null and void, and beyond the jurisdiction of 
the police magistrate, because the Quebec Acts, 
upon which alone the conviction reposes, were 
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ultra Hire* of the Quebec Provincial Legisla- 

wholesale dealers, and, again, because the said 
Acts are in regulation of trade, and therefore 
ultra vires of the Quebec Legislature. The 

5 rosecutor relied upon sub-section 9 of flection 
2 of the B. N. A. Act, by which in each 
Province the Legislature "may exclusively 
make laws in relation to mailers coming 
within the classes of subjects next hereinafter 
enumerated, that is to say: — 9. shop, saloon, 
tavern, auctioneer and otlier licenses in order 
to the raising of a revenue lor provincial, 
local, or municipal purposes. " Per Curiam.' 
I hold that the B. N. A. Act must be inter- 
preted as any other statute. The whole of it 
must be considered, and if possible force must 
be given to each clanse of it. Though the 
ninety-first section reads as it does the next one 
has been enacted. Why 7 surely not to conflict 
with the preceding one ; but, presumably, to 
work with it. I think it a qualification of it ; 
an tbe last statute in point of time controls, so 
later clauses are held to qualify earlier ones; 
the last clause is the Inst expression of the law 
maker. Cannot sub-section iiiinlv-two be work- 
ed without violence against ninety-one ? I 
think that it can. Ninety-one being enacted, 
92 expresses aparticular intention, in the nature 
of an exception to it. It is said to be repug- 
nant ; no more so than would have been a pro- 
viso to the same effect. Ninety-one gives the 
Dominion the regulation of commerce in the 
wide sense, but ninety-two allbws Quebec 
Province to make certain regulations affecting 
purely internal commerce. The Quebec Legis- 
lature does not, as I understand, pretend to re- 
gulate tbe trade and commerce of the Dominion ; 
it may concede to the Dominion, exclusively, 
the right to "regulate trade and commerce" 
in the wide sense, and yet claim to have right, 



and others. The Dominion Parti* 
ment has no power todo(W,hut clearly, I think, 

Kwer to do it has been conceded to Quebec 
ovince by section ninety-two, and all that is 
necessary to enable the power to be exercised 
with effect must be held to have been conced- 
ed. Quebec Province would in vain lax shops 
and taverns, unless sales otherwise than under 
licenses (such a sale, for instance, as Levilli 
has made ofadozen bottles of beer) could be * 
ordered by il to expose to penalties. Who would 

Kv lor a shop or tavern license if he could sell 
<r without one, and expose himself to no pen- 
alty 7 ' " Power to regulate commerce is not at 
all like that to lay tax* -. Power to lay taxes 
may well be concurrent. Each (that is Con- 

Sess and any of the Suites) may lay a tax on 
e same property ; yet without interfering with 
the other.," 30 says Story. It was meant to be 
so here, in a degree, I think. It' the Quebec 
License Act be so unconstitutional as petitioner 
claims, it is strange that the Governor-General 
has not disallowed it. When the Quebec Legis- 
lature, using the powers given to it bv ninety- 
two, exceeds, I make no doubt the dominion 
Government will interfere. It is not for nie, in 
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disposing of the present case, to define the exact 
boundaries of the power of the Quebec Legisla- 
ture taxing under ninety-two. The power to tax, 
by means of a system of licensing, exists ; that 
is certain. Within what boundaries can I say 
that this power is abridged, where and when 
does the power to tax end? It has limits; at 
any rate, it ought to have ; but what are they 
exactly ? The Quebec Legislature has gone, in 
words, to the extent of prohibiting pale whole- 
sale of spirits and beer, except by shop or 
tavern licensed persons, without distinction of 
liquor* imported in bulk, sold in bulk as im- 
ported, ana other liquors, e.g., manufactured in 
Quebec Province, and sold here. Ninety- two 
does not read to prevent them insisting on 
licenses being taken to sell liquors wholesale. 
Mr. Justice Strong would hold a license which 
would amount to prohibition to be an undue in- 
terference with the exclusive powers of the 
Dominion Parliament, and I could agree to hold 
the same thing. I do not see that he can com- 

Elain with reason that the Quebec Legislature 
as exceeded and abused its powers as regards 
him in the present case. Certiorari quashed. 
LeveilUexp., 8. C 1877. 

34. S., after the passing of the Act, O. 37 
Vic. cap. 32, entitled, " An Act to amend and 
consolidate the law for the sale of fermented or 
spirituous liquors," then being a brewer licen- 
sed by the Government of Canada, under c. 31 
Vic. cap. 8, for the manufacture of fermented, 
spirituous or other liquors, did manufacture 
large quantities of beer, and did sell by whole- 
sale for consumption within the Province of 
Ontario a large quantity of said fermented 
liquors so manufactured by him without first 
obtaining a license as required by the said Act 
of the Legislative Assemblv of the Province of 
Ontario. The Attorney General of Ontario 
thereupon filed an information for penalties 
against S. On demurrer to the information 
the special matter for argument was that the 
Legislature of the Province of Ontario had no 
power to pass the statute under which the pen- 
alties were sought to be recovered, or to require 
brewers to take out any license whatever for 
selling fermented or malt liquors by wholesale as 
stated in the information. — Held," that the Act 
of the Provincial Legislature of Ontario 37 Vic, 
cap. 32, was not within the Legislative capacity 
ofthat Legislature, and that the power to tax and 
regulate the trade of a brewer being a restraint 
and regulation of trade and commerce falls 
within the class of subjects reserved by the 91st 
section of the British North America Act for 
the exclusive legislative authority of the Par- 
liament of Canada, and that the license imposed 
was a restraint and regulation of trade and com- 
merce and not the exercise of a police power. 
Severn k Regina, 2 S. C Rep. 70, §u. Ct. 1878. 

35. And the right conferred on the Provincial 
Legislatures bv ss. 9, sec. 92, of the said Act to 
deal exclusively with shop, saloon, tavern, auc- 
tioneer and "other licenses" does not extend 
to licenses on brewers, or "other licenses" 
which are not of a local or municipal character. 
lb. 

36. And where the Ontario Legislature pa«*sed 
an Act for the regulation of Fire Insurance Com- 
panies carrying on business in that Province, en- 
titled, " An Act to secure uniform conditions 



in policies of Fire Insurance," this w&Bheld, not 
to be an interference with the regulation of 
" Trade and Commerce" within the meaning of 
the British North America Act, and was within 
the powers of the Local Legislature. Citizens In- 
surance Co. of Canada & Parsons & Queen In- 
surance Co. & Parsons, 4 S. C. Res. 215, Su. Ct., 
5 L. N. 25, P. C. 1882. 

37. By theB. N. A. Act. 1867, plenary powers 
of legislation are given to the Parliament of 
Canada over all matters within the scope of its 
jurisdiction, and they may be exercised either 
absolutely or conditionally. In the latter case 
the legislation may be made to depend upon 
some subsequent event, and be brought into 
force in one part of the Dominion and not in the 
other. City of Fredericton & The Queen, 3 S . C. 
Rep. 605, Su. Ct. 1880. 

38. And under B. N. A. Act. sec. 91, as. 2, 
" regulation of trade and commerce," the Par- 
liament of Canada alone has the power of pro- 
hibiting the traffic in intoxicating liquors in 
the Dominion or in any part of it, and the court 
has no right whatever to enquire what motive 
induced Parliament to exercise its powers. lb. 

39. And held, in the Privy Council, that such 
an Act was not a fiscal Act, that it did not pro- 
perly belong to the class of subjects " property 
and civil rights," nor to the class of subject* 
falling under sub-section 16 of section 92— <*Gen 
e rally all matters of a merely local or personal 
nature in the Province;" and that the local 
option condition attached to it, by which the 
inhabitants of a municipality could adopt it or 
not as thev saw fit, did not give it this character. 
26. 5L.ft. 234, P. C. 1882. 

40. In Corporation Matters. — The Provin- 
cial Legislature has power to issue letters 
patent incorporating a navigation company, 
whose operations are to be confined to the 
limits of the Province. Macdougall ei at. k 
The Union Navigation Co., 21 L. C. J. 63, 
Q. B. 1877. 

41. The respondents, a Board for the manage- 
ment and administration of the Temporalities 
Fund of the Church of Scotland, was incorpor- 
ated by an Act of the Legislature of Canada 

frior to Confederation, 22 Vic. cap: 66. In 
874 the various Presbyterian churches in 
Canada were united, and application was made 
almost simultaneously to the Legislatures of 
Ontario and Quebec for authority to give effect 
to this determination, and to enable the new 
body to deal with and control the property of 
the churches so united, or in other words with 
the funds administered by the Temporalities 
Board, respondents. Acts of the Provincial 
Legislatures of Quebec and Ontario were passed 
accordingly. All the property and money of 
the Temporalities Fund was situated or invested 
in the Province of Quebec— Held, in appeal, by 
three judges out of five, that the Act of the 
Quebec Legislature vesting the property of the 
Board in the United Church was ultra vires 
and unconstitutional. Dobie & Board jor the 
Management of the Temporalities Fund, <£c, 3 
L. N. 244, Q. B. 1880; & 6 L. N. 58, P.C 1882. 

42. The company respondents were incorpor- 
ated originally under the name of the Montreal 
Northern Colonization Railway Co., by an Act 
of the Legislature of the Province of Quebec, 
32 Vic. cap. 55, and was governed by that and a 
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subsequent statute of the same Legislature 34 
Vic. cap. 23, and was, therefore, in its inception 
a provincial railway. In 1873 the Parliament 
of Canada by Act 36 Vic. cap. 82 declared the 
railway to he a federal enterprise for the general 
advantage of the Dominion, and by a subse- 
quent statute 38 Vic. cap. 68 changed the name 
of the company to that of respondents — Held, 
that the railway being a federal work, governed 
by the Canada "Rail way Act of 1868, the Local 
legislature had no power to transfer the pro- 
perty of the company, as it pretended to do by 
Act 39 Vic. cap. 2, to the Government of the 
Province. Bourgoin & La Compagnie de Che- 
min defcrde Montreal, Ottawa & Occidental, 3 
L. N. 185, & 24 L. C. J. 193, P. C. 1880. 

43. In Criminal Matters. — The powers con- 
ferred on the Corporation of Montreal by the 
Act of the Province of Quebec 32 Vic. cap. 70, 
sec. 17, to inflict cumulative punishment as 
therein enacted are unconstitutional. Papin 
exp., 15 L. C. J. 334, & 16 L. C. J. 319, S. C. 
1871-72. 

44. The petitioner was imprisoned by the 
tire commissioner on the ground of incendiarism, 
ami prayed for release on the ground that the 
statute creating the office of fire commissioner 
was contrary to the Confederation Act. inasmuch 
as it established a criminal procedure, which 
by the Act is restricted to the Federal Parlia- 
ment— Held, that the statute in question had no 
reference to criminal procedure, and was per- 
fectly constitutional. Dixon exp. 9 2 R. C. 231, 
Q. tf. 1872. 

45. And in another case — Held, by the Privy 
Council, that the constitution of the court of 
Fire Marshal by the Quebec Statutes 31 Vic. 
cap. 31 & 32 Vic. cap. 29, with the powers given 
to it, was within the competency of the Provin- 
cial Legislature. Begina & Coote, L. R. 4 P. C. 
599, 1872. 

46. The Provincial Legislature has jurisdic- 
tion to provide procedure for the enforcement 
of penal acts enacted within its powers, and 
pucIi penal statutes are not part of the criminal 
law as contemplated by the British North 
America Act. Page & Griffith, 17 L. C. J. 
302, Q. B. 1873. 

47. And the power conferred on the Legisla- 
ture of Quebec by the British North America 
Act of fine, penalty and imprisonment does not 
restrict the power of the Provincial Legislature 
to the exercise of only one of these modes of 
punishment at a time by anv particular act. 26. 
AI8L. C. J. 119, S. C. 1873. 

4S. But the License Act of Quebec in impos- 
ing as a penalty imprisonment with hard labor 
v unconstitutional. Poiiras v. Corporation of 
Quebec, 9 R. L. 531, S. C. 1879. 

49. In Insolvent Matters. — Notwithstanding 
the 9Ut section of the British North America 
Act, t>y which exclusive jurisdiction is given to 
the Parliament of Canada in matters of insol- 
vency, an Act of the Legislature of Quebec, 
changing the constitution of an incorporated 
benefit society, so as to compel a widow to re- 
ceive from the society the sum of $200 instead 
of a life rent of seven shillings and sixpence 
weekly, on the ground that the society is insol- 
vent, w within the powers of the said Legisla- 
ture. V Union St. Jacques v. Belisle, 20 
L. C. J. 29, P. C. 1874. 



50. The Quebec License Act, in so far as it 
pretends to limit the powers of the assignees 
under the Insolvent Act in selling the estates of 
insolvents, is unconstitutional. CoU v. Watson, 
3Q. L. R. 157, S. C. 1877. 

51 . An Act to provide for the liquidation of 
the affairs of building societies generally in the 
Province of Quebec is within the powers and 
jurisdiction of the Quebec Legislature. Mc~ 
Clanaghan & St. Ann's Mutual Building 
Society, 3 L. N. 61, & 24 L. C. J. 162, Q. B. 
1880. 

52. In Judicial Matters. — The Dominion 
Controverted Elections Act of 1874, imposing 
on the judges of the Provincial Courts the duty 
of trying election petitions under such Act, is 
within the power and jurisdiction of the Parlia- 
ment of Canada. Byan v. Devlin, 20 L. C. J. 
77, S. C. R. ; & Owens & Gushing, 20 L. C. J. 
86, S. C R. 1875. 

53. On a petition for habeas corpus the ques- 
tion of the respective powers of the local and 
Dominion Legislatures was brought up. The 
prisoner was convicted under the Quebec License 
Act, 34 Vic. cap. 2, sec. 31, before a District 
Magistrate appointed under the provisions of 
the Acts of the Legislature of Quebec respect- 
ing District Magistrates and Magistrates' Courts 
in this Province. It was contended that the 
Legislature of the Province of Quebec had no 
authority to legislate on these matters, and that 
even if it had, the Lieutenant Governor had no 
right to appoint a District Magistrate, tor that 
he is a District Judg*, and that the Governor- 
General has alone (he power to appoint such 
officers. By the court :* The difficulty in this 
case arises from the partitioning of the legislative 
powers of the general and local Legislatures. 
The criminal law is given to the Parliament of 
Canada, as also procedure in criminal matters, 
while the constitution, maintenance and organi- 
zation of criminal courts are given to the local 
Legislatures. Now, where does the constitution 
of the court end, and where does procedure 
begin? The dividing line between these 
powers is not very distinct. It has already 
given rise to considerable difficulty. It was 
questioned whether the local Legislature 
could make a law for summoning juries for 
criminal trials, and it was considered expedient 
to avoid the difficulty by passing an Act of 
Parliament. We have no such assistance in 
deciding this case; but one of the learned 
counsel for the petitioner has abandoned the 
pretension that the Act was not unconstitutional 
in so far as it creates Magistrates' Courts, and 
that the local Legislature has only exceeded 
its powers in reserving to the local executive 
the power to appoint the magistrates who are to 
hoi a these courts. Whatever difficulty there 
may be as to the conflict of the powers, as an 
abstract question, in face of the case of Coote, 
the learned counsel was fully justified in aban- 
doning the first pretension. The case of Coote, 
decided in the Privy Council, directly recognizes 
the powers of the local Legislatures to create 
new courts for the execution of the criminal 
law, as also the power to nominate magistrates 
to sit in such courts. We have, therefore, the 
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highest authority for holding that generally 
the appointment of magistrates is within the 
powers of the local executives. 80 much being 
established, almost all difficulty disappears. 
The Privy Council recognizes the general prin- 
ciple that the executive power is derived from 
the legislative power, unless there be some 
restraining enactment. In this case it is said 
there is such an enactment (sect. 96, B. N. A. 
Act). That section specially reserves the 
nomination of the judges of the Superior 
Courts, the County and District Courts, save 
the Courts of Probate in Nova Scotia and New 
Brunswick, to the Government of Canada. It 
is quite clear that without this section the ap- 
pointment of all the judges would be in the 
nands of the local Governments ; and the sole 
question then is whether a " district magis- 
trate " is a district judge ? Some argument was 
attempted to be drawn from section 130, 
B. N. A. Act; but that is only a transitory 
clause providing for the position of those local 
officers who have federal dutiea, "until the 
Parliament of Canada otherwise provides." By 
that section they are created officers of Canada, 
and declared to be subject to all the responsibi- 
lities and penalties they were subject to before 
the union. In saying they are federal officers, 
the Statute must be understood, quoad their 
federal duties, for the Parliament of Canada 
could not legislate as to their local duties. I 
don't, then, see that section 130 affects the 
question before the court, and we are of opinion 
that a district magistrate is not a district judge 
within the meaning of section 96, B. N. A- Act. 
We are, therefore, against the petitioner on this 
point, llegina & Horner, Q. B. 1876. 

54. The Act of the Dominion Parliament 
known as the Dominion Controverted Elections 
Act of 1874, conferring and imposing upon the 
courts of the various Provinces the right and 
duty of trying petitions against the election of 
members of the House of Commons of Canada, 
is constitutional.* Valin & Langlois, 2 L. N. 
364, & 3 S. C. Rep. 1, Su. Ct. 1879. 

55. Appeal from a judgment of the Queen's 
Bench, reversing the judgment of the Superior 
Court which had been given in appellant's favor 
in certain proceedings in insolvency instituted 
under the Insolvent Act, 1875. An application 
to the Queen's Bench for leave to appeal to Her 
Majesty in Privy Council was refused on the 
ground that under the Insolvent Act its judg- 
ment was final. Special leave to appeal having 
been granted by Her Majesty, the question 
arose whether the appeal to Her Majesty's 
Council, given dejure by Art. 1128 of the Code 
of Civil Procedure, could be taken away by the 
Dominion Parliament, as they had pretended to 
do by 40 Vic. cap. 41 amending the Insolvent 
Act, 1875. It was contended for the appellant 
that the provisions of the Insolvency Act, and 
of this amending clause in particular, were an 
infringement of the 13th and 14th sub-sections 
of section 92 of the B. N. A. Act, viz. : " Pro- 
perty and civil rights," and •' the administra- 
tion of justice in the Province, including the 



* For the opinioni of the various judges in this im- 
portant case vide ELECTION LAW supra p. 296. 



constitution, maintenance and organization of 
Provincial Courts both of civil and of criminal 
jurisdiction, and including procedure in aril 
matters in those courts. — Held, dismissing 
these pretensions, that " It would be impossible 
to advance a step in the construction of a 
scheme for the administration of insolvent 
estates (which by sec. 91 belongs to the Domin- 
ion Parliament) without interfering with and 
modifying *ome of the ordinary rights of pro- 
perty and other civil rights, nor without pro- 
viding some mode of special procedure for the 
vesting, realization and distribution of the estate 
and the settlement of the liabilities of the in- 
solvent. Procedure must necessarily form an 
essential part of any law dealing with insol- 
vency. It is therefore to be presumed, indee*iit 
is a necessary implication, that the Imperial 
Statute in assigning to the Dominion Parlia- 
ment the subjects of bankruptcy and insolvency 
intended to confer on it legislative power to 
interfere with property, civil rights and proce- 
dure within the Provinces, so far as a general 
law relating to those subjects might affect them. 
Their lordships therefore think that the Parlia- 
ment of Canada would not infringe the exclu- 
sive powers given to the Provincial Legislate res 
by enacting that the judgment of the Court of 
(Queen's Bench in matters of insolvency should 
be final, and not subject to the appeal as of 
right to Her Majesty in Council allowed bv 
Art. 1178 of the Code of Civil Procedure/' 
Cushing & Dupuy, 24 L. C. J. 151, & 3 L. N. 
171, P. C. 1880. 

66. Motion on part of respondent to dismiss 
the appeal a* having been taken after the expira- 
tion of the eight days under the Insolvent Act. 
On the part of apj>ellant it was contended that 
the Federal Legislature had no right to nhorten 
the delay fixed by the ordinary procedure — 
Held, that the Dominion Parliament ha? a 
right to legislate on matters of procedure in- 
cidental to a subject assigned to it, and appeal 
dismissed. Girouard & Germain, 3 L. N. 109, 
Q. B. 1880. 

57. In Matters of Interest.— The Act of the 
Quebec Legislature, 41 Vic. cap. 27, in so far 
as it purports to authorize the city of Montreal 
to charge 10 per cent, interest "on arrears of 
taxes, is unconstitutional- City of Montreal v. 
Perkins, 2 L. N. 371, S. C. 1879. 

58. By the Act of Canada 14 & 15 Vic, cap. 
128, sec. 75, the city of Montreal waa given the 
right to impose interest, increase, addition or 
penalty at the rate of ten per cent, on arrears 
of taxes and assessments. Subsequent! y to 
Confederation the Legislature of Quebec, by the 
Act 37 Vic. cap. 51, repealed this provision, 
and substituted another empowering the *ani 
Corporation to impose interest at the rate of 
ten per cent, on such arrears. By a still later 
A<H (41 Vic. cap. 27) the Legislature of Que- 
bec changed the word interest to those ot the 
original Canadian Act, increase, addition or 
penalty — Held, that both provisions relating 
to the imposition of interest either eo nomine 
or by the name of ivcrease, addition or penalty 
were unconstitutional and ultra vires of the 
Quebec Legislature. Boss v. Torrance k City 
of Montreal, 2 L. N. 186, & 9 R. L. 565, S. C. 
1879. 
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59. The plaintiff claimed the Bum of $170.33, 
amumii of coupons due on bonds. The defence 
ias that the binds were issued under Q. 37 
Vic. cap. 57,* and that that Legislature could 
Dot enact a law authorizing the company to 
enter into any contract binding on it by which 
a rate of interest higher than fix per cent, wan 
to be paid, and that the coupons being at the 
rate of seven per cent, the obligation was void, 
or, at most, good only lor six per cent. The 
answer to this was that the company was 
authorized tu borrow, and could legally agree to 

er seven per cent., or such other rate as might 
-pecially agreed upon — Held, main taming 
[he action. Macdougall v. Montreal Ware- 
huvxiny Co., 3 L. N. 64, & Royal Canadian la- 
iwunce Co. v. Montreal Warehousing Co., 3 
LS. 155, S. C. 18B0. 

60. And held, ihat corporations other than 
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61. 7ii Mattera of Navigation. — Action of 
damages against the St. Lawrence Navigation 
Company, lor having wintered their boots in 
Ibe mouth of the River St. Maurice during the 
sinter of 1874-75. The action waa baaed on 
letters patent granted to the plaintiffs by the 
Quebec Government, which conceded to them, 
as proprietors, all rights in the water lots at the 
point in question extending to low water mark 
and aloug the bank of the river. The plaintiffs 
pretended that the defendants should pay dam- 
ages for having wintered tlieir boats within the 
limits of snail grant, and having themselves mid 
their employees passed and repassed aloug the 
land of the plaintiffs during the winter in going 
wand irom the said boat.", the whole without 
the permission of the plaintiff. The defendants 
pleaded that the Quebec Government hail no 
right or authority to make such grant, aa the 
shores of the river and extending to the part of 
the river where their boats had been anchored 
nas under the exclusive control of the Domin- 



ient under which the plaintiffs claimed were null 
and void. The Superior Court maintained this 
pretension, but in appeal— Held, that the 
authority of the Quebec Government did extend 
to the naler lots along the bank of a navigable 
river, but subject to the tacit restriction that 
they should do nothing which should in any 
*ay injure or interfere with the requirements of 
navigation, and therefore while the letters pa- 
tent were perfectly good and valid, the plain tilts 
could not claim anything or impose anything on 
the defendants lor having wintered their boats, at 
IcB.t so long as they bad constructed no quays, 
wharves or other improvement* ol which the 
defendants had availed themselves, and as the 
plaintiffs had not proved that tbev bad suffered 
any damage from the passing and repassing or 
ti>e deiendant*' employees u> and from tlieir 
tuau, that they had no right of action against 
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defendants; but, as defendants had raised a con- 
testation which had not been sustained in appeal, 
no costs in appeal would be ordered. Nurmitud 
& La Cie. de Navigation <rri St. Laurent, 4 
Q. L. R. l,S. C.,& 5Q. L. H. 215, & 10 R. L. 
613, Q. B. 1879. 

62. In Matter* oj Precedence.— Tbt British 
North America Act has not invested the Legis- 
latures of the Provinces with any control over 
ihe appointment of Queen's Counsel, and as Her 
Majesty forms no pari of the Provincial Legis- 
latures, asshedoes of the Dominion Parliament, 
no act of'anysuch Local Legislature can in iiny 
manner impair or affect her prerogative right to 
appoint Queen's Counsel in Canada directly or 
through Her Representative the Governor 
General, or vest such prerogative right in Ihe 
Lieut. -Governors of the -\ ■ ■■■*.~ Lenoir & 
Ritchie, 3 S. C. Rep. 575, 4 2 L. N. 373, Su. 
Ct. 18J9. 

63. In Matter* of 'Public Order.— The exemp- 
tion ol" salaries of public employ :-e* is a matter 
of public order, and therefure uie Legislature of 
the Province of Quebec has not the power to 
declare seizable the salaries ol employees of the 
Federal Government.* Brans & Iludoii &, 
Browne, 22 L. C. J. 268, a. C. 1877. 

64. In Matter* of Taxation. — The Legislature 
of Quebec has no power to compel insurance 



should be paid by stamps affixed to the pulu 
issued, and an Actpassedt.. Hint effect was held 
to be unconstitutional, ultra vires and vo:d. 
Anger*, Attorney. General vro Hegiiui i The 
Queen Insurance Co., 21 L. C. .1. 77, S. C. ; I 
L. N. 3, 410, Q. B.&P. C. ; £22 L. C. J. 307, 
P. C. 1878. 

II. Limits or. 

65. Except where the constitution has im- 
posed limits on the legislative power, it must be 
considered practically absolute. Henderson 
v. St. Michel Hood Co., 2 L. N. '262, S. C. 1870. 



LEGISLATURES. 

I. Constitution of. 

66. Her Majesty the Queen forms no integral 
part of the Legislatures of the Provinces as she 
does of the Dominion Parliament, Lenoir v. 
Ritchie, 2 L. N. 373, Su. Ct. 1879. 



LESION— See OBLIGATIONS. 

LESSOR AND LESSEE. 

I. Action by Pdrchasku of Leaseu Pre 

II. Action for Rest mot tet Due. 



irahub 



y ue bee i 



iuiin bemi nailer I 







455 LESSOR AND LESSEE. 



LESSOR AND LESSEE. 456 



III. Action Concerning. 

IV. Action on Verbal Lease. 

V. Apportionment of Taxes. 

VI. Compensation of Rent. 

VII. Damages for Deterioration. 

VIII. Demand of Rent. 

IX. Jurisdiction in Cases of, see JURIS- 
DICTION. 

X. Liability for Repairs done. 

XI. Liability of Lessee. 

XII. Liability of Lessor. 

XIII. Liability of Surety. 

XIV. Notice to Quit. 

XV. Payment of Kent. 

XVI. Possession of Premises. 

XVII. Privilege of Lessor. 
X VIII. Rights of Lessee. 

XIX. Rights of Lessor. 

XX. Rights of Subtenant. 
XaI. Sublease. 

XXII. Termination of Lease. 

XX III. Uninhabitable Premises. 

I. Action by Purchaser of Leased Prem- 
ises. 

67. The plaintiff and appellant purchased a 
house of which the delendant had a lease, and 
in his deed of purchase recognized the lease and 
undertook to he subject to it. tie afterwards took 
petitory action to gain possession, alleging that 
the lease had expired— Held, that the petitory 
action was wrongly brought; that, having re- 
cognized the lease, his proper recourse was an 
action in ejectment as between lessor and lessee ; 
and that, moreover, there being no term fixed by 
the lease, that defendant was entitled to three 
months' notice. Boudreau & Dorais, 10 R. L. 
458, Q. B. 1880. 

II. Action for Rent not yet Due. 

68. In a saisie gageriepar droit de suite for 
rent not yet due, in which the new lessor is mis 
en cause, the seizure will be declared good to the 
end of the first lease, unless the amount is sooner 
paid or the lease is cancelled, and the defendant 
will he condemned to pay the costs. Sans/agon 
v. Boucher, 6 Q. L. R. 384, C. C. 1880. 

III. Actions Concerning. 

69. The right of the court to hear actions 
between lessor and lessee in vacation will in- 
clude a special demand to compel the landlord 
to secure to the tenant the peaceable and un- 
disturbed enjoyment of his premises. Attorney 
General v. Cote; 3 Q. L R. 235, S. C. 1877 j 887 
C. C. # 

IV. Action on Verbal Lease. 

70. Action on a verbal lease made for a year 
at a rental of $48, payable in monthly payments 
of $4. Plaintiff claimed $8, being the rent of 



* Action to annul or to rescind a lease, or to recover 
damage* resulting from tbe contiaveutlon of any of the 
stipulations of the leane, or the nonfulfillment of any of 
the obligation* which the law attaches to It, or arising 
from the relation of lessor and le*«et»,»ie- instituted either 
in ttie Superior Court or in the Circuit Court, accordiug 
to the valuo or the amount of the leot or the amount of 
damages alleged. 887 C. C. P. 



two months, and asked besides for the resiliation 
of the lease and the ejectment of the defendant. 
The plaintiff proved a verbal lease, and also that 
there were two months rent due, and, further, 
that there was a stipulation between the parlies 
that in case the defendant failed to pay each 
month's rent as it became due the plaintiff could, 
the first of the following month, demand the 
resiliation of the lease — Held, dismissing tbe 
action saufrecours, that plaintiff had no action 
until three terms were overdue. Pelletier v. 
Lapierre, 7R.L. 241, S. C. 1878. 

V. Apportionment or Taxes. 

71. The plaintiff, the lessor, sued defendant 
for his share of the taxes on a building, part of 
which was rented to defendant for $650 and the 
other part to another for $1,500. The other 
tenant sublet his portion for $2150 — Held, that 
in distributing the taxes the lessor was not 
bound to consider the increased.rent obtained br 
the other tenant for his portion. Bouthillier k 
Cairns, 2 L. N. 246, 3. C. R. 1879. 

VI. Compensation of Rent. 

72. Action for $120, two years' occupation of 
a house and in ejectment. Defendant pleaded 
that he settled with the plain titf for thereat of 
the first year, and as to the reut of the second 
it was compensated by the greater sum of $500. 
due from plaintiff to defendant under a notarial 
obligation, on proof of which action dismissed. 
Thymeus & Beautrong, 9 R. L. 540, S. C. 1879. 

VII. Damages for Deterioration. 

73. Action against a lessee for deterioration 
of premises and the bad condition in which they 
were left, and $200 claimed. Defendant pleaded 
that he had left them in a better state than 
when he had received them, but the bouse was 
in a defective state, that the roof leaked, and 
that lie suffered damages in consequence to the 
extent of $130. Question entirely of proof, and 
a judgment again >t defendant for $150 was con* 
firmed in appeal. Holland & Ferguson, 8 R. L. 
119, Q. B. 1876. 

VIII. Demand of Rent. 

74. Where by the lease domicile is elected by 
the lesseeat the premises leased, the rent is pay- 
able there, and if no demand of payment hare 
been made prior to suit at such domicile the 
action will be dismissed, provided defendant 
show that he was ready to pay his rent there 
and bring the monev into Court. Uearn &Mc- 
GoldHck, 3 Q. L. R^368, C. C. 1876, & Whyttb 
Noonan. Ibid. 

IX. Liability for Repairs Done. 

75. Where the lessor after a fire told the les- 
see to get the necessary work done to restore 
the house, and send the account to him, and it 
was proved also that the lessor had the house 
insured and received the insurance money 
arising from the fire— Held, that he was properly 
sued for Hie cost of the restoration. Saluk 
Bell, 8R. L. 536, Q. B. 1878. 
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76. Appellant on the 7th April, 1873, was in 
occupation of a varnish factory, which he had 
leased from respondent, when a fire orginating 
in the factory consumed it as well as the adjoin- 
ing premises belonging to respondent. Action 
by the latter to recover $8,500 damages occa- 
sioned by the fire, which he alleged to have 
taken place through the negligence and 
want of skill of appellant and his men in 
the manufacture of varnish from benzine. 
—Held, confirming judgment of the Queen's 
Bench, that having failed to establish that the 
fire occurred without any fault of his or of his 
men, in accordance with the terms of Art. 1629 
of the Civil Code,* he should be condemned to 
pay the damages caused to the premises leased 
by him ; and, moreover, that respondent having 
proved that it was through the negligence of 
appellant's men that the fire occurred, he was 
liable under Art. 1630 of the Civil Codef for the 
damages to the adjoining premises. Jamicson 
k Steele, Su. Ct£ 1878. 

77. The lessee has no right to dam ages against 
the lessor, or his representatives, for loss of the 
use of a barn destroyed by fire where the lessor 
pleads that the barn was destroyed by the fault 
or negligence of the lessee, unless the lessee 

1>leads and proves the contrary, as there is a 
egal presumption in favor of the lessor and 
against the lessee under such circumstances, 
under Art. 1629 of the Civil Code.* Hache k 
McGauvran, 10 R. L. 194, S. C. 1879. 

78. After Sale of the Property.— In 1875 the 
defendants leased an immoveable by lease to 
expire the 1st July, 1877. In 1876 the owner of 
the property failed, and the plaintiffs became 
the purchasers from the assignee of the property 
in question. After the adjudication they re- 
ceived the rent from the tenants up to the first 
of May, 1879, under the terms of the lease. The 
lease having at that date terminated the defen- 
dants quitted the premises. The plaintiffs im- 
mediately issued a saisic gagerie, on the ground 
that the failure of the former proprietor and the 
subsequent eale and adjudication of the proper- 
ty had cancelled the lease, and that the defen- 
dants by remaining in the premises after the first 
of May had bound themselves for another year. 
— Held, that the plaintiffs by receiving the rent 
under the old lease had tacitly confirmed it, and 
the defendants had a perfect* right to leave the 
premises. SocUU de Construction Metropolitaine 
k Len Commissaires oVEcoles Catholioues de la 
CiU de Montreal, 24 L. C. J. 25, Q. fl. 1879. 

79. Plea that defendant was obi iged to leave the 
premises leased by him in consequence of their 
having been damaged by fire — Held, that there 
was no proof of damages to the premises so as 
to justify defendant in leaving, ana, at all events, 
de fend aii t was primd facie liable for it. McDou- 
gaU v. Hamburger, 2 L. N. 332, 8. C. 1879. 

* When lots by Are oeeura Id the premises leased there 
if a legal presumption In favor of the l»ssor that it wu 
censed by the fault of the lessee, or of the persons for 
whom he Is responsible, and unless he proves the con- 
trary ne is answerable to the lessor for snoh loss. 1029 
CC. 

1 The presumption against the leasee declared in the 
■aft preceding article exists in f «vor of the lessor only, 
and not in Javor of the proprietor of a neighboring pro- 
perty who suffers loss by Are which has originated In the 
premises occupied by such lessee. 1680 C. (J. 



I Not reported. 



80. A tenant who in good faith has paid rent 
in advance to the proprietor of an immoveable, 
even for a term less than one year, may be com- 
pelled to pay the rent a second time to the hy- 
pothecary creditor whose claim is not satisfied 
bv the sale of the said immoveable. Dupuy v. 
McClanaghan, 3 L. N. 340, S. C. 1880. 

XII. Liability of Lessor. 

81. On the 2nd of June, 1877, the defendant 
leased to the Railway Commissioners part of a 
building of which he (the defendant) occupied 
a part himself as a wholesale dry goods store, 
and the centre of the building was leased by him 
as an auction room. The Commissioners occu- 
pied without lease from the 1st November pre- 
ceding the largest part of the premises described 
in the lease of the 2nd of June. The lessee of the 
centre part of the building having set up ma- 
chines for the manufacture of boots and shoes,to 
the great inconvenience of the Commissioners 
and their employees, who were disturbed bv the 
noise and jar, the Commissioners protested the 
defendant (the lessor), and called upon him to 
put a stop to the nuisance. The defendant did 
nothing, and on action brought— Held, that 
a lessor who suffers one of his tenants to change 
the destination of the leased premises, so as to 
render them uninhabitable to other tenants of 
the same building, is responsible, and will be 
ordeied to put an end to the trouble and secure 
to the others the peaceable enjoyment of the 
premises. Attorney General v. C6U, 3 Q. L. R. 
235, S. C. 1877. 

82. The plaintiff, a grocer, sued his landlord 
for damages done to hie stock of groceries by 
rain thatpenetrated through the walls during a 
storm. The question was as to the liability of 
a landlord for damages caused by the absence 
of grosses reparations which he had never been 
called upon to make — Held, liable. Seanlan v. 
Holmes, 2 L. N. 185, S. C. 1879. 

83. Bill in a subsequent case between the 
same parties arising out of another flood, 
the plaintiff complained that on the 21st July, 
1880, the leased premises were, through the 
gross carelessness and neglect of the defen- 
dant, flooded with water, by reason of which 

§oods of the tenant were damaged to the extent of 
162.25. Defendant pleaded that the plaintiff 
knew, when he leased the premises, that the 
flooding was the result of the situation of the 
premises, arising from the drain which brougth 
the water from the upper part of the street, and 
entirely owing to the insufficiency of the drain ; 
that all the neighboring properties were subject 
to the same overflow, and the overflow of the 
premises in question was not owing to want of 
repairs ; that the water came from the public 
drain under the control of the City Corporation, 
which was insufficient to drain off the water 
and all the neighboring cellars were flooded at 
the same time ; that defendant had the wall of 
the cellar cemented in 1879, without the possi* 
bility of remedying the inconvenience com- 
plained of. Per Curiam. — The evidence shows 
that on the 2 1st July, 1880, when the d image 
occurred, there was a violent and heavy fall of 
rain which flooded the streets to the level of the 
pavement, and the water came into the cellar ai 
well through the walls as through the drain 



16 
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connecting the cellar with the public drain of the 
street. At the same time the neighboring cellars 
were flooded from the same cause, and it is in 
evidence that the plaintiff had had previous ex- 
perienceof such floods. In July, 1878, he suffered 
from a flood caused by a heavy fall of rain, and 
recovered damages from Holmes. ( Vide Supra,) 
Since then, while he placed goods as before in the 
cellar, he placed them above the level of the 
flood of 1878. Should Defendant pay the damages 
caused by the last flood ? Troplong — Louage, 
torn. 2, n. 198: "Pour que le locateur soit 
term de garantie, il fautque le preneur n'ait pas 
eu connaissance de defaut et des vices." So 
also Pot bier — Louage, n. 113; and Duvergier — 
Louage, torn. 3, n. 341, 2, 3. Here the plain- 
tiff' knew by the flood of 1878 of the liability to 
inundation, to say nothing of the notoriety of 
the neighborhood and his previous residence in 
the locality, and he continues the lease beyond 
the first year into the third. I do not consider 
that law or equity should hold the proprietors 
to pay damages caused by an inundation through 
water flowing down from a higher level. It was 
held in France in the case of Bourbevelle v. 
Crouzoz— Cretel, 49 Sirey 2 : 77, 23 January, 
1849, that a tenant had no action of warranty 
against his landlord for an inconvenience re- 
sulting from a fact inherent to the locality in 
which the premises lay, such as the habitual 
inundation of cellars, when it was notorious 
that such a state of things existed. Action dis- 
missed. Scanlan v. Holmes, S. C- 1881. 

XIII. Liability op Surety. 

84. The surety of a lessee remains liable 
tinder a tacit reconduction of the lease without 
any new obligation on his part. Kerr v. Had- 
riU, 10 R. L.192, S. C. 1879. 

XIV. Notice to Quit. 

85. When the rent under a lease i£ made 
payable by the quarter, and the lease is not 
for a term fixed, the lessee is entitled to three 
months' nolice before he can be expelled. Bow 
drais & Dorais, 10 R. L. 458, Q. B. 1880. 

86. The defendant was tenant of plaintiff 
under a lease which had been continued by 
tacit reconduction, and the plaintiff notified him 
on the 1st April that the lease would expire on 
the rirst of May following, and that he would 
require possession of the leased premises at that 
time — Held, that as the notice was not from 
the first of February the lease was continued for 
another year. Lufce v. Wickliffe, 22 L. C. J. 
41, S. C. R. 1877 ; 1 Dig. 728-37. 

XV. Payment op Rent. 

87. Payment of rent must be demanded be- 
fore action brorght. Thymens v. Beautranc, 2 
L. N. 264,8. C. 1879. 

XVI. Possession of Premises. 

88. Action of damages for breach of contract 
to deliver possession of certain premises leased 
by the defendant to the plaintiff. There was no 
pretence of malicious withholding, the defendant 



being simply prevented from delivering thepre- 
mises for the reasons stated in his plea — Held, 
following the ruling in Lepage & Girard,* and 
overruling the judgment of the court of firrt 
instance, that nominal damages should be 
awarded, although no special damage wad 
proved. Mulcair & Jubinville, 23 L. C. J. 165, 
S. C R.1878. 

XVII. Privilege of Lessor. 

89. In November, 1876, the respondent issued 
a same gagerie against the tenant or lessee of 
a saw mill belonging to him, and under such 
writ a quantity of sawn lumber was seized. 
Appellant intervened, and claimed the lumber 
as belonging to him and being on the premises 
for the purpose of being sawn, and was lying 
there subject to appellant's order. Evidence 
proved that this was the case, and that plaintiff 
knew it was the property of inter venant — Held, 
that it was not subject to the landlord's privi- 
lege under 1619 of the Civil Code.f Price & 
Hall, 10 R. L. 120, Q. B. 1876. 

90. The intervening party purchase 1 an 
agricultural implement from the defendant, a 
dealer in such things, with the understanding 
that it should be removed without delay. Short- 
ly after the sale the intervenant went for it, but, 
in consequence of snow having fallen and ice 
formed about the instrument, it was feared that 
it might be injured by being cut out, and it was 
allowed to remain until the spring, when it was 
seized for rent due by defendant — Held, that, 
under the circumstances, it was transiently and 
accidentally on the premises, and not subject to 
the landlord's privilege.? McGreeoy v. Gtngras 
& CoU, 3 Q. L. R. 196, S. C. 1877. 

91 . In an action of saisie gagerie the oppoeant 
claimed certain things as belonging to her aod 
not to the lessee — Held, that the privilege of 
the lessor covered the things claimed. Belangcr 
v. Bog & Dorion, 2 L. N. 378, S. C. 1879. 

92. Intervenant alleged that the sewing- 
machine seized in the cause lor rent belonged 
to him, and that the defendant would be owner 
of it only when he had finished paying tor it. 
The plaintiff replied that the defendant was in 
possession of the sewing machine when he took 
possession of the premises, that he had ever since 
been in possession of it and paid part of the price 
of it. On proof of this intervention dismissed. 
Michaud v. Guilbault, 6 Q.L. R. 156, C C. 
1880. 

93. The lessor cannot, by an agreement with a 
third person, extend his privilege on the effects 
in the possession of the lessee to more than 
eight days from the time of leaving the leased 
premise*, even where such effects are the pro- 
perty of the third person, his privilege being 
absolutely extiuct after the expiration of eight 
day 8. Beam v. Vezina & JfOrsonnens, 6 
Q.L.R. 93, C. C. 1880. 



•4 ft. L. 664, and see I Dig. 892,162. 

t The lessor has, for the payment of his rant and other 
obligations of the lease, a privileged right upon tbe 
moveable effects which are found upon the property 
leased. 1619 C. C. 

X Reversed in Review on points of procedure. 4 Q. L. &• 
203. 
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94. A cart voluntarily left in the possession 
of a tenant by a third party during several 
months is liable to seizure and sale by the land- 
lord in payment of bis rent, in the absence of 
proof that the landlord had reason to know that 
the tenant was not proprietor of the cart. 
Beaudry k Lafteur & Ferry, 24 L. C. J. 150, 
8. C. R. 1880. 

XVIII. Rights of Lessee. 

95. The purchaser of a farm during the 
pendency of a lease has no right to the hay 
grown on the farm and harvested by the lessee, 
and in his possession at the time of the sale. 
Brody v. RendaU, 9R.L 512, S. C.R. 1878. . 

96. Defendant had leased a shop to the plain- 
tiff, and had covenanted in the deed of lease to 
put a window into the building, so as to throw 
more light into the place, without fixing any 
time within which it was to be done. On the 
10th of August the plaintiff put the defendant 
en demeure to fulfil this obligation under the 
lease, and the next day took action to rewind 
the lease, and to get $1,000 damages — Held, 
that, 1st, the action was premature; and, second- 
ly, that no damages could be claimed for any- 
thing before the mise en demeure. FiliMen k 
Meir, 8. C. R. 1877. 

97. Notwithstanding a clause in a lease stipu- 
lating that all improvements and additions 
made during the lease will remain to the pro* 
prietor at the expiration thereof, the lessee has 
a right to carry away double windows which he 
had placed on the house. Plamondon & Le- 
febvre, 3 Q. L. R. 288, C. C. 1877. 

98. Where one of several tenants painted the 
entire front of the leased building a conspicuous 
red color, and the defendant who leased the 
upper fiats, and to whom this color was offen- 
sive, covered over the red with a neutral tint — 
Held, that the lessor had no ground of rescission 
against the latter on account of the change. 
Dtguire v. Marchand, 1 L N. 326, 8. C. R. 
1878. 

99. Plaintiff complained that by a lease the 
defendant leased him a stoop and yard, in St. 
Joseph street, at the rate of $410 per annum, 
and for $140 paid agreed to give him immediate 
possession; that plaintiff made this bargain 
with a view to obtaining the good-will of the 
business ; that defendant had reiused to deliver 
the premises, and plaintiff was well founded in 
demanding $1,000 damages. The defendant 
pleaded that the premises did not belong to him, 
and that he baa by error and in good faith 
leased them to the plaintiff. On the evidence 
the Court found the plaintiff entitled to $457. 
AUard & Quintal, 8. C. 1879. 

100. The plaintiff leased from the auteurs of 
the defendants a house to be used as a photo- 
graph gallery. Subsequently the defendants 
erected on the adjoining property a wall twenty- 
two feet in height, which had the effect of de- 
priving the plaintiff of a portion of his light— 
fltld, that the erection of the wall in question 
constituted an infringement on the plaintiffs 
rights under his lease, and save rise to a right of 
retaliation of the lease ana to damages against 
the representative of his lessor. Remillard v. 
Cowan, 6 (J. L. R. 305, 8. C. 1880. 



XIX. Rights of Lessor. 



101. On 29th September, 1875, a writ of com- 

fulsory liquidation, under the Insolvent Act of 
875, was issued against one H., of Montreal, 
piano vendor, at the suit of the Exchange Bank. 
On 2nd October appellant presented a petition, 
whereby he -alleged 1 that about 1st May, 1875, 
he, the petitioner, delivered to EL, to be kept 
stored for six months, one piano ; and that under 
the above writ the official assignee took and has 
possession, not only of the insolvent's goods and 
effects, but also of the aforementioned property 
of petitioner. Petitioner therefore prayed that 
the a&<*ignee be ordered forthwith to deliver up 
to petitioner the piano upon payment of any 
storage charges that may be due upon the 
same. This petition appellant supported by a 
short affidavit that it contained the truth. The 
respondents intervened, alleging that on the 
23rd September, 1875, said H. was indebted to 
them in the sum of $322.12 for a balance of rent 
due under lease of premises, dated May, 1875, 
and that respondents had seized the piano and 
other effects before the assignment. Upon this 
issue was joined between respondent and appel- 
lant, and it was proved, among other thing*, 
that the piano was stored with fi. in May, 1875, 
at the rate of $20 for six months. It was also 
established that H. used the premises for ware- 
house, and that this use of the building was 
known to respondent. Upon this issue and this 
evidence the Court below declared the piano 
to be the property of appellant, but at the same 
time declared it subject to a lien for respondent's 
rent to an amount of over $600, accruing and 
to accrue, appellant was also condemned to pay 
his own costs and a part of respondent's on 
his intervention — Per Curiam — Without now 
adverting to the old law, which, in the opinion 
of this court, would not sustain such a decision, 
the 1622 Art. of our Code seems to dispose of the 
matter in terms that admit of very little doubt. It 
runs thus : — " It (the lessor's privilege) includes 
"also moveable effects belonging to third per- 
" sons and being on the premises by their consent, 
" express or implied, but not if such moveable 
" effects be only transiently or accidentally oil 
" the premises, as the baggage of a traveller in 
" an inn, or articles sent to a workman to be 
" repaired, or to an auctioneer to be sold." 
Now, it is clear from the evidence that this 
piano was on the premises transiently, and 
therefore comes within the exceptions men- 
tioned above. The fact of its being omitted in 
the cases given in the law by way of il lustration, 
we think doe* not preclude it from the oper- 
ation of the Code. There is one cane among 
many others well known to the profession, and 
that is Eastty vs. the Fabrique of Montreal. As 
we view this case, the law and the jurispru- 
dence concur in compelling us to reverse this 
judgment, and it is reversed accordingly with 
costs against respondent. Ireland & Henry, 
Q. B. 1876. 

102. A tenant became insolvent, and the leased 
premises, which were vacant, subsequently be- 
coming uninhabitable the landlord proceeded 
to execute certain repairs — Held, that in default 
of a demand by the lessee or his representative, 
the assignee, to rescind the lease it continued to 
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subsist, and the lessor was entitled to rent, less 
the time occupied in making repairs. Holland 
k ^n 22 L. C. J. 164, Q.B. 1877. 

I OH. Where the lessee had sub-let, and the 
sub-lessee had failed and made an assignment, 
under the Insolvent Act, to an official assignee—- 
Held, that the right of the lessor to his process 
by saisie gagerie against the principal lessee, 
and privilege on the goods found still remained, 
and that notwithstanding he had accepted the 
rent for several terms from the sub- lessee, where 
no express novation and discharge of the prin- 
cipal lessee was proved. Boyer v. Mclver & 
Craig, 21 L. G. J. 160, S. C, A 22 L. C. J. 104, 
8. G. R. 1877. 

104. The defendant, as one of a commercial 
firm, having made an assignment in insolvency, 
the plaintiff, his landlord, took an attachment 
against him individually for rent due and to be- 
come due. The defendant demurred, on the 

ground that the rent had not previously been 
emanded, and that no right was shown to claim 
rent not yet due — Held, that neither of these 
grounds would support the demurrer in view of 
plaintiff's declaration that defendant, as a mem- 
ber of the said firm, had made an assignment 
in insolvency. Plantc v. Robitaillt, 4 Q. L. R. 
225, 8. C. 1878. 

105. Where a lease contains a clause that all 
the furniture in the house leased without ex- 
ception shall be liable for the rent, the lessee 
cannot invoke the exemptions set forth in Arts. 
556, 557 and 558 of the Code of Procedure. Robi- 
iaille v. Bolduc, 4 Q. L. R. 179, G. G. 1878. 

106. And such a clause in a lease is not con- 
trary to public order. 26. 

107. An action to rescind a lease may be 
brought against a lessee who has become insol- 
vent during the term of the leane Lor anger He 
Clement, 1 L. N. 326, 8. C. R. 1878. 

108. And a writing signed by the lessor, and 
not accepted by the lessee, promising that a new 
lease should be entered into after a certain date, 
did not constitute a new contract of lease which 
could be pleaded in defense to an action to res- 
cind the original lease. lb. 

109. Action for the quarter's rent, due 1st of 
August of last year. The premises had been 
originally leased to a firm that became insolvent, 
and the assignee notified the plaintiff that the 
lease would terminate on 1st May, 1876, and 
after that the defendant went into possession 
for the benefit of the creditors, with the assent 
of the assignee and of the plaintiff. A saisie 
gagerie was issued for the last quarter on the 
29th April, on the ground that defendant was 
removing the stock. There were two points : 
Was the defendant liable as a tenant of the 
plaintiff under the law, and was he removing 
the stock ? — Held, that the proof was clear on 
that point. There were two insolvencies and 
two notices of termination, the composition at 
first agreed on not having been carried out. De 
fend ant, by his petition in the Insolvent Court, 
alleged that the effects were his property, and 
in his possession. It did not matter what ar- 
rangements he made with the insolvents or 
with their creditors, to which the landlord was 
not a party. He was in no better position to- 
wards the latter than the first tenants whose 
place he took. Under Art. 1608 G. C he was 
presumably tenant of the plaintiff, and liable as 



lessee. Action maintained with costs: Joseph 
k Saunders, 8. G. 1878. 

110. In an action in ejectment the defendant 
proved that the key was demanded from him 
on the 4th May, and that at his request the plain- 
tiff, by his agent, consented to leave it in his pos- 
session the day following, and the action was 
taken the fourth — Held, that the defendant would 
not be condemned in costs. Bell v. Burlandr 
Desbarats Lithographic Co., 9 R. L. 540, 8. G. 
1879. 

111. Where a lessor seized a horse par droit 
de suite, a horse which had been on the premises, 
but it was proved did not belong to the defend- 
ant but to the opposant, an outside party — Held, 
that the seizure must be dischargea. Delvecckio 
v. Lesaae & Dtsmarais, 2 L. N.250, 8. C. 1879. 

112. Where, to an action for rent and to res- 
cind a lease (which was for nine years), the de- 
fendant pleaded that the lessor at the time of 
the execution of the lease was only usufructuary 
of the property, and had no longer any interest 
having since renounced her usufruct — Held, 
reversing the judgment of the Court below, 
that in an action under a lease the lessee could 
not call in question the lessor's title. Poitras 
& Berger, 2 L. N. 390, Q. B. 1879. 

113. An intervention by a sub-tenant, praying 
to have his effects exempted from the landlord's 
privilege for rent due. There was a prohibition 
against subletting in the lea.se, and it had been 
decided in the case of Sisters of Charity & Yuile 
et al, I. Dig. 750-188, that where such is the case 
the sub-tenant cannot claim the benefit of his pay- 
ments to the lessee, but his effects are liable for 
the whole amount of rent due. Smith v. Ltclcdrt, 
8. C. 1879. 

114. A lessor has no right to an action for 
the taxes due under the lease until he has him- 
self paid them to the corporation. MailU v. 
Richler, 2 L. N. 414, S. C. 1879. 

115. The defendant occupied the house of 
plaintiff from 1st May, 1878, to 1st May, 1879. 
by sufferance. In the beginning of May, 1879, 
he left the premises, and the plaintiff immediate- 
ly sued out a saisie gagerie par droit de suite 
to secure the rent for the year beginning the 
first of May, 1879. The demand was that the 
seizure be declared valid, and that the defendant 
be condemned to pay the rent for the year, 
namely, $240— Held, confirming the seizure, but 
refusing the seizure for such rent as would be 
found to be due at the end of the year, and main- 
tain ing that part of the plea which alleged that 
there was no rent due when the action was in- 
stituted. Joseph v. Smith, 3 L. N. 115, S. C. 
1880. 

116. The plaintiff seized a piano par droit de 
suite, the right to seize which she had renounced 
by a writing in the following terms : "I hereby 
" agree not to hold the above named pianoforte 
" for house rent or for any other claim against 
" Mrs. E."—Held, in the Court of first instance, 
that this agreement inured to the benefit of tbe 
tenant without the intervention of the owners of 
the piano. But in review this part of the judg- 
ment was reversed, and the agreement was held 
to be for the protection of the owners of the 
piano merely, and could not be made use of by 
the tenant for her advantage. Corse v. Hudson 
& Cordon, 2 L. N. 260, & 3 L. N. 78, S. C. R. 
1880. 
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1 17. Tbe plaintiff, having a judgment against 
defendant, took in execution a mare, omnibus 
and harness. Perrault claimed that they were 
his property, and could not answer for the rent 
due plaintiff, inasmuch as they did not furnish 
the place for which rent was claimed. The 
court below found in favor of the intervener. In 
review judgment reversed, and contestation 
maintained. Morin v. DenauU & Perrault, 
S. C. R. 1880. 

118. Appel Ian t got possession of respondent's 
house as subtenant of the principal lessee, 
whose lease terminated on the first of May, 1876. 
On the 2nd February, 1876, he wrote to respond* 
ent, offering to take the house at $500 a year 
for three fears, on condition of certain repairs 
being made. This letter was not formally ac- 
cepted but appellant staid on until May, 1878. 
when he gave up the house. The respondent 
would not take it off* his hands, but on the 1st 
August sued the appellant for a quarter's rent. 
Appellant pleaded that he was not a tenant for 
three years, but held the house by tacite 
reconduction from the principal or former 
lessee — Held, that as the appellant paid a hun- 
dred dollars a year less rent after the first of 
May, 1876, than the former lessee had been 
P*ymg> that it was evident he did not hold by 
tacite reconduction, and was liable for the rent 
of the current year. Hodgson & Ebon*, 3 L. N. 
300, Q. B. 1880. 

XX. Rights of Sub-tenant. 

119. The defendant leased a store from one 
Dubord, and some time after she sublet the same 
store to the plaintiff with the consent of the 
landlord, who intervened in the lease. Sub- 
sequently the defendant having refused to give 
possession to the sub-tenant, the latter took an 
action of ejectment in his own name. Defen- 
dant pleaded thai the action in ejectment per- 
tained to the lessor only — Held, that the action 
was well taken. Jaeger v. Sauve*, 1 L. N. 139, 
8. C. 1878. 

XXI. Sub-Lease. 

120. In July, 1874, the firm of B. H. & Co., 
which had carried on business as timber mer- 
chants for some years in the district of Three 
Rivers, leased to defendants the saw mills which 
they had constructed, as also certain buildings 
and a field adjoining, for the term of three years 
and four months, commencing the first of July, 
1874, and finishing the 1st October, 1877, at the 
rate of $700 for the first year and $800 for the 
subsequent years. One of the clauses of the lease 
provided that the lessee should not transfer his 
right in it without the express consent in writ- 
ing of the lessors. In the year following L. A. 
B., who had succeeded to the rights of fi. H. & 
Co., entered into a notarial agreement with the 
appellant, by which appellant engaged to put in 
machinery necessary for a fiour mill to the 
value of $3,000, and on his part L. A. B gave 
the free use and enjoyment of the mill and other 
dependencies mentioned in the first lease to ap- 
pellant for six years, terminating the first of 
June, 1881* In June, 1875, however, both par- 
ties failed, and made an assignment of their 
property to an official assignee. In 1878 ap- 



pellant, as attorney of his brother, to whom he 
nad previously transferred all his rights in the 
premises, transferred all his brother's rights 
therein to J. T., the other appellant. Subse- 
quently all the property and rights of L. A. B. 
in said premises were sold by the official 
assignee to his estate, and respondents became 
the purchasers, subject to the clauses and con- 
ditions of the aforesaid lease ami agreement. 
After their purchase respondents brought action 
under the lease, alleging that appellant had de- 
teriorated the premises; that he nad sub-leased 
them contrary to the conditions and stipulations 
of the lease, and that he had neglected to keep 
them insured, as he was bouna to do. They 
asked for the resiliation of the lease, and for 
damages to the extent of $l£00— Held, under 
these circumstances, that the stipulation of the 
flrat lease against subletting was still in force, 
and that the sub-lessee could be mis en cause 
by a mere service and notice of the action, but 
that the transfer and assignment made by the 
lessor did not comprise or include a claim for 
damages caused to the premises by deterioration 
previous to the assignment, unless such damage 
was special I v mentioned in the assignment. 
Rheaume & Panneton, 9 R. L. 594, Q. B. 1879. 

121. The lessor has not a right to obtain the 
rescission of the lease for violation of a stipu- 
lation againftt subletting, where the sub-lease 
has terminated before the institution of the 
action, and the lessor has not been injured 
therebv. Oareau v. Cinq Mars, 3 L. N. 355, 
S. C. 1880. 

XXIL Termination of Lease. 

122. On the first of August, 1868, one S. 
transferred to appellants, in trust for his credi- 
tors, his interest in an unexpired lease, ending 
first of May, 1873, he had of a certain hotel in 
Montreal, Known as the Bonaventure building, 
and in the furniture. On 1st April, 1870, A. P., 
the proprietor and lessor, after cancelling, with 
the consent of all concerned, the several leases 
of the said building and premises, gave a lease 
direct for a term of ten years to one G., at $6,000 
a year, of the building, and also of the furniture, 
belonging to S.'s creditors, and on the same 
day, by a notarial deed " agreement and accord," 
A. P. promised and agreea to pay to appellants, 
as trustees of S.'s creditors, whatever ne would 
receive from the tenant beyond $5,000 a year. 
In February, 1873, the premises were burned, 
with a large proportion of the furniture, and 
appellants received $3,223 for insurance on fix- 
tures and furniture, and $791, being the pro- 
ceeds of sale of the balance of the furniture 
saved. The lease with G. was then cancelled, 
and the landlord, after expending a large amount 
to repair the building, leased the premises to 
L. P. & Co., for $6,000 a year, from Oct., 1873. 
Appellants thereupon, as trustees of S.'s credi- 
tors, sued respondents, representing A. P., and 
called upon them to render an account of the 
amount received from G. and L. P. & Co. 
above $5,000 a year. The Superior Court of 
Montreal held, affirming the judgment of the 
Court of Queen's Bench, that the lease to G. 
terminated by force majeure, and that the 
obligation of A. P. to pay appellants the sum 
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of 91,000 out of the said rent of $6,000 ceased 
with the paid lease. Browne & Pinsonneault, 3 
8. C. Rep. 102, Sa. Gt. 1879. 

123. And the fact of appellants having alleged 
them Delves in their declaration to be the "duly 
named trustees of S.'s creditors " did not give 
them the right to bring the present action for 
S.'a creditors, the action, if any, belonging to the 
individual creditors of S. under Art. 19 of the 
Code of Procedure.* lb. 

XXIII. Uninhabitable Premises. 

124. The resiliation of a lease on account of 
the uninhabitable condition of the premises 
leased can only be granted on the most absolute 
proof that the premises are uninhabitable, and 
that that is the only recourse the lessee possesses. 



Marchand v. Caty et vir., 2 L. N. 263, & 23 
L. C. J. 259, A 9 R. L. 633, S. C. 1879. 

125. Action for rent of a house which defen- 
dant had never entered into occupation of, and 
bad refused to receive on account of its alleged 
unsanitary condition. The house was to be 
ready for occupation on the first of July, and on 
the afternoon of the 30th of June, according to 
the evidence of the sanitary inspector, it was 
not in a good sanitary condition — Held, that the 
defendant was not bound to receive it under his 
agreement Shuter v. Saunders, 3 L. N. 134, 
S. C. 1880. 



LETTERS OF ATTORNEYS— Sec 
ATTORNEYS. 



LETTERS OF CREDIT. 

I. Damages fob Cancellation of, see DA- 
MAGES. 



LETTERS PATENT. 

I. Appeal in Actions to Annul. 

126. The delay to appeal in actions to annul 
letters patent is only forty days. Angers, At- 
torney General & Murray, 3 L. N, l68, Q. B. 
1880. 

IT. Right of Quebec Government to Grant, 
see LEGISLATIVE AUTHORITY. 



LEVEL OF STREETS. 

I. Change of bt Corporation, see 
STREETS. 



•No person can u*e the name of another to plead, ex- 
cept the Grown, through its recognized officers. Tutors, 
curator* and others, representing persons who have not 
the free exercise of their rights, plea i in their own name 
hi t*>eir respective qualities. Corporations plead in their 
corporate name. 19 C C. P. 



LIBEL AND SLANDER. 
LEVIS. 
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I. Interpretation of Act amending Act of 
Incorporation of Town of, see ACTS OF 
PARLIAMENT. 



LIABILITY. 
1. Joint and Several, see OBLIGATIONS. 



LIBEL AND SLANDER. 

I. Action for. 

II. Against Candidates at Municipal Elec- 
tions. 

III. Aggravation of in Plea. 

IV. By Newspaper. 

V. By Physicians in Publishing the Ail- 
ments of their Patients. 

VI. Damages for. 

VII. In Petition to Municipal Council. 

VIII. In Pleading. 

IX. Jurisdiction in Cases of. 

X. Justification. 

XI. Pleading in Actions for, see PLEAD- 
IN G. 

XII. Publication of. 

XIII. What is. 

I. Action for. 

127. Action will lie for slanderous afid de- 
famatory words uttered by a priest during the 
course of his sermon. Vigneux & Noiseux, 21 
L. C. J. 89, S. C 1877. 

128. Action for verbal slander. Evidence 
held to be insufficient to support the demand. 
Mallette v. Guay, 2 L. N. 325, S. C. 1879. 

129. At a meeting of the cure' and marguil- 
liers of a parish, at which plaintiff was present, 
he pointed out to defendant, the eure\ that he 
was acting irregularly, and told him he should 
refer to the statutes and not to the authority he 
was quoting. The cure' replied "vous&tesun 
homme dangereux" — Held not actionable. La- 
fleury. Guilmette, 2 L. N.261, S.CR. 1879. 

II. Against Candidate at Municipal Elec- 
tions. 

130. Plaintiff was a candidate for the office of 
alderman at municipal elections held in 
Montreal, when, the evening previous to the 
voting, the defendant published in the Montreal 
Witness* letter signed Argus, in which he cau- 
tioned the public against plaintiff and his can- 
didature, accusing him of being a speculator and 
enriching himself at the public expense; and in 
order to give weight to his arguments be added 
that some months previous the plaintiff having 
undertaken, in his capacity of contractor, to res- 
tore a house which had been damaged by fire, 
asked for tenders for the different parts of the 
work ; that tenders were submitted, and among 
others one of $900 for the masonry, and that 
plaintiff told the contractor in that case that 
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hi* tender was too low ; the tender was there- 
upon raised to $1,200 and was accepted, but 
when the plaintiff was paving for the work he 
retained $100 for himRelh When the plaintiff saw 
the letter he went to the Witness office and 
demanded the name of the writer, and published 
himself a reply in which he explained that the 
tender referred to had been raised because it did 
not include all the work which had to be done, 
and denied that he had ever asked for or re- 
tained anything for himself as charged. De- 
fendant replied, reiterating his charges. Plaintiff 
sued for $10,000 damages. Defendant pleaded 
the truth of the charges, and that they were 
justified in the interests of the public, the plain- 
tiff being a candidate for a public office-— Held, 
on the proof that the defendant having failed to 
establish the truth of the charges was altogether 
unjustified in making them, and must pay $100 
damages and costs. Laurent v. Doutrc, 9 R. L. 
286, S.C. 1877. 

III. Aggravation of in Plea. 

131. Where a defendant sued for defamation 
of character pleaded that the action was brought 
for the purpose of extorting money — Held, to 
be an aggravation of the slander, and $200 and 
costs was awarded. Lepage v. Wylie, 1 L. N. 
162, S. C. 1878. 

IV. By Newspaper. 

132. The publisher of a newspaper at Mont- 
real who mails there copies of nie paper con. 
tainiog libellous matter to a number of indi- 
duals and to public reading rooms in Quebec, 
will be held to publish that matter in Quebec. 
Irvine A Duvemay, 4Q. L. R. 85, S. C. 1878. 

133. Action of damages for libel against the 
proprietors of the Star newspaper. The pas- 
sage complained of insinuated, as the plaintiff 
contended, that he, an alderman of the city, had 
an interest in a certain contract. The evidence 
established the plaintiff's case— Held, that the 
defendant was not justified in publishing the 
article without ascertaining the truth of the 
.statement, and judgment for $50 and costs of 
the action. MuUin v. Graham, S. G. 1879. 

V. By Physicians in Publishing the Ail- 
ments of theib Patients. 

134. A doctor has no right to publish in an 
account for professional services sent to his 
attorney for collection the nature of the malady 
for which he treated his patient, when such pub- 
lication is calculated to injure the patient's repu- 
tation. Hart v. Therien, 5 Q. L. R. 267, Q. B. 
1879. 

VI. Damages for. 

135. Action by a notary against the defen- 
dant for defamation of character uttered at the 
door of the parish church, St. Sauveur, at the 
close of mass as the people were issuing from 
church, and which consisted in the use of the 
following language : " Le Notaire Mathieu est 
accoutumi d faire des mauvaises pieces, et a 
Jorger des billets," and added that he (the 
speaker) had never signed a certain note in favor 



of one J. C, and that if his name was on the 
note it was the notary Mathieu who put it 
there — Held, that considering the language 
used was proved false, that the plaintiff was a 
person of good reputation, and the fact 
that the defendant was also of good reputation 
and standing in that community only made his 
words more injurious from the greater credibility 
attached to them ; considering that the retrac- 
tation and apology of defendant made at the 
church door was too late to avoid the injurious 
effect of the language and to prevent damages, 
judgment for $250 and costs, and judgment to be 
published at the church door for two Sundays. 
Mathieu v. Forget, 7 R. L. 669, S. C. 1877. 

136. Action of damages because the plaintiff 
had been called a voleur by the defendant. The 
judgment reduced the damages to $20, with 
costs of the Circuit Court. The plaintiff com- 
plained of this, but this court, while altering 
one of the considerants of the judgment, could 
not but confirm the judgment itself. Godin & 
Ennis, S. C. R. 1879. 

137. An action of damages for verbal slander. 
The plaintiff was one of a firm of stevedores, 
and his statement in substance was this : that 
the steamship Jesmoud, Captain Batt, arrived 
in port, this being one of the vessels that plain- 
tiff's firm was accustomed to unload; that one 
of the plaintiff's firm went to apply for the un- 
loading of her, but the defendant called out to 
Captain Batt not to give him the unloading, be- 
cause one of the firm, meaning the plaintiff had 
stolen some of his coal. The plaintiff com- 
plained of this expression, and also claimed for 
the loss of the work on behalf of himself and 
his partners. The court below found that de- 
fendant was not justified in making use of such 
an expression, and he was condemned to pay 
$50 damages. In review the court considered 
the judgment to be correct, and confirmed it, 
but the $50, it was observed, was allowed only 
for the verbal slander, and not by reason of any 
rights which plaintiff represented in the firm of 
stevedores. Bowden & Hart, S. C. R. 1880. 

VII. In Petition to Municipal Council. 

138. The defendant was a municipal elector 
of the township of Warwick, and the plaintiff 
at the time of the occurrence of the facts com- 
plained of was mayor of the village of Prinee- 
ville, and as such a member of the Municipal 
Council of the County of Arthabaska, in which 
the township of Warwi k is situated. The 
defendant and some other electors of the same 
municipality presented a petition to the said 
County Council, praviug that a certain bye-law, 
known as bye-law No. 7, should be set aside, 
and among the reasons alleged in support of 
the petition were that certain members of the 
council, including the plaintiff, had voted for 
such bye-law contrary to their convictions, from 
selfish motives, and for personal popularity, 
owing to elasticity of conscience and in contempt 
of their oath of office — Held, maintaining a 
condemnation for $25 damages, to be defama- 
tory and actionable, the said allegations not 
being material, and no proof appearing that they 
were made without malice or based upon reason- 
able or probable cause. Lavergne v. Lainesse, 
6Q. L.R. 241, 8. C. R. 1880. 
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VIII. Ik Pleadings. 

139. Action of damages by one advocate 
against another, on the ground that the defen- 
dant had in a factum in a previous case which 
they had had together, accused the plaintiff of 
fraud — Held, that without express proof of 
malice on the part of the defendant, the action 
must be dismissed, especially if both parties 
have been in fault and acted wrongfully toward 
each other. Barihe & Boudreault, 8K.L. 489, 
Q. B. 1878. 

IX. Jurisdiction nr Cases of. 

140. The plaintiff, residing in Quebec, brouzht 
action there against the defendants for a libel 
contained in their paper published in Montreal, 
where the defendants resided, but circulated in 
Quebec. Declinatory exception was filed, on 
the ground that the publication of the libel, if 
any, was in Montreal only — Held, dismissing 
the exception, that a person who mails in Mont- 
real libel Ions matter to be received and read in 
Quebec publishes that matter in Quebec. Ir- 
vine v. Duvemay et al„ 1 L. N. 138, S. C. 1878. 

X. Justification. 

141. In an action for libel against the Oour- 
rier du Canada, owued bv the defendant, who 
pleaded justification — Held, that a journal may 
publish accusations against an individual which 
would otherwise constitute a libel, provided that 
they are in the interests of the public, and are 
true; but if these are not proved the plea will 
on \y aggravate the offence. LangeUer & Brous- 
stau, 6 Q. L. R. 198, S. C. 1880. 

142. But if he proves good faith and apolo- 
gises these will serve in mitigation of the 
penalty. 76. 

143. The libel complained of consisted in the 
ublication in UEvenement of 23rd January, 
874, of a certain report of an election nomina- 
tion at Levis, at which scenes of violence had 
occurred, comprising the following words as ap- 
plicable to the plaintiff : " 11 y avait encore un 
" Monsieur R. P. Vallee et un M. Ely Dery qui 
" eux presidaient a la distribution dts bouts de 
€t fer et dts glaQons" — Held, no defence to say 
that the defendant, being a newspaper proprietor, 
must give his readers all the information he 
can on public matters ; or that what was said of 
the plaintiff formed part of a general report of 
the proceedings at a nomination ; or that scenes 
of violence took place at such nomination con- 
cerning which the public was desirous of being 
informed ; or that the article had to be written 
in haste; or that the information obtained was 
from persons worthy of belief; or that the 
article was written with the sole object of giving 
information to the public in the manner usually 
practised by newspapers generally ; or that the 
plaintiff had not demanded a rectification from 
the defendant Dery v. Fabre, 4 Q. L. B. 286, 
8. C. 1878. 

144. The defendant was indicted for a mali- 
cious libel, and specially pleaded the truth of 
the libel, as well as the pfea of not guilty. Under 
this plea he endeavored to prove justification — 
Held, that the evidence could not be admitted, 
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as it was necessary to bring the defendant with* 
in the statute to plead that the publication was 
not only true but made for the public good. 
Regina v. Hickson, 3 L. N. 139, Q. B. 1880. 

XII. Publication of. 

146. In an action against a newspaper for 
libel, the original printing and publishing was 
alleged to have taken place in the district of 
Terrebonne, aud there was only a general allega- 
tion that the newspaper in which it appeared 
circulated in the district of Montreal. Under 
this allegation the court would not allow evi- 
dence of the public it ion of the special article 
in the district of Montreal. Regina v. Hickson, 
3 L. N. 139, Q. B. 1880. 

XIII. What is. 

146. Action for $400 damages, for haying at 
an election of school commissioners said that 
plaintiff, who bad been a commissioner the pre- 
vious year and who was a candidate for re-elec- 
tion, said of plaintiff that he had acted dishonest- 
ly — Held, that while respondent had the right 
at such a meeting to discuss the previous ad- 
ministration of appellant, and while he was 
quite justified in making statements to influence 
the election, provided the statements were true, 
that he was not justified in trying to make those 

K resent believe that appellant had acted dis- 
onestly in the performance of his duties, when 
the facts to which such charge is based amount 
simply to the neglect of a formality, which, as 
was proved in the case, had been often neglected, 
and with the sanction of the Department of 
Education, and must be condemned in damages ; 
but, as he had on two occasions retracted the 
statement and offered explanations, judgment 
for 920 and costs. Powel & Walkers, 8 R. L. 
666, Q. B. 1878. 



LICENSE LAW. 

I. Application of Act. 

II. Clo8ino Bar. 

III. Constitutionality of Act. 

IV. Conviction under. 

V. Costs of Commitment. 

VI. License to Brew does not Include 
License to Sell. 

VII. Power of Recorder under. 

VIII. Prosecutions under. 

IX. Power of Provincial Legislature 
with Regard to, see LEGISLATIVE AUTHO- 
RITY. 

I. Application of Act. 

147. Section 92 of the Quebec License Law 
of 1878,* prohibiting the sale of liquor between 
11 p.m. and 5 a.m., applies to the City of Mon- 
treal. Richler & Judah, 1 L. N. 591, S. C. 

1878. 



• The amendments to the License Law are too Ion* to 
reproduce in thia work, while it Is nnneomurj to point 
them out, ms every session of the Legislature brings forth 
a new one.— Ed. 
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II. Closing Bar. 

148. On a demand for a writ of prohibition 
against the Recorder of Quebec — Held, that 
considering that it was proved that the plaintiff, 
the hotel keeper, occupied the same house him- 
self with his family and also took in and kept 
boarders, he was not obliged to keep his house 
closed on Sundays, but merely his bar. Poitras 
v. La Corporation de la CiU de Quebec, 9 R. L. 
531, 8. C. 1879. 

III. Constitutionality of Act. 

149. The plaintiff, demanding a writ of pro- 
hibition, had been condemned by the Recorder 
of Quebec to $40 and costs for keeping his place 
open on Sunday — Held, that the Local Legis- 
lature had only the power of imposing licenses 
on the sale of liquor for the purpose of raising 
a revenue, and that the License Act, iu so far as 
it pretended to restrain the sale of liquor or im- 
pose a penalty of imprisonment with hard labor, 
was unconstitutional and void. Poitras v. Cor- 
poration of Quebec, 9 R. L. 531, S. G. 1879. 

150. The License Act of Quebec, in so far as 
it pretends to limit the powers of the assignees 
under the Dominion Insolvent Act, is ultra vires 
and void. CoU v. Watson, 3 Q. L. R. 157, S. C. 
1877. 

IV. Conviction under. 

151. On a petition for habeas corpus from a 
conviction under the License Act the ques- 
tion was as to whether the prisoner was rightly 
convicted under the section 31. He was licensed 
to sell liquor in quantities over three half pints, 
but not to keep a house of public entertainment. 
He was convicted for selling by retail. It was 
argued that the conviction should be for selling 
in the house or place where he is licensed to sell 
wholesale — Held, that the paragraph does not 
bear that construction. The reference to the 
house or place applies to another offence, name- 
ly allowing liquors to be drunk on such pre- 
mises. Writ refused. Regina & Horner, Q. R. 
1876. 

152. Prisoner was fined $75 for selling liquor 
without a license in the city of Montreal, and 
asked to be liberated on habeas corpus on the 
ground that he should have been fined $95. The 
clause imposing a penalty of $75 was for selling 
liquor outside the city without a license. The 
defendant was therefore convicted and fined 
under the wrong section— Held, that the pri- 
soner must be condemned to the exact penalty 
applying to the offense for which he was con- 
victed, and, whether higher or lower, the commit- 
ment roust be quashed. Lynott exparte, 7 R. L. 
426, Q. B. 1876. 

153. A conviction, based on the License Act, 
1870, which ordered that in default of moveables 
to pay the fine, or in case of their insufficiency, 
defendant would be imprisoned for the costs of 
the seizure, and sale held bad. Rodrigue exp. 
k Paquin, 8 R. L. 315, S. G. 1878. 

V. Costs of Commitment. 

154. The petitioner was convicted for that he, 
at the village of St. Jean Baptiste, in the first 



division within the district aforesaid, sold in- 
toxicating liquors, and he was sentenced to pay 
a fine of $75, and the further sum of $87 for his 
costs. There was the usual addition for arrest, 
commitment and conveying to gaol if the fine 
were not paid. The fine not being paid the judge 
of sessions issued his mittimus, under which he 
was sent to gaol for three months, unless these 
several sums were paid, "and all costs of the 
arrest, commitment and conveying him to gaol," 
amounting to the sum of $2.70 be sooner paid 
— Held, on a petition for habeas corpus, that 
there was no authority for any charge for the 
arrest, commitment and conveying the prisoner 
to gaol, and he must therefore be discharged. 
Archambault exp., 3 L. N. 50, Q. B. 1880. 

VI. Licbns* to Brew does not include Li- 
cense to Sell. 

155. Petitioner was condemned by the Police 
Magistrate to pay a fine of $75, besides costs, 
for having sold a dozen bottles of beer at one 
time, without having previously obtained license, 
in terms of the Quebec License Act 34 Vic, as 
amended by two later Acts. The petitioner 
pleaded before the Magistrate not guilty, also 
that he was being prosecuted for having sold 
wholesale ; that he had right to sell wholesale, 
for he was partner with one McN. and another 
named McL., as the firm of McL., McN. A L. 
That McN. held a license as a brewer from the 
Dominion ; that it was under that license that 
defendant sold, if indeed sale could be proved 
against him. It was proved that the firm alleged 
had existed since August, 1875, and McN. was 
holder of a license from the Dominion Govern- 
ment, a license to brew, but not of record. Per 
Curiam — Allowing that McN. has a Dominion 
license, could, or can, L. iustify in a prosecu- 
tion like this under it? Can a man who gets 
a brewer's license from the Dominion give the 
benefit of it to any number of persons whom be 
joins as partners with him, and enable them to 
plead, as L. has done, in Quebec Province? I 
think not Certiorari dismissed. LeveilU exp. y 
S. C. 1877. 



VII. Power of Recorder under. 

156. The Recorder has power under section 
102 of the License Act to revoke the certificate 
of a tavern keeper. Richler exp. & Judah, 1 

L.N. 591, S. C. 1878. 

. 

VIII. Prosecutions under. 

157. A prosecution under the Quebec License 
Act may be brought in any district if the offence 
has been committed on board of a steamboat or 
other vessel. Mc Williams exp., 1 L. N. 66, 
8. C. 1878. 

158. And such prosecution may be brought 
before a district magistrate at places within his 
district other than those where a Magistrate's 
Court has been established, i&. 

159. Under the Act of 1875 (Que. 39 Vic. 
cap. 6, sees. 20 and 21) the penalty for retailing 
spirituous liquors without a license is $75. lb. 
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LICITATION — See PARTAGE. 



LIEN— See PRIVILEGE. 

I. Of Banks under Bailee Receipt, see 
BAILMENTS. 
IT. Of Carriers, see CARRIERS. 

III. Of Pawnbrokers, see PAWNBRO- 
KERS. 

IV. On Moveables, see MOVEABLES. 

V. On 8hips, see MERCHANT SHIPPING. 



LIEN DE DROIT— See BILLS AND 
NOTES, Rights of Holder, CON- 
TRACTS, Privity of. 



LIFE INSURANCE— See INSUR- 
ANCE. 



LIGHTS. 

I. Duty of Vessel to Show, see MARI- 
TIME LAW. 



LIQUID MEASURE— See INSPEC- 
TION LAW. 



LOAN. 

I. Broker's Com mission on. 

II. By Bankson Stock of other Companies. 

III. Prescription of. 

IV. What is. 

I. Broker's Commission on. 

160. Where plaintiff, a broker, sued for a 
commission of one per cent, on the amount of 
a loan which he had undertaken to get for the 
estate and succession represented by the defend- 
ants, but which he had failed to obtain-— Held, 
that he had no claim. Campbell v. Chabot, 2 
L. N. 248, 8. C. 1879. 

II. By Banks on Stock of other Companies 

161. The defendants held a large number of 
shares of the capital stock of the Montreal City 
Passenger Railway Co. as security for advances 
which they had made to plaintiff, and had 
notified him that they were about to sell them, 
plaintiff being in default to repay the advances. 
The action was by way of injunction to prevent 
the sale, on the ground, inter alia, that the 
bank had no power to advance money on the 
security of chares in an incorporated trading 
company, under C. 34 Vic. cap. 5, sec. 51 — 
Held, that the bank had the power, and action 
diftmisfied. Geddes & La Banque Jacques Car- 
tier, 24 L. C J. 135, S. C. 1878. 



1TI. Prescription of. 

162. On action brought to recover the amount 
of a loan made some years previously by a non- 
trader to a commercial firm — Held, following 
Wishaw A Gilmour, 6 L. C. J. 319 ; 13 L. C. R. 
94 ; 15 L. C. R. 177 ; 1 Dig. p. 769, Art. 324, that 
this was not a commercial matter, and not sub- 
ject to the prescript iota of either 5 or 6 year*. 
Darling & Brown et al„ 21 L. C. J. 92/Q. B. 
1876 ; & 21 L. C. J. 169, Su. Ct. 1877. 

163. The 24th August, 1869, the defendant, 
having borrowed $108 from the plaintiff, gave 
him a promissory note for the amount In the 
month of September, 1878, the note not having 
been paid, the plaintiff sued on the loan — Hrtd, 
that there was no novation, and the note not 
having been paid the plaintiff was justified in 
suing as he did, notwithstanding the note was 
Ion g si nee prescr i bed . Robiiailie & Denechaud, 
5 Q. L. R. 238, S. C. 1879. 

IV. What is. 

164. Action by the respondent, late sheriff of 
the District of Richelieu, on a bond or obliga- 
tion with hypothec for $1,858.33, money lent 
and interest from 1st July, 1869, to 23rd 
August, 1869, date of bond at 6 per cent. From 
that last date, at 8 per cent. $431.22 were 
claimed for intereet, and $13.20 for the cost of 
the deed, en registration, and the addition of a 
hypothec in another case. The defendant 
pleaded that he was adjudicate! re at a sale, and 
that, as a creditor, he had a right to retain 
the price on giving security until the judg- 
ment of distribution. There was no ques- 
tion either as to the evidence or as to the 
right of the appellant to retain the price, 
if he chose so to do, on giving security ; but 
respondent contended that appellant did not do 
so, but that he desired to pav the price of ad- 
judication, and not having the money to do so 
that the sheriff lent him the money, and took a 
personal obligation for it. But the loan so 
made to appellant was a fiction ; appellant said 
he had paid and the sheriff acknowledged to 
have received the price of the adjudication 
without any money passing at all. The court 
below maintained the action, and condemned 
appellant to pay the interest stipulated in the 
bond, on the ground that the sheriff might have 
taken the money from the appellant, and, having 
done so, might immediately have given him 
back the same money as a loan at interest; 
that since he could do that he might by a fiction, 
brevis manus, dispense with the payment and 
lend it him, without appellant dispossessing 
himself of the money, or his even having had 
it to pay — Held, reversing this judgment, that 
even if the sheriff had the legal right to lend 
back to the debtor the money which he, the 
sheriff, had received, in order to make a profit 
out of it for himself, substituting his personal 
responsibility as an equivalent for the substan- 
tial deposit in his hand a, it is perfectly clear 
that he had no right to give the debtor a receipt 
for monev which he had not received. In the 
case of beaudry and The Mayor, etc., of Mon- 
treal, it was held in this court, reversing a 
judgment of the Superior Court, that the certi- 
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ficate of the prothonotaiy to the effect that the 
Corporation of Montreal had deposited the 
necessary fun-ls in a case of expropriation, the 
fact being that the corporation nad deposited a 
promissory note instead of the money, might be 
attacked by an inscription en faux (17 L.C. R., 
p. 428). It was also illegal as the sheriff had 
no right to take money for doing that which he 
was oound by his office to do. Judgment re- 
Termed as to interest. Lepine & Maihieu, Q. B. 
1876. 

165. On an indictment for making false re- 
turns — Held, , that the giving of deposit receipts, 
payable on time, for money loaned, did not alter 
the nature of the transaction, and consequently 
fruch loans were not properly classified under 
the head of " other deposits payable after notice 
or on a fixed day." Beaina v. Hincks, 2 L. N. 
421, & 24 L. C. J. 116, Q. B. 1879. 



LOCAL LEGISLATURES— &* 
LEGISLATURES. 



LODGING-HOUSE KEEPERS. 



LODS ET VENTES. 

I. Rents Constituted in Plage op, see 
SEIGNIORIAL RIGHTS. 



LOSS AND DAMAGE— See DA- 
MAGES. 



LOTTERY. 



I. What is. 



166. A building society distributed lots of 
land bv a tirage ausort, which was a secondary 
or subordinate element in its constitution — 
Held, not to be a lottery, and not in violation of 
C. S. C. cap. 95 or 1927 C. C. La SociiU de 
Construction de St. Louis & Villeneuve, 21 
L. C. J. 309, C. C. 1877. 



LUGGAGE. 

I. Liability of Carriers for. see CAR- 
RIERS. 

I. Rights of, see HOTEL KEEPERS. 



M. 



SUMMARY OF TITLES 



Page 

MACHINERY 479 

MAGISTRATES 479 

MAGISTRATES' COURT 479 

MAINMORTS 479 

MAINTENANCE 479 

MALICE 480 

MALICIOUS INJURY TO PROPERTY. 480 

MALICIOUS PROSECUTION 480 

MANDAMUS 480 

MANDATE 482 

MANSLAUGHTER 482 

MANURE 482 

MARGIN 482 

MARGINAL NOTES 482 

MARINE INSURANCE 482 

MARITIME LAW 482 

MARRIAGE 486 

MARRIAGE CONTRACTS 491 

MARRIED WOMEN 501 

MASTER AND SERVANT 501 

MATERIAL 507 

MATERIAL FACT 507 

MEASURE 507 

MEASUREMENT 507 

MEDICINE AND SURGERY 507 

MEETINGS 507 

MEMBERS 508 



Page 

MEMBERS OP PARLIAMENT 608 

MEMORANDUM IN WRITING 508 

MERCHANT SHIPPING 508 

MEUBLE CORPOREL 512 

MILITIA 512 

MILITIA LAW 513 

MINISTER OF EDUCATION 514 

MINISTERS OF RELIGION 514 

MINORS 514 

MINORITY 514 

MISAPPROPRIATION 517 

MISDEMEANOR 617 

MISDESCRIPTION 617 

MISNOMER 617 

MISREPRESENTATION 517 

MIS-TRIAL 517 

MITOYEN WALL 517 

MOBILIZATION 517 

MONEY 517 

MONTREAL 518 

MORTGAGE 618 

MOTION 518 

MOVEABLES 519 

MUNICIPAL CORPORATIONS... 619 

MUNICIPAL TAXES 542 

MUR MITOYEN 542 



479 



MAINTENANCE 



MANDAMUS. 



480 



MACHINERY. 
I. Nature of, tee PROPERTY, Description 



op. 



MAGISTRATES— See JUSTICES OF 
THE PEACE. 



MAGISTRATES* COURT. 



I. Jurisdiction of. 

II. Powers of. 

I. Jurisdiction of. 

I. In an action by a county municipality 
against a local municipality to recover an 
asnessment for a railway — Held, that the Magis- 
trate's Court had jurisdiction under Arts. §39 
and 951 of the Municipal Code,* and that the 
magistrate was not disqualified by reason of his 
being a raterayer. Corporation oj Parish 
of bt. Guillaume v. Corporation of Co. of 
Drummond, 7R.L. 562, Q. B. 1876. 

II. Powers of. 



2. The Magistrates Court has the same rights 
as the Circuit Court with respect to adjourn- 
ments, and the hearing of cases at adjourned 
sittings. McEvila &, Corporation of the Co. of 
Bagot, 7 R. L. 360, Mag. Ct. 1875. 



MAINMORTE— See SEIGNIORIAL 

EIGHTS. 



MAINTENANCE— See ALIMENTS. 

I. Of Parents, see CHILDREN. 



* La part impose© a chaqoe corporation locale oon 
stftite one de'te payable par elle an conaeil da oomte 
d'apres lea condition! et anx termea determines par oe 
conaeil. 

Le montant da cette part on dette eat percu dana la 
municipality locale comme lea tax* locales aur tooa lea 
biena imposablea afleotes a cette taxe aana qn'il j aoit 
beaoin de laire d'autrea reglementa on ordre* a oet effet. 

En caa de refba ou de negligence de la part de la cor- 
poration locale de payer la part qui lui ete impotee, elle 
Kot etre recoarre, d'elle en la maalere indlquee k 
rtlcle 951. 988 M. G. 

Le paiement dea taxes mnnldpaleepent-etre egalement 
reclame par one action Intentee an nom de la corporation 
devant on juge de paix, la Cour de Magiatrat on Ja 
Cour de Circuit da oomte oa da district tant oontre lea 
absent* de la manicipallte que oontre lea peraonnea 
preaentea. 961 M.C. 



MALICE. 
I. Evidence of. 

3. Malice and want of reasonable and pro- 
bable cause may be inferred from the acts, con- 
duct and expressions of the party prosecuting, 
as for example the existence of a collateral 
motive such as a resolution on his part to stop 
the plaintiff's mouth. Lefontaine v. Rolduc, 1 
L. N. 266, 8. C. 1878. 

4. But, held in another case, that malice and 
want of probable cause are conclusively dis- 
proved by the conviction of the plaintiff. Reno- 
han v. Geriken, 1 L. N. 267, S. C. 1878. 



MALICIOUS INJURY TO PRO- 
PERTY. 

I. Plea of Title Bars Criminal Prosecu- 
tion for, see CRIMINAL LAW. 



MALICIOUS PROSECUTION. 

I. Damages for, see DAMAGES. 



MANDAMUS. 

I. And Injunction not in Principle or 
Generally Speaking the same, see INJUNC- 
TION. 

II. Dobs not Lie to Enforce Private Con- 
tract. 

III. Grounds of. 

IV. Right to. 

V. When lies. 

IT. Does not Lie to Enforce a Pritate Con- 
tract. 

5. Writ of mandamus in which the appellant 
set forth that he was/ranc tenaneier, tenant Jeu 
et lieu, at Beauharnois, and that since 1868 he 
has occupied pew No. 74 in the Roman Catho- 
lic Church of the parish of Beauharnois on 
payment of ten dollars a year ; that according 
to the usages of the church he is entitled to the 
continued possession of said pew so long as he 
remains in the parish, and should pay the annual 
rent therefor ; that although ready and offering 
to pay the annual rent respondents have taken 
said pew from him and leased it to another. 
Appellant asked that he be reinstated in his pew 
and the sale and re-lease thereof be declared 
null, and damages be awarded to him — Held, 
that the right claimed by appellant was not a 
right of a public nature, but resulted from a 
private contract, and could not be enforced by 
mandamus. Robillard & Le* Cure* et Maraud 
Hers de Y (Euvre et Fabrique de la Paroisse de St 
Clement de Beauharnois, 8 R. L. 63. Q. B 
1876. 
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MANDAMUS. 



MARITIME LAW. 
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III. Grounds of. # 

6. Mandamus does not lie to compel a rail- 
way company to deposit an amount awarded 
for expropriation by arbitrators. Bourgouin v. 
Montreal, Ottawa & Occidental Railway Co., 
21 L. C. J. 217, 8. C. 1876. 

IV. Right to. 

7. The plaintiff being assignee to the insol- 
vent estate of 0. L. under the Insolvent Act of 
1875, presented a petition in chambers alleging 
the insolvency of 0. L., and his appointment as 
assignee. That the defendant, in his quality of 
secretary-treasurer of the county of Beau- 
harnois, had advertised for sale, and was about 
to sell for municipal taxes, certain lots of land 
as belonging to the said insolvent; that he, the 
plaintiff, in his quality of assignee, had also an- 
nounced the same lots for sale; that by the in- 
solven y the lots in question had passed into 
the hands of him, the assignee, and that it was 
the duty of the defendant to abstain from any 
further proceedings with regard to them, and to 
send a statement of the sums due for taxes to 
him, the said assignee, and finally that he the 
assignee had no other legal means of preventing 
the sale of the lots in Question but by manda- 
mus. Conclusions that defendant be ordered and 
commanded to refrain from selling the said lots 
of land, and to transmit to plaintiff a statement 
of sums due for taxes on account of said lots of 
land, and that a provisional order be granted 
enjoining defendant to desist from all further 
proceedings in regard to the sale of the said lots 
of land, etc. On presentation of this petition 
the judge in chambers ordered the issue of 
the writ demanded, and granted a provisional 
order to defendant to suspend his proceedings. 
The same day the plaintiff filed his fiat for the 
issue of a writ of " mandamus," which issued 
accordingly, and was contested by defendant — 
Held, that while a writ in the nature of an in- 
junction might have succeeded a writ of man- 
damus whicli was to order something to be done 
would not lie, and must accordingly be die- 
barged. Moffatt v. St. A mowTy 9 JR. L. 439, 
8. C. 1876. 

V. When lies. 

8. A writ of mandamus will lie to compel a 
benefit society to restore a member illegally ex- 



* In ibe following ca*ee : 

1. Whenerer any corporation neglects or refues to 
make any election which by law It is bound to make, or 
to recognize such of its members as have been legally 
chosen or elected, or to r instate such of its members as 
may have been removed with >ut lawful oau*e; 

2. Whenever any ppr*on holding any office in any cor- 
poration, public body or court i.f inferior jurisdiction 
omit*, neglects or refuses to perform any duty belonging 
to such office or any act which by law he is bound to 
perf-«rm ; 

3. Whenever any heir or representative of a pnblic 
officer omits, refuses or neglects to do any act which as 
such heir or representative lie is by law obliged to do ; 

4. In a!l cases where a writ of mandamus would lie In 
Eoaiand. Any person interested may apply to the 
Superior Court or to a judge in vacation ana obtain a 
WTit commanding the defendant to perform the act or 
doty required or to shew cause to the contrary on a day 
fixed. 1022 C.C. P. 



pelled for non pavment of dues. Lapierre v. 
V Union St. Joseph & Montreal, 21 L. C. J. 332, 
& 1 L. N. 40, Q. B. 1877. 



MANDATE. 

Of Attorneys ad Litem — See ATTOR- 
NEYS AD LITEM. 



MANSLAUGHTER—^ CRIMINAL 

LAW. 



MANURE. 

I. Exempt from Toll, see TOLL. 



MARGIN. 

I. Right of Agent to Recover Monet Ad- 
vanced for Speculation on, see GAMBLING 
TRANSACTIONS. 



MARGINAL NOTES-Se* PROCED- 
URE, Erasures, Service, etc. 



MARINE INSURANCE— See IN- 
SURANCE. 



MARITIME LAW. 

L AS8ES8i)RS. 

II. Collision. 

III. Costs in Cases under. 

IV. Damages caused by Collision. 

V. Evidence in Cases under. 

VI. Ill-treatment at Sea. 

VII. Interest on Loss. 

VIII. Jurisdiction of Vice-Admiralty 
Court, see JURISDICTION. 

IX. Towage. 

I. Assessors. 

9. On an appeal to the Privy Council where 
their Lordships tiame assessor*, an opinion on a 
nautical point given bv Canadian assessors may 
be overruled. "Eliza Keith," The & Tlie 
"Langs/iaw," 3 Q. L. R. 143, V. A. C. 1877. 

II. Collision. 

10. Where there were two sailing ships, one on 
the starboard and the other on the port tack, 
and the tbrtner by a rule of navigation having 
the right to keep her \\ift--Held, that the 
former was, notwithstanding in a case of im- 
minent denger, bound to give way, and for not 
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doing so condemned in damages and costs. 
" Underwriter," The & " Lake St Clair," The, 
7 R. L. 125, V. A. C. 1875. 

11. The proprietor of a vessel which has 
suffered damage from a collision caused by 
neglect on the part of the vessel suffering 
damage will have no recourse in damages. 
Peloquin v. Sincerities- McNaughton Line, 9 
R. L. 8, Q. B. 1876. 

12. A steam tug proceeding down the River 
St. Lawrence met two barques, and in passing 
between them came into collision with one 
which ported her helm— Held, that both were 
in fault, the tug for not keeping out of the way, 
and the barque for not keeping her course. The 
"Ranger" in re, 3 Q. L. R. 21, V. A. C. 1876. 

13. And held, also, that admissions of a 
master of a ship being pertinent are evidence 
against the owners, although made after the 
collision and extra articulate, but the party 
affected may give counter evidence, lb. 

14. When a port-tacked vessel has thrown 
herself into stays and become helpless, she 
ought, nevertheless, to execute any practicable 
manoeuvre in order to get out of the way of a 
starboard tacked vessel ; and a starboard tacked 
vessel when apprised of the helpless condition 
of a vessel, which by the ordinary rule of navi- 
gation ought to get out of her way, is bound to 
execute any practicable manoeuvre which would 
tend to avoid a collision — Held, that both 
vessels were under the circumstances to blame 
for the collision. Wilson & Canada Shipping 
Co., 2 L. R. 389, P. C. 1877. 

15. Where both ships were to blame for a 
collision which occurred in Canadian waters — 
— Held, that an Act of the Parliament of Can- 
ada which precludes either from recovering 
its damage was operative, although the Ad- 
miralty rule which divides the loss prevails in 
England, and has been recently applied in a case 
of collision on Canadian waters on appeal to 
the Privy Council, but without the Act* being 
brought under special notice there. " Eliza 
Keith," The & The " Langshaw," 3 Q. L. K. 
143, V. A. C. 1877. 

16. But in a case of collision, the fault being 
mutual, the Admiralty rule will apply a« between 
the owners of cargo and the delinquent ships 
dividing the loss, each ship answerable for a 
moiety. lb. 

17. And on appeal to the Privy Council, 
where their Lordships name assessors, an opi- 
nion on a nautical point given by Canadian 
assessors may be overruled. lb. 

18. Where a tug was seen from a barque at 
anchor crossing her bows, and so suddenly stop 
her 8 peed that she allowed her tow to drift upon 

' and collide with the barque, and there appear- 
ing no fault in the tow, an action by the barque 
against the tow, the cause of neglect in the tug 
not being proved, was dismissed. •• Commodore, 
The, 4 Q. L. R. 329, V. A. C. 1878. 

19. A schooner descending and a steamship 
ascending in the channel of the St. Lawrence, 
the former changed her course before meeting, 
and in time to enable the steamship to keep out 
of her way — Held, in a case of collision that 
the steamship was in fault for not doing so, 
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although had the schooner not changed her 
course each might have gone free. " Lake 
Champlaxn," The, 4 Q. L. R. 337, V. A. C. 
1878. 

20. Where a steamship overtook and sunk a 
schooner — Held, that the schooner was not to 
blame for not showing a stem light, bat that 
the steamship was in fault for not Keeping out 
of the way of the schooner. " Cybele" The, 5 
Q. L. R. 2C2, V. A. C. 1879. 

21. Where a collision occurred in a fog be- 
tween two sailing vessels, one lying to ana the 
other running free, and the fog was so dense that 
their light** respectively could be seen but with- 
in from fifteen to twenty seconds before the 
collision — Held, that the speed of the vessel 
running free was too great. " Attila" The, 5 
Q. L. R. 340, V. A. C. 1879. 

22. Held, also, that the maritime law 
recognizes no fixed rate of speed for vessels 
sailing in a fog, and that where a vessel is in a 
fog she should be tinder sufficient command to 
avoid collision, lb. 

23. Where, from a steamship ascending the 
traverse below Quebec, a red and then a green 
light indicating the approach of a sailing vessel 
were seen and lost sight of until too late to 
avoid a collision — Held, that the steamship was 
in fault for an insufficient look out and too much 
speed. " Govius," The, 6 Q. L. R. 57, V. A. C. 
1880. 

24. And held, also, that the steamship was 
liable for consequential damages, unless upon 
the reference she could establish gross negli- 
gence or want of skill in the sailing vessel, and 
that the rules for the injuring to stay by the 
injured veswel will be rigid I v applied if the 
occasion should so require. lb. 

25. Where two steamers, one on the starboard 
and the other on the port tack, came into colli- 
sion, the latter held to be in fault for not keep- 
ing out of the wav. *' Princess Royal," The, 6 
Q. L. R. 342, V. A. C. 1880. 

26. In the case of a steam vessel lying at 
anchor upon anchorage ground while using her 
bell and shewing two white lights one upon her 
foremost and the other at the gaff aft, against 
each in an oblong lantern — HeUU that a sailing 
vessel which, misled by the whistle of another 
steamer in motion, struck her was in fault tor 
going too fast, and that the lights, although not 
in globular lanterns as directed by the "Act 
respecting the navigation of Canadian waters/ 9 
being equal in power were a substantial com- 
pliance with the Act. " General Birch," The, 
6 Q. L. R. 300, V. A. C. 1880. 

III. Costs in Cases Under. 

27. Where a claim for damages awarded in a 
ca?e of collision was reduced by more than one- 
third — Held, that the costs of refereuce to the 
registrar and merchants should be borne by the 
claimant, although his suit was for a smaller 
sum of which the amount allowed and interest 
thereon would be less than a third. f * Nor- 
manton," The, 4 Q. L. R 45, V. A. C. 1878. 

28. In a case of collision, the registrar and 
merchants having found that there wax a total 
and not a partial loss for which the claim was 
made— *Heid, that by reason of a reduction of 
the claim, either as preferred or amended, the 



485 



MARITIME LAW. 



MARRIAGE. 



486 



cosks of reference must be paid bv the pro- 
moters. " Quebec," Thc,4 Q. L. R. 101, V. A. C 
1878. 

IV. Damages Caused by Collision. 

29. Where after a collision the vessel injured 
wa* docked for the winter, and her voyage could 
not be resumed until the following spring, by 
reason of the closing of the navigation of the 
River St. Lawrence — Held, that her owners 
could not recover as part of their damages the 
seamen's wages while idle during the winter, 
and no more than would suffice to send them 
to the place where they were shipped and to 
pav their wages until their arrival there. '• A r or- 
manton," The, 3 Q. L. R. 303, V. A. C. 1877. 

30. And held, that the measure of damages 
for the detention of a vessel after a collision is 
ihe amount she could have earned while un- 
employed by reason of it. lb. 

V. Evidence in Cases Under. 

31. The court in maritime cases will not re- 
ceive as evidence the depositions of persons 
protesting to be skilled in nautical affairs as to 
their opinion upon any case. '* Attila," The, 
5 Q. L. R. 340, V. A, C. 1879. 

VI. Ill-treatment at Sea. 

32. Action to recover damages to the amount 
of |500 for an assault and ill-treatment brought 
by the promoter, a sailor, against the owner and 
master of the " Bridgewater ' an American ves- 
sel. The promoter signed articles on the 5th Sept. 
last in London, and in the course of a voyage to 
Quebec the master attempted to put him in 
irons, but failed, owing to passive resistance. 
Thereupon the owner said : " I'll help the 
master to put you in irons," and having disap- 
peared he reappeared with a sword bayonet in 
ni* band*, and struck promoter several blows 
on the head with it to stun him, the more easily 
to put him in irons. One flesh wound was in- 
flicted, and then the master struck the promoter. 
The defence was that the promoter engaged as 
an A. B. seaman, he being DUt an ordinary sea- 
man, and that the attempt to put him in irons was 
for refusal of duty, and that he resisted and was 
mutinously supported by others of the crew ; 
that the master was violently assaulted and 
knocked down by the promoter, and that the 
master acted in self-defence ; that the crew were 
in open mutiny and armed with knives and 
other weapons with which the master was 
threatened, and that in consequence the defen- 
dants armed themselves for the protection of 
themselves and the wife and children of the 
owner, who were on board ; further that the lan- 
guage and behavior of the promoter during the 
voyage were mutinous and subversive of good 
order and discipline, and as a ringleader others 
oi the seamen were by him incited to a refusal 
of duty. The evidence bore out the mutinous 
disposition of the crew, and of the promoter in 
particular, and the necessity on the part of the 
master of doing something to bring back the 
crew to a state of subjection. Action dismissed 
with costs, "Bridgewater," The,* Q. L. R. 
290, V. A. C. 1880. 



VII. Interest on Loss. 

33. Where interest on the value of the wreck 
for the period between the collision and the 
examination of the vessel was not specifically 
allowed, there being no direct claim for it, and 
it appearing that there was an equivalent 
granted by the registrar and merchants in 
another form, an act on petition contesting the 
report in this particular overruled. " Quebec," 
The, 4 Q. L. R. 101 , V. A. C. 1878. 

IX. Towage. 

34. If a tug for a stipulated price promises to 
tow a vessel from one place to anotner her en- 
gagement is that she will employ competent skill 
with a crew and equipment reasonably adequate 
to the object; and, therefore, where a tug deviated 
from an order of her tow, and was afterwards so 
deficient in skill as to allow the tow to collide 
with another vessel — Held, that the tug was 
liable for the consequence of the collision. " Wil- 
liam," The, inre,4t Q.L. R. 306, V. A. C. 1878. 



MAKRIAGE. 



I. Action to Annul. 

II. Authorization or Wife. 

III. Liability of Husband. 

IV. Liability of Wife. 

V. Nature of. 

VI. Power of Husband. 

VII. Power of Wife. 

VIII. Presumptions Arising from. 

IX. Rights of Wife. 

X. Separation de Corps. 

I. Action to Annul. 

3d. Action to annul a marriage. The hus- 
band was a minor afterwards interdicted, and 
the action was brought by the curator and 
father of the interdict. Both parties were 
Roman Catholics but were married by a Protes- 
tant minister. — Held, that the court in such 
case had power to refer the question to the 
Roman Catholic Bishop, and the decision of the 
Bishop ought to be followed by the court in de- 
ciding as to the civil effects of the ceremony.* 
Laramte & Evans, 3L. N. 342, S. C. 1880. 

36. And held, also, that in such case the par- 
ties had not withdrawn themselves beyond the 
jurisdiction of the bishop of the church to which 
they belonged by resorting to a Protestant 
clergyman to be married, lb. 

• Marriage mast be solemnized openly by a compe- 
tent officer recognized by law. 128 C. C. 

All priests, rectors,mlni»teri! and other officers authorised 
by law to keep registers of civil ttatus are competent to 
solemnize marriage. Bat none of the officers thus 
authorized can be compelled to solemnize a marrage to 
which any impediment exists, according to the doctrine 
and belief of his religion and the discipline of the church 
to which he belongs 129 C. 

Every marriage which has not been contracted openly 
nor solemnized before a competent officer may be contes- 
ted by the parties themHelve*, and by all those who have 
an existing and actual interest, saying the right of the 
court to decide according to the circumstance*. 160 
C. C. 
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II. Authorization of Wife. 

37. Where a wife sued as a widow pleaded 
that her husband was living — Held, that she did 
not require to be authorized in order to so plead, 
and that the husband would be ordered to be 
called in within a delay of fifteen days. Smith 
v. Chretien, 2 L. N. 39, & 23 L. C. J. 8, C C- 
1878 

38. The plaintiff in this case sued J. P. and 
his wife, separated as to property, as partners 
doing business as such at Montreal. The female 
defendant pleaded that she could not become 
a partner of the alleged firm without the author- 
ization of her husband, and that, in fact, she 
had never been authorized to form such 
partnership, and, consequently, she was 
not liable for debts contracted by the alleged 
partnership. To prove the authorization given 
by the husband the plaintiff had produced the 
act of partnership, and the act of dissolution 
executed some months afterwards, and the 
female defendant and her husband examined as 
witnesses. The two acts appeared to have been 
made by the female defendant alone, without 
the intervention or knowledge of the husband. 
— Held, that there was no proof that the husband 
knew of the existence of the partnership, and 
the authorization of the husband could not be 
presumed. The motion to reject the deposition 
of the husband granted, under the rule that 
husband and wife cannot be witnesses for or 
against each other. Action dismissed as to the 
wife, and judgment against the other defendant.* 
Slater & Perrault, S. C. 1880. 

39. The contestant contested the collocation 
made by the dividend sheet, and prayed that it 
be set aside and that she be collocated by privi- 
lege for the sum of $104 due her for rent. The 
joint assignees pleaded an exception in law that 
the claimant was described in the contestation as 



* A wife, even when not common a* to property, cannot 
give nor accept, alienate nor dispose of property inter 
vivos, nor otherwise enter Into contracts or obligations 
unle** her husband becomes a party to the deed or gires 
hts consent in writing, saving the provisions contain- 
ed in the Act. 26 Vic. cap. 66. (Act of Incorporation of 
Montreal City and District Savings Bank and relating 
to the validity of deposits therein without authorization, 
sec. 19.) 

If. however, she be separate as to property she may do 
and make alone all acts and contracts connected with the 
administration of her property. 177 G. G. 

If a husband refuse to authorize his wife to appear in 
Judicial proceedings or to make a deed the Judge may 
give the nece*sary authorisation. 178 G. G. 

A wife who is a public trader may, without the author- 
isation of her husband, obligate herself for all that relates 
to her commerce ; ana in suoh case she also binds her 
husband if there be community between them she 
cannot become a public trader without such authorization, 
express or implied. 

Ira husband be interdicted or abm»nt the Judge may 
authorize his wi e to appear in Judicial proceedings or to 
contract. 180 G. G. 

All general authorizations, even those stipulated by 
marriage contract, are only valid so Car as regards the 
administration of ihe wile's property. 181 G. G. 

A husband, although a minor, may in aUcatea authorize 
bis wife who is of age ; if the wife be a minor the 
authorization of her husband, whether he is of ag<» or a 
minor, is sufficient for those canes only in which an 
emancipated minor might act alone. 182 C. C. 

The want of authorization by the husband where it is 
necessary constitutes a cause of nullity whioh nothing 
can cover, and which may be taken advantage of by all 
those who have an existing and actual iuterest In doing 
so. 188 C. C. 

A wife may make a will without the authorization of 
her husband. 184 C. G. 



" epouse Judiciairemeni separee qttant mix biens 
de S.A. fessier; that by law the claimant could 
not appear in or institute any judicial proceed- 
ing without the authorization of her husband or 
hi6 being joined in the suit, and that the hus- 
band was not joined in the contestation. — Held, 
that as the suit was for rent, and was there- 
fore a mere act of administration, that she did 
not require such authorization. Desmarteau v. 
Bailliek Perrault, 3 L. N. 100, 8. C. 1880. 

40. Action against a married woman separet 
de biens to recover $320.55, alleged to be due on 
a note signed by her and endorsed by her hus- 
band. Plea, inter alia, want of authorization. 
— Held, that the authorization of the wife was 
abundantly proved by the husband's endorse- 
ment. Johnston v. Scott, 3 L. N. 171, S. G. 1880 

41. A wife separated as to property from her 
husband may file an opposition to the sale of her 
moveable property under seizure without the 
authorization or assistance of her husband. 
Owens v. Laflamme & Charest, 24 L. C J. 207, 
C. C. 1880 ; 176 C. C. # 

III. Liability of Husband. 

42. To an action for the balance of the price of 
fish sold, etc., defendant pleaded that a pay- 
ment of $90 which he had made on account, 
had been credited to an old account of his wife's 
previous to her marriage with him — Held, that 
as the parties were separate as to properly, any 
payment made by the husband must be pre- 
sumed to be made on his own account, and not 
on his wife's. Oakes v. Clements, 2 L. N. 271, 
S. C. 1879. 

43. Where husband and wife are commune en 
biens and the wife carries on business in her own 
name the husband is liable also for the obli- 
gations of the business. Vezina v. Lefebvre, 2 
L. N. 179, S. C. 1879. 

IV. Liability op Wife. 

44. A wife who with her husband makes a 
donation of a sum of money to one of her 
children whilst en communauU with her hus. 
band, remains liable for one-half of the dona- 
tion, notwithstanding she be subsequently 
separated judicially from her husband as to 
property and renounce to the community. 

Vincent et ux. v. Benoit et vir., 21 L. C. J. 218, 
S. C. 1876 ; 1308 C C.f 

45. A wife separate as to property is not 
liable jointly and severally witn her husband 
for any part of the price of goods purchased 
from a grocer, although necessaries of life, it 
the goods have not been purchased by herself in 



• A wife cannot appear In judicial proceedings without 
her husband or hip authorization, even if she be a public 
trader, and not common as to property. Nor can she, 
when separate as to property, except in matters of sim- 
ple administration. 176 C.C. 

t If the consorts have jointly benefited their common 
child without mentioning the proportion in which they 
each intended to contribute, they are deemed to have 
intended to contribute equally, whether rach benefit has 
been furnished or promised out of the effects of the com- 
munity or out of the private property of one of the con- 
sorts; in the latter case suoh consort has a right to be 
indemnified out of the property of the other for one-half 
of wh t he has bo furnished, regard being had to the 
value whioh the object given bad at the time of the 
gift. 

I 
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her own name, and if they are entered in her 
husband's name in the merchant'* books. 
Larose v. Michaud et vir., 21 L. C. J. 167, 8. G. 
1877. 

46. A wife's property will not be made liable 
for necessaries supplied to the family without 
proof of the insolvency of the husband. La- 
framboise v. Lajoie & Lauzon, 21 L. C J. 233, 
*C. C. 1877. 

47. If the husband is without means the 
creditors may claim from the wife payment of 
household debts for necessaries supplied after 
the husband's insolvency. McOibbon et al v. 
Morseetvir., 21 L. C. J. 311, C. C 1877. 

48. A wife separate as to property, who has 
stipulated in her contract of marriage that she 
is not to contribute to the charges of marriage, 
is liable nevertheless to pay for groceries 
bought by her for the use of the family, espe- 
cially when it is proved that she has often pro- 
mised to pay for them. Garrigan v. Garrigan, 
9R L. 510, S. C. R. 1878. 

49. And in such case she does not require to 
have been authorized by her husband- lb. 

50. A wife separated as to property is not 
liable for the value of necessaries supplied to 
the family where credit is given to the husband, 
and the goods are charged to him in the books 
of the creditor. Hudon & Marceau, 1 L. N. 
603, & 23 L. C. J. 45, Q. B. 1878. 

51. A wife separated as to property is not 
liable on a promissory note given for a debt of 
her husband. Scanuin & JSt. Pierre, 10 R. L. 
52, S. C. 1879. 

52. The female respondent was sued as sepa- 
r£e de biens, and as the keeper of an inn, for 
1192.55 for poods sold and delivered. Plea that 
the h uj » band pure based the goods, and that the 
wife had not authorized the purchases. The 
goods were charged to the husband — Held, 
following Hudon v. Marceau, that the wife was 
not liable. Paquetle & Guertin, 2 L. N. 211, 
Q. B. 1879. 

53. Action was brought against a wife in her 
quality of curatrix to her husband, who was in- 
terdicted, on an obligation given by her in her 
said quality for the rent of the house in which 
she lived. Defendant pleaded that the obliga- 
tion was null and void because a curatrix could 
not mortgage without authorization of justice — 
Held, that though this were true, as she must be 
presumed to be common as to property and as 
she must live somewhere, she would be con- 
demned to pay the capital of the obligation as 
so much rent due. tihortv. Kelly es qual., 2 
L. N. 285, S. C. 1879. 

54. Action against a wife separate as to pro- 
perty tor bread supplied to the family, the hus- 
band being insolvent — Held, that as there was 
proof that the credit was given to the husband 
the action mu«t be dismissed. Bachlaw v. 
Cooper, 3 L. N. 128, C. C. 1880. 

55. A wife separate from her husband as to 
property is not liable for the price of necessaries 
purchased for the family of her husband and 
Herself, and charged by the seller to the hus- 
band, and especially when the husband has 
given a note for the price of such necessaries 
and the wile is sued as endorser pour aval. 
Bruneau & Barnes, 3 L; N. 301, Q. B. 1880. 

56. The personal obligation of a wife separ- 



ate as to property, with hypothec on an im- 
moveable belonging to her, for a debt of her 
husband, or even or the community for neces- 
saries for the family, is prohibited by law, and 
is absolutely null as to such immoveable. 
Gaudrier v. Arres & Grenier, 3 L. N. 349, S. C. 
1880. 

V. Nature op. 

57. Civil marriage does not exist under the 
law of this Province, the law merely giving 
civil eftects to a religious marriage validly cele- 
brated by regularlj'-ordained ministers author- 
ized to keep marriage registers. LaramAe & 
Evans, 3 L. N. 342, S. C. 1880. 

VI. Power of Husband. 

58. A husband surviving his second wife has 
no power to alienate an immoveable which is 
propre to the issue of the second wife, hrancceur 
& Michaud, 21 L. C. J. 288, Q. B. 1876. 

VII. Power of Wife. 

59. A wife cannot become bail for her hus- 
band, and where she has done so and paid the 
money she will have an action to get it back. 
Buckley & Brunette et vir., 21 L. G. J. 133, 
Q. B. 1873 ; 1301 C. C # . 

VIII. Presumptions Arising from. 

60. A married woman claimed property 
seized by the assignee as belonging to the estate 
of her husband insolvent. The evidence showed 
that the property in question had been trans- 
ferred by the husband, a few days previous to 
the insolvency, to a cousin, and by the cousin 
was retransferred to the wife, the whole without 
consideration, and evidently to save it from the 
assignee — Held, that as it had not been shown 
that the wile had any means of her own, that 
what she acquired must be presumed to be ac- 
quired with the means of her husband. Plessis 
ait Belair & Fair & Lauderman, 21 L. C. J. 
197, S. 0. 1877. 

IX. Rights of Wife. 



61. In an action for alimony by a wife living 
apart from her husband — Hela y that a wife who 
has grounds for demanding separation de corps 
and an alimentary allowance may claim an 
allowance without asking for separation. La- 
chapelle & Beaudoin, 1 L. N. 581, S. C. 1878. 

62. And the toil conjugal is where the hus- 
band resides, but if the husband keep a concu- 
bine in the house the wife isjustified in refusing 
to live with him. lb. 188 C. C. 

63. Where goods belonging to a wife separe't 
de biens were seized in the conjugal domicile 
for taxes due by the husband, by virtue of a 
clause in the city charter making goods and 
chattels found in the possession of those iu- 



• A wife cannot bind herself either with or for her 
hunband otherwise than as being common a* to property! 
any such obligation contracted by her in any other 
quality is void and of ho effect 1301 0. 0. 
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debted to the city for taxes and assessments 
liable to seizure — Held, that the good* were not 
in the possession of the husband within che 
meaning of the statute. Qr*en v. City of Mon 
treal,22 L.C. J. 128, S. C. 1877 ; & 2 L. N. 170, 

Q. B. 1879. 

X. SEPARATION DE CORPS. 

64. In an action for separation from bed and 
board the misconduct of the plaintiff can not be 
set up a* a defense to the action. Br en nan v. 
McAaually, 21 L. C. J. 301, S. C. 1877. 

65. Action en separation de corps by a wife 
against her husband. There was no doubt 
whatever that the wife was expelled by the hus- 
band. It appeared that he put her into a board- 
ing house, and lived separately from her. The 
defendant held blameworthy, and separation 
decreed on the ground of his refusal to receive 
his wile. Larose v. Filiatreauli, S. C. 1879. 



MARRIAGE CONTRACTS. 

I. Ciaim of Wife on Insolvent Instate op 
Husuanm). 

II. Community. 

Aclijon by Heirs J or Account of. 
Action J or Debt. Due to. 
Asset* and Liabilities of. 
Continued. 

Of Parlies Married Abroad. 
Of Parties Married without Clergy or Re- 
gistration. ' 

Power of Snroiving Consort. 
Renunciation of. 

III. Employment of Money Belonging to 
Wife. 

IV. Hypothec from Husband to Wife. 

V. Power of Wife. 

VI. Registration of. 
In Cases of Traders. 

VII. Renunciation by Wife. 

VIII. Rights of Survivor. 

IX. Rights of Widow. 

X. Rights of Wife under; 

Cannot be Exercised during Life of Hus- 
band, see DOWER. 

XI. Suretyship of Wipe. 

I. Claim of Wife on Insolvent Estate 
of Husband. 

66. The wife of one of the insolvents, and 
separe't as to property, filed a claim against 
their estate for $5,000 and interest settled upon 
her by her father in her marriage contract. The 
inspectors contested it, on the ground that the 
joint estate of the insolvents was not liable; but 
that the claim could only be made against the 
individual estate of her husband. Tue money 
had been originally advanced to the husband 
by the claimant's lather, and he had put it into 
the business of the firm. It was after this that 
it was settled by the marriage contract on the 
wife to her separate ute, and after her death on 
her children. The sum instead of being put to 
her credit in the books of the firm, was put to 
the credit of her husband. The judgment dis- 
missed the contestation on the ground that it 



was a debt of the firm, but held that the in- 
spectors, whose right to contest had been put in 
question, were properly before the court — Held, 
in review, that the judgment was right a* regards 
the power of the inspectors to contest, but that 
it ought to have gone further and maintaiued 
their contestation, on the ground that uot only 
was it not the firm'sdebt as contradistinguished 
from the individual debts of the husband, bat 
that, as regard* the claimant,it was not their debt 
in any sense. The money had been lent by the 
wife's father to the husband before his marriage. 
Just before the marriage, tbe wife's father had 
settled it upon his daughter ; that is, had trans- 
ferred a debt due by the firm to him ; but there 
was no evidence of any signification of thin trans- 
fer, and the wile during the solvency of the firm 
could not have maintained an action for it 
against them. Judgment reversed, and the con- 
futation maintained. Empty & Court & 
Maihcxcs, S. C. R. 1877. 

II. Community. 

67. Action by Heirs for Account of. — A 
married woman in community with her hus- 
band died leaving a will by which she be- 
queathed to her husband, during the time he 
should remain unmarried, the usufruct and 
enjoyment of all and everv her property, move- 
able and immoveable, on dis making; a good and 
faithful inventory thereof, and on his death the 
remainder to her heirs. The husband neglected 
to make an inventory, and on being sued for an 
account by one of the heirs pleaded that she had 
sold to him all her right of succession, move- 
able and immoveable, in the estate of deceased, 
and afterwards being then majeure acknow- 
ledged to have and sold and transferred to de- 
fendant all her rights, pretensions and claims 
in the succession of ner late mother, the deceased, 
for the sum of $300 — Held, that by such sale 
the plaintiff had stripped herself of the right to 
demand an account and portage of the effects of 
the community. St. A twin et oir. & St. AubtH, 
1 L.N. 116, Q. B. 1878. 

68. Action for Debt Due to. — A husband and 
wife common as to property may sue together 
for a debt due to the community. Bertrand v. 
Pouliot, 4 Q. L. R. 8, S. C. 1878. 

69. Assets and Liabilities of. — A physician 
sued the tutor to' a minor, heir by will* of his 
deceased mother, for professional services 
rendered to the latter. The tutor had accepted 
for the minor the personal property of the de- 
ceased, but had renounced the community 
which existed between the deceased and her 
husband. The claim was resisted on the ground 
that the debt belonged to the community which 
the minor had renounced — Held, that although 
a debt of the cotnmuuity, it was also a natural 
debt of the child who had been constituted heir. 
Perrault v. Etienm, 1 L. N. 471, & 22 L. C. J- 
210, C. C. 1878. 

70. Continued. — A tripartite community of 
property is dissolved by the death of the second 
wife, who dies without leaving any minor 
children, and, therefore, the third share of the 
second wife in an immoveable purchased dur- 
ing the existence of such tripartite commuuity 
is apropre of the issue of the second marriage". 
Francatur v. Mathieu, 21 L. G. J. 288, Q. B. 
1876. 
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71. And held, also, that the husband has no 
power to alienate such immoveable after the 
death of the second wife. lb. 

72. Where a second wife dies leaving only a 
grown-up child, issue of her marriage, and to 
whom she has bequeathed all her property, the 
tripartite community which existed between 
her and her husband and the children, issue of 
the husband's first marriage, is dissolved, but 
not the community between the husband and 
the children of the first marriage, which con- 
tinues to exist as it did hefore the second mar- 
riage took place. Franeceur & Mathieu & Ore- 
bassa, 8 R. L. 665, Q. B. IH77. 

73. Of Parties Married Abroad.— -The parents 
of the female plaintiff were, on the fifth of April, 
1850, married at Burlington, in the State of Ver- 
mont, where, as expressly admitted, they then 
had their domicile, and where, as was proved, 
community of property between married people 
as existing in the Province of Quebec was un- 
known. Some time after their marriage they 
established their domicile in this Province. In 
1866, the husband purchased in his own name 
the real estate in the district of Quebec in dis- 
pute in the cause. The question which arose 
was whether community of property existed be- 
tween the consorts under such circumstances — 
Held, in review, reversing the judgment of the 
Superior Court, that according to the well- 
established jurisprudence of the Parliament of 
Paris for more than two centuries before that 
tribunal was abolished, a community of property 
was held not to exist between persons who hav 
ing been domiciled, and having married without 
contract in a place where the law of community 
did not exist, afterwards established their domi- 
cile and acquired property in a countrv where 
the law of community did exist, and tfie same 
jurisprudence founded upon a doctrine approved 
of by the most esteemed commentators on the 
Code Napoleon has been invariably observed 
by the courts of the Province of Quebec, the 
law of community being considered rather as a 
siatut personnel than statut rfel. Astell v. 
HalUe, 4 Q. L. R. 120, S. C R. 1877.* 

74. In another case, a woman, who was mar- 
ried in London, in June, 1872, bought to get a 
separation de biens as on dissolution of com 
muoity which she said supervened on that 
London marriage — Held, following Astell & 
HalUe, that community did not result from a 
marriage of two English people in England. 
As to all marriages, people must make their 
contracts, either" expressly or impliedly. If 
there is no contract in writing, it results from 
the law, and is governed by the matrimonial 
domicile. Here the marriage took place in 
London, and it could not be assumed that, be- 
cause the parties had come to Canada after- 
wards, they had married with a view to coming 
to Canada. Dalton & King, 9 R. L. 548, S. C. 
1879. 

75. There is no community of property be- 
tween persons married at Chicago, and an action 
by the wife in such case for separation of pro- 
perty will not lie. Wiggins v. Morgan, 9 R. L. 
546. S. C. 1879. 

76. Of Parties Married without Clergy or 
Registration, — Action for an account and par- 

• See in this judgment previous cases considered. 



tage of the community alleged by the female 
plaintiff to have existed between her grand- 
mother, A. K., and the defendant. Her grand- 
mother and her grandfather, D. W., were married 
in 1801, at Plainfield, in the State of New 
Hampshire. They afterwards moved to reside 
in the township of Stanstead, in Lower Canada. 
In 1810, plaintiffs grandfather, D. W., died, 
leaving three children, of whom plaintiff's father, 
D. W. t jun., was the youngest. In 1813, the 
widow, plaintiffs grandmother, married the 
defendant in Stanstead, and continued to live 
with him till her death, which took place in 
1850. The plaintiff by her action alleged that 
community of property existed between plain- 
tiffs grandmother and defendant, and that at 
the time of her death they had accumulated a 
large amount of property , both real and pergonal ; 
that after her death the defendant caused no 
inventory to be made of the property, and 
therefore there was continued community of 
which plaintiff by her action claimed an account 
atid her share from the defendant, who had ever 
since remained in possession of the whole of it. 
Defendant pleaded denying everything — Held, 
that there was community of property between 
the defendant and the grandmother of plaintiff, 
and that that community had been continued 
after the death of the grandmother par difaut 
d'inventaire, and that plaintiff was entitled to an 
account and a share. Cutting & Jordan & Fox, 
10 R. L. 401, Q. B. 1879. 

77. And that notwithstanding that the mar- 
riage between defendant and plaintiff's grand- 
mother was contracted in a place where there 
was no clergyman and no registers of civil 
status, and the only proof of the marriage was 
that which could be made by witnesses of the 
marriage and co-habitation of the parties, aud 
of the fact that the children of the first mar- 
riage lived with defendant, and were recognized 
and supported by him as part of the family. 
lb. 51 C. C 

78. And notwithstanding the first marriage 
was contracted in the United States of America 
where there were no regular and authentic regis- 
ters such as required by the law of Canada, and 
that in consequence of the lap-te of time and the 
absence of such registers a certificate of the 
marriage uucrer Art. 1220 of the Civil Codef 
could not be obtained, and the only proof of the 
marriage was by witne^se*. lb. 

79. And notwithstanding that the only proof 
of the death ah intestate of the first husband, 
grandfather of plaintiff, who was drowned in an 



• On proof that in any parish or religious community 
no registers have been kept, or that they are loot, the 
birth-, marriages and deaths may be proved either by 
family regi-ters and papers or other writings, or by 
witnesses. 51 C. C. 

t The certificate of the secretary of any foreign state or 
of the Executive Government thereof, and the original 
document* and copies of documents hereinafter enumera- 
ted executed out of Lower Canada, make prim t facie 
proof oi the contents thereof, without any evidence 
being necessary of the seal or signature affixed to such 
original copy, or of the authority of the officer grant ng 
the same, viz : 

4. Certificates of marriage, baptism or birth and burial 
of persons out of Lower Canada, under the hand of the 
clergymen or public officer who officiated, aud extracts 
from any register of such marriage, baptism or birtli and 
burial certified by the clergyman or public officer having 
the legal custody thereof. 1220 C. C. 
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uninhabited part of the province, while engaged 
in lumbering, where there was no priest or minis- 
ter, magistrate or coroner, and where, conse- 
quently, no registers of civil status were kept 
or known, was oy witnesses. lb. 

80. Power of Surviving Consort. — The res- 
pondent was mortgagee of a property belonging 
to the community of the father and mother of 
appellant. The mortgage was given by the 
father, subsequent to the death of his wife, and 
to the consequent dissolution of the community. 
The mortgage was duly registered, and the pro- 
perty being about to be sold under a judgment 
in favor of the mortgagee, the appellant, one of 
six children, heirs opposed, claiming an undivi- 
ded sixth in the half belonging to the heirs. The 
mortgagee con tested the opposition on the ground 
that the rights of the children had not >>een 
registered in conformity with 2098 C. C. — Held, 
reversing judgment of court below, that the 
husband coulu not hypothecate more than his 
own half of the immoveable, and the heirs at 
law of the wife, though they had failed to regis- 
ter their title, could claim the wife's share in pre- 
ference to the mortgagee whose hypothec was 
duly registered. Dallaire & Gravel, 22 L. C. J. 
286, & 2 L. N. 15, Q. B. 1878; 607 and 2098 
C. C 

81. Renunciation of. — Action was brought 
on an obligation made by a wife jointly and 
severally with her second husband, the wife 
having sincedied, leaving her property to a child 
by her first marriage. The action was against 
the tutor of this child who had taken possession 
of the property according to the will. The tutor 
pleaded that he had never accepted the com- 
munity between the minor's mother and her 
second husband, but, on the contrary, had ex- 
prepsly renounced it on the advice of a family 
council. — Held, that the renunciation could 
not affect the antecedent liabilities of the wife. 
Ducharme v. Etienne, 1 L. N. 281, S. C. 1878. 

82. In 1856 appellant purchased certain real 
estate from her brother by notarial deed, 
in which she assumed the qualities of a wife 
duly separated as to property from her 
husband. After the death of the latter she, by 
deed before notary, renounced to the community 
which existed between her and her late husband. 
Subsequently a creditor of the brother, also de- 
ceased, seized the real estate as belonging to his 
vacant estate. Appellant opposed the seizure 
on the ground that it was made super non dom- 
ino et possidente, and setting up title and pos- 
session for more than twenty years uninterrup- 
tedly. She proved some acts of possession, and 
that the property had stood for some time in her 
name in the books of the municipality. The 
opposition was contested on the ground that her 
tit le was bad in law and simulated and fraudu- 
lent, and that there was no possession — Held, 
that by her renunciation to the community of 

* The lawfnl heirs, when they inherit, are seized by law 
alone of the property, right* ai.d action* of the deceased, 
subject to th- obligation of discharging all the liabilities* 
of the succ«»sxion ; but the surviving consort and the 
Crown n quire to be judicially put in possession in the 
m miner set forth in the Code of Civil Procedure. 607 C.C. 

I he tranoniission or immoveables by succession must 
dp registered by means of a declaration st tting forth the 
name of the heir, his degree of relationship to the de- 
ceased, the name of the latter, the date of his death, and, 
lastly, the designation of the immoveable. 2008 C. C. 



property which subsisted between her and her 
late husband at the date of the deed of January, 
1856, appellant divested herself of any title or 
interest in said lands, and could not now claim 
the legal possession of the lands under that 
deed or by prescription, or maintain an opposi- 
tion because the seizure was super non domino 
et non possidente. McCorkill & Knight, 3 S. C. 
Rep. 233, Su. Ct. 1879. 

III. Employment or Monet Belonging to 
Wife. 

83. Plaintiff obtained judgment against the 
defendant for a sum of $15,782.69, and took in 
execution thereof a property situated in lower 
town, Quebec. The opposant, wife of the defen- 
dant, filed two oppositions, claiming by one eight 
twenty- thirds, and by the other fifteen twenty- 
thirds of the property seized as belonging to her 
in virtue of declarations d'emploi made by her 
husband, the defendant. These declarations for 
the firsumentioned portion were for the employ 
ment of $8,000 received by him from her father 
and mother since, on condition that he should 
employ it in the purchase of immoveables of 
which the opposant should have the usufruct, 
and the property should belong to her children, 
and in default to her heirs on her side and line. 
The declaration for the other portion was for the 
employment of $15,000, which the husband, the 
defendant, received from one who had entered 
into an obligation to pay and make over to the 
opposant by gratuitous title,and on the condition 
that it should not enter into the commuuity 
between her and her husband. The defendant, 
by the declarations on which the opposition was 
based, said that instead of employing the ; <e sums 
in the purchase of immoveables he had invested 
them in a property which belonged to him, to 
wit, the property in question, and which he had 
ceded and transVerred to his wife in considera- 
tion thereof, who had accepted the declarations. 
Held, that such an employment of money be- 
longing to the wife could only be made by a 
special deed of acquisition of property, which 
was expressly substituted for the wife's money, 
and that the transfer made by the husband to 
tne wife of property which already belonged 
to him was simply a sale between husband and 
wife, and as such was illegal and null. Jiossy. 
Tetu & Dionne 9 6 Q. L. R. 254, S. C. 1S80. 

IV. Hypothec from Husband to Wife. 

84. A husband may execute a valid hypothec 
in favor of his wife on his immoveable property, 
in lieu of a hypothec which she had by her con- 
tract of marriage, to secure a sum of money 
brought by her at her marriage and reserved a-s 
propre by her in the marriage contract. H<>gue 
& Cousiileau & La SociCU de Construction Man- 
tarville, 2 L. N. 308, & 23 L. C. J. 276, S. C. 
1879 ; & 3 L. N. 329, Q. B. 1880. 

85. The plaintiff*, creditors of an insolvent, 
brought an action against the assignee of the 
insolvent to set aside a mortgage given by the 
latter to his wife separe~e de biens. The wile, 
it appeared, had given money to her hn*baud tor 
the purposes of his business, and to secure her 
against loss he had given her the mortgage in 
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question — Held, maintaining the mortgage. 
Bank of Toronto v. Perkins, 2 L. N. 252, & 9 
R. L.5'62, S. C. 1879. 

86. And where the wife, as in the above case, 
renounced her priority of hypothec in favor of 
an another of ner husband's creditors— Held, 
that she did not thereby bind herself or become 
surety for her husband in terms of Art. 1301 C 
C." 76. 

87. And held, in appeal, that as the appellant 
had been paid the full amount of the note for 
which the hypothec had been transferred as 
collateral security only, the appellant had no in- 
terest to contest it. 1 Q. B. R. 357, Q. B. 1881. 

88. And a married woman may validly re- 
nounce her priority of hypothec in favor of a 
third person lending money to her husband, on 
che security of his real estate, but such renun- 
tiation in favor of a third party does not deprive 
the wife of her rights against other mortgage 
creditors inferior in rank to herself. La Soctite 
de Construction Montarville & Cousineau, 3 
L. N. 329, Q. B. 1880. 

89. And, in another case, held, that a wife 
separated as to property may validly renounce 
in favor of a creditor of her husband any 
hypothecary claim whatever on her husband's 
immoveables. Homier & Renaud & Morin, 3 
L. N. 330, S. C. 1880. 

V. Power of Wife. 

90. An obligation made by a wife to repay 
money advanced for her husband's use is an 
absolute nullity, and even a representation by 
the wife to the lender that the money was for 
herself does not affect the case. Rheaume v. 
Caille & vir., 1 L. N. 340, S. C. 1878. 

VI. Registration of. 

91. Where a donation in a contract of mar- 
riage was subject to a prohibition to alienate — 
Held, that the non -registration of the contract 
did not deprive the donors of their droit de 
retour on tne death of the donee. Pepin & 
Courchtne, 2 L. N. 397, Q. B. 1879. 

92. In Cases of Traders. — The claimant, as 
the wife of one of th? insolvents, claim ed from the 
estate of her husband the sum of $1,120, under 
their marriage contract, dated 15th February, 
1868, and registered 23rd June, 1868. The 
claim was contested, on the ground that the 
husband was a trader, and that the marriage 
contract was not registered until long after the 
thirty days prescribed by the Insolvent Act, 
1864 — Held, maintaining the contestation, that 
the non -registration within thirty days was a 
bar to the wife's claim against the estate. 
Dassault & Deseve & Prevost, 1 L. N. 140, & 22 
L. C. J. 56, S. C. R. 1878. 

VII. Renunciation by Wife. 

93. Action of im probation against a notarial 
obligation, bearing date the 26th January, 1855, 
executed before notaries, by which one J. F., 



• A wife cannot bind herself either with or for her hus- 
band, otherwise than as being common as to property ; 
any such "Migration contracted by her in any other qual- 
ity is void and ot no effect. 1801 C. C. 



jun., acknowledged to owe, and promised to pay, 
to the defendants £913,1,9, and mortgaged cer- 
tain real estate in their favor for the payment 
of that sum. By the same deed the wife of 
J. F., jun., renounced in favor of the defen- 
dants all her rights upon the property so hy- 
pothecated by her husband ; and J. F., sen., 
and J. S., his wife, the father and mother of 
J. F., jun., also became parties thereto as sure- 
ties, jointly and severally of the 6aid debtor, 
and as further security hypothecated in favor of 
the defendants certain "real estate which the 
mother of the <?aid J. S. had given to her and to 
her intended husband, the said J. F., sen., by a 
deed of donation shortly before their marriage. 
The marriage contract between the said J. F., 
sen., and his wife contained a clause oVameu- 
blissement in the usual terms, and also a clause 
de reprises in favor of the future wife. The deed, 
the i m probation of which was sought by the 
action, in addition to the suretyship, contained 
a renunciation on the part of Jl S , the mother, 
in the following words: La dite Dame F., 
consentant d renoncer d V exercise oVaucuns 
droits soit rAels de proprUte° y soil hypothecates 
et tous qu'elle aurait droit oVexercer sur les 
biens du dit J, F., son mari, sur lesquels elle 
donne et accordeprioriU et rang anttrieur d 
file aux dits A. H. et freres" (the defendants). 
The plaintiff had become the owner of the real 
estate so hypothecated in favor of the defen- 
dants by the said J. F., sen., and his wife ; and 
the object of the im probations was to have the 
said obligation of the 26th January declared 
false and a forgery, in so far as regards the 
sureties, on the ground that they had never be- 
come parties to said deed of obligation, and also 
in consequence of certain alleged informalities 
and nullities in the deed. The action also 
t sought to have the hypothec so created on the 
' property in question declared null and inopera- 
tive, on the ground that F. could not hypothe 
cate apropre belonging to his wife; and that his 
wife coula not legally bind herself, either by 
the cautionnement or the renunciatory covenant 
contained in the said deed of obligation — Held, 
that the renunciation so made by the wife was 
good, notwithstanding the clause of reprise, and 
notwithstanding the provision of the registry 
ordinance which declared that " no married 
woman shall become security or incur any 
liability, other than as commune en biens with 
her husband, for debts or obligations entered 
into by her husband before their marriage, or 
which may be entered into by her husband dur 
ing marriage." Hamel & Panel, 3 Q. L. R. 173, 
P. C. 1876. 

94. The wife may legally renounce her 
priority of hypothec for her reprises main- 
moniates in favor of a third party lending 
money to her husband on the security of his 
real estate. Hague & Cousineau & La SocUU 
de Construction de Montarville, 2 L. N. 308, & 
23 L. C. J. 276, S. C. 1879; & Homier <fc 
Renaud & Morin, 3 L. N. 330, & 24 L. C. J. 
253 ; & Thibodeau & Perrault & Lagongendiere, 
3 Q. L. R. 71, S. C. 1870. 

95. But where such third party waives his 
right in favor of another the priority of the 
wife will revive as regards other claims of the 
former, lb. 
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VIII. Rights of Surtivor. 

96. Plaintiff was the widow of A. B. ; she wa« 
married to him or\ the 8th of May, 1859, and 
they had a contract of marriage, stipulating that 
there should beacommunauMdebieHS, and that 
the survivor should 1 have the life enjoyment of 
the property of the pre-deceaaed, if there were 
no children born of the marriage. In August, 
1864, the husband died, leaving no children; 
and the plaintiff brings this action for the whole 
amount in principal and interest of a note or 
obligation en brevet, made by the defendant on 
the 4th of November, 1862, to her husband, to 
which the defendant pleaded that he gave the 
note as alleged ; but that it was understood that 
he was never to be called upon to )v&y it ; that 
in fact he got a discharge the very *»;nte day, 
for A. B., on that very day made his will before 
the same notary, leaving to the defendant all 
moneys, whether in insli or notes, due to him 
at his decease, and appointed him his executor. 
By a second plea he pleaded payment and com- 
pensation in various way**, t>y a cheque, by 
board, and otherwise; and, thirdly, as to the 
thirteen years and nine months' "interest, he 
pleaded prescription of everything accrued later 
than nv« years alter the Code came into force. 
By the Court — The*e issues rai*e several ques- 
tion* of law and of tact. 1st, as to the effect of the 
will : Could it revoke the stipulations of the 
marriage contract? Art. 462 of our Code * is 
identical with Article 587 of the Code Nap., 
which is commented by Proudhon, vol. 3, tfo. 
1080. Thin was cited on the defendant's side, to 
show that the plaintiff as usufruitiere could not 
touch the capital ; but Proudhon says nothing 
of the kind; but only that the usufructuary 
does not, by getting the < capital into his hands, 
acquire a right of property. Holland de Vil- 
largues, cited on the other side, No. 230, quotes 
Proudhon* s words as authority that the capital 
may be touched by the usufructuary, and in 
No. 231 says: " Nul doute que V usufruitiere 
ni'ait le droit de recevoir lee capitauz, et meme 
de forcer le remboursement, etc., etc." Beside, 
if this contract of marriage means anything, it 
means that the survivor is to get in the debts a 
la caution juratoire. The testator had no power 
to revoke this stipulation by will. Bourjeau & 
Brassard, 8. C. 1876. 

97. A widow who had been in community 
with her husband claimed in her capacity of 
universal legatee and testamentary executrix 
only a balance of a baiUeur defonds, arising 
from a sale of land made by her late husband 
some years previous to hie decease without 
referring to her rights in the community — 
Held, that she could only be collocated for one 
half of the amount claimed. Amiot v. Tra/tr 
blay & Reid, 2 L. N. 196, 8. C. 1879. 



•Natural and industrial fruits attached by branches 
or roots at the moment when Die usufruct is opened be- 
long to the usufructuary. Those in the same condition 
at the moment when the UMifruct cease*, belong to the 
proprietor without recompense on either side for 
ploughing or sowing, but also without prejudice to the 
portion of the fruits which may be acquired by a farmer 
on shares, if there be one at the commencement or at the 
termination of the usufruct. 460 C. C. 



IX. Rights of Widow. 

98. A widow may sue personally and as tutrix 
of her children for debtH due to the community 
before the expiration of the delays to deliberate 
on the acceptance or renunciation of the com- 
munity if she has meddled with it (si ette 
s'est immiscee). Hay v. Hand* et al., 9B.L. 
537, S. C. 1879 ; 1347 C C.» 

X. Rights or Wife under. 

99. Action for $400.10, claimed hypothecary 
for five year* and the current year of a life rent 
created in favor of the plaintiff by an ode of 
donation which she had executed to two children 
of h*T first husband. The immoveable which was 
the subject of the donation was transferred by 
the children, donees, to the second husband of 
plaintiff, who had in turn given it to the defend- 
ant, subject to a life rent which was to cease at 
the death of the donor, at which period the de- 
fendant commenced to pay to the plaintiff the 
life rent stipulated in the first deed — Held, that 
when in a contract of marriage it has been 
stipulated that there has been no community of 
property, that the wife is to have the free ad- 
ministration of what belongs to her, and that 
the husband alone is to be liable for the main- 
tenance of the wife and the family, the wife may 
after the death of the husband claim from a 
third party arrears for five years and the current 
year of an annual life rent due to her, on an im- 
moveable acquired by the husband during 
marriage, although she has never claimed such 
rent during the life time of her husband, and 

i hat notwithstanding Art. 1425 of the Civil 
Code,f which did not apply to the case in point. 
Filion v. Guenette, 7 R. L. 438, Q. B. 1872. 

100. Where it was stipulated in a contract of 
marriage that the wife at the dissolution should 
have the furniture contained in the house 
which was therein described, and during the 
marriage the house and furniture was sold and 
a new one purchased and new furniture put in 
it, and the wife at the dissolution of the marriage 
claimed the new furniture in place of that given 
to her by the contract of marriage — Held, that 
she had 'no title to it without a new contract to 
that effect.* Cahill & Hatchette, 7 R. L. 513, 
Q. B. 1876. 

XI. Suretyship of Wife. 

101. Action by plaintiff for $2570 and inter- 
est at twelve per cent, on an obligation signed by 



•The wife who has neither made an inventory nor 
renounced within the delays above prescribed or gnn led 
i» uot therefore precludes from doing so; she is, on the 
contrary, allowed to do so mo long an she hits not inter- 
meddled, or ha* not acted as being in community; but 
sfce can be *ued at being in community so long as she 
has not renounced, ana she is liable for the costs in- 
curved against her up to the time of such renunciation. 
1847 C. C. 

t When the wife, who is separated as to property, has 
left ihe enjoyment of her property to her hu/baud, the 
latter, upon the demand which his wife may make or 
upon the dtaolution of the marriage, is bound to give up 
only the fTaits which are then existing, and is uot ac- 
countable for those which up to such time have been 
consumed. 1425 C. C. 

t Conarming 8. C, Videl Dig. p. 818, Art. 821. 
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the defendants, husband and wife, the wife as 
principal and the husband as authorizing his 
wife, and therefore caution solidaire for the re- 
payment of the loan for which the obligation 
was given. There was another defendant who 
had signed the deed as surety, but he got out of 
it on an exception dilatoire, on the ground that 
the property of the principal defendants had 
not been discussed before action brought. The 
wife only pleaded to the merits, and between her 
and the plaintiff the contestation was main- 
tained. The evidence was that the loan was 
made to enable the husband to carry on his 
business, and held in the Superior Court, dis- 
missing the action, but in appeal action main- 
tained and judgment reversed, on the ground that 
the loan was made for the use and benefit of 
the wife, and was not made in violation of Arl. 
1301 of the Civil Code.* Martel & Beaudet, 8 
R. L. 138, Q. B. 1877. 



MARRIED WOMEN. 



I. Action Agaikst, see ACTION. 

II. Bills and Notbs by, tee BILLS OF EX- 
CHANGE, ETC. 

ill. Rights of, *ee MARRIAGE, MAR. 
RIAGE CONTRACTS, etc. 



MASTER AND SERVANT. 

I. Action bt Servant fob Dismissal. 

II. Desertion of Service. 
HI. Dismissal of Servant. 

IV. Extra Remuneration. 

V. Interpretation of Terms of Engage- 
ment. 

VI. Liability of Mapter. 

VII. Liability of Servant. 

VIII. Oath of Master. 

IX. Proof of Engagement. 

I. Action by Servant for Dismissal. 

102. Action for the recovery of $272.20, being 
four months and twenty days salary at the rate 
of $700 a year, payable monthly. Plaintiff 
alleged that, notwithstanding an engagement 
entered into between him and the defendant* the 
defendant dismissed him without reason before 
the expiration of the term for which he was en- 
paged ; lhat be had offered his services to de- 
fendant since his dismissal and been refused, and 
consequently had been forced to remain without 
employment, and a%ked that the defendant be 
condemned to pay him his wages until the ex- 
piration of his year of engagement — Held, that 
he had no action for salary not due at the time 
of his dismissal, but that he had a right only to 
an action of damages resulting from the breach 



• See Rote tupra p. 



of the agreement,* and that as he had not 
proved that he had been unable to obtain 
another situation and had suffered damages he 
could not recover. Suit v. Nield, 7 R. L. 224, 
S. C. 1874. 

II. Desertion of Service. 

103. On a certiorari from a conviction of a 
servant girl for desertion, the girl being a minor 
and having engaged without the consent of her 
father — Held, that the conviction must show a 
hiring by written contract or verbally before 
witnesses in order to staudf. PeUUier & 
HurUau, 3 L. N. 331, S. C. 1880. 



• This judgment appears to be In conflict with the 
general jurisprudence on this point, a id more particu- 
larly wt.li mi. 2 of sec. 6 ofv.hap. 27 of the Con. a tats, of 
Low. Can., whieh *ayn: "But every servant, assistant or 
1m bore, who ho* contracted an engagement tor a deter- 
minate period cannot be discharged al or be tore the ex- 
miration of Mich engagement without prevtou* notice 
from hi* matter, mtsir*** or employer, after having re- 
ceived the entire amount oi the wuge* which would nave 
been due hhn if he had «erved lor the entire term of 
bi«» engagement, and if the term be expired the person 
thus di- missed without previous notice would have a 
right to be paid bis wage* for all the tune from the day 
the notice should have bonn given and that of hi* dis- 
missal. 

t The rule* with regard to the desertion and dismissal 
of servants are now contained in the following 

ACT OESPKOTING MASTKBA AND (SERVANTS. 

(Quo. 4446 Vio. cap. 15.) 

Her Majesty by and with the advice and consent of 
the LegL-laiure of Quebec enacts as follows: 

Any apprentice* servant, journeyman or laborer bound 
by act of indenture, or written contract or agreemenr or 
verbally, before one or more witness for one month or for 
any longer or shorter period who refuse* or neglects to 
enter the service of his master at the tiraeagreei upon, or 
b guilty of ill behavior, refractory conduct or idlcnet*,or of 
diverting from hb* service or duties or of absenting himself 
by day or night without leave from his said service or 
from the house or residence of his employer, or who re- 
fuses or neglects to perform hia just dutie- or to obey the 
lawful commands which may be given him by his 
fua'ter or mistress, or who is guilty of dissipating his 
master's or mistress' effect* or property, or of any unlaw- 
ful act that may affect the interest of nis master or mis- 
tiros, shall be liable to a penalty not exceeding twenty 
dollars. 

•J. Any domestic servant, journeyman or laborer en- 
gaged by the month or longer space of* time or by the 
{)iece or job who deserts or abandons the service or Job 
or which he was engaged before the time agreed upon 
shall for each offence of such nature be liable to the 
penalty provided in the next preceditig section. 

& In every caie of contravention axainst the two pre- 
ceding sections, on the part of any servant or laborer en- 
gaged: to work or serve in the woods and forest* of this 
province for the making of saw logs or the manufacture 
of square or other commercial timber or firewood of any 
Kind, the contravening party may be prosecuted and con* 
victed before any Justice of the peace of the judicial dis- 
trict wherein he shall have contracted his engagement or 
wherein he shall be apprehended, notwithstanding thai 
the territory where the contravention shall have been 
committed may happen to be beyond the limits of such 
district 

4. Any person knowingly harboring or concealing any 
apprentice or servant, engaged by written act or agree- 
ment or verbally before witnesses, who has abandoned 
the service ot his master or mi*tre,-s; or instigating or 
engaging or inducing any apprentice or servant to 
abandon such service, or keeping such servant in his or 
hei service alter being Informed of the tact, shall for 
such offence be liable to the penalty provided in the first 
section. 

6. Any domestic servHut,. Journeyman or laborer en- 
gaged »y the week, month or year, and not by the piece 
or job, or Tor a lixed period, who intends to quit the ser- 
vice in which he is engaged at the expiration of hi* en- 
Egeinent shall give at loa>t one week's notice of such 
tention If his engagement be by the week, two week's 
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HI. Dismissal of Servant. 

104. An employee engaged for a year, who ia 
dismissed without cause may sue for the month- 
ly instalments of his salary as they fall due, 
unless facts are set up and proved by which 
the court may iudge of the whole amount of 
damages caused bv the breach of contract. 
Rice & Boscovitz, 23 L. C. J. 141, Q. B. 1874; 
& Montreal Cotton Co. & Par ham, 23 L. G. J. 
146,.Q. B. 1878. 



notice if it be by the month, and one month's notice if it 
be by the year; and if any such perron quite the service 
m ithoat giving Mich notice he shall be considered as hav- 
ing deserted from the said service and be punished ac- 
cordingly. 

Every master, mistress or emptoyer shall give a like 
notice to any servant, journeyman or laborer engaged by 
the week, month or year, whose services he or she no 
longer require*; but any domestic servant, journeyman 
or laborer so engaged may be discharged at or before the 
expiration of his agreement, without notice, upon full 
paymt-nt of the wages to which he would have been en* 
titled had the term of servioe expired, and bad the re- 
quired notice been given. 

6. Any master or mistress who discharges his or her 
servant without paying his wages as aforesaid shall incur 
the penalty provided in the first section. 

7. Any master, mistress or employer against whom any 
just cau<e or complaint exists on the part of his or her 
apprentice, domestic servant, journeyman or laborer, 
bonn 1 or engaged as aforesaid, for any misusage, defect of 
sufficient, wholesome provisions or food, or for cruelty or 
ill-treatment of any kind, shall, upon each and every con- 
viction, be liable to a penalty not exceeding twenty* 
dollars. 

8. Any complaint founded upon a contravention of the 
provisions of this Act may be beard and determined be- 
fore one justice of the peace resident in the district where 
such contravention occurred, who may by warrant or 
summons require the attendance of the offender before 
him ; and upon the offender being brought up under war- 
rant or, if summoned, upon proof of the service of such 
summons, may, either in the absence or presence ot the 
offender, determine suoh complaint in a summary man- 
ner on the oath of one or more credible witness or wit- 
nesses, to be sworn before him ; and may, if the offender be 
convicted, condemn inch offender to the penalty Im- 
posed tor the offence, and in default of payment of the 
said penalty with costs of suit, with or without delay, to 
be imprisoned in the common gaol of the district for a 
period not exceeding two calendar months, unless the 
said penalty and cost* of suit, together with the cost of 
apprehension and conveyance of the delinquent to gaol, 
be sooner paid. And on a suit by a servant for wages 
the defendant may plead the fact of such desertion, mis- 
conduct or disobedience hereinbefore men'ioned; and on 
proof thereof, and of the damages incurred in oonsequ- 
*nce by the defendant, it may be declared that the plain- 
tiff hath lost all recourse for 4iis wages in whole or in 
part in the discretion of the court, according to circum- 
Mances. 

9. Upon complain* by any master, mistress or employer 
against his or her apprentice, servant or journeyman, or 
by any apprentice, servant or journeyman against his 
master, mistress or employer of continued misconduct or 
misusage, and of repeated violations of the ordinary and 
established duties of the parties towards each other, or of 
incapacity to perform the services for which he is hired, 
any two justices ot the peace, resident in the district 
where the master or mistress lives. may, at a special sitting, 
upon due proof of the facts, annul the contract or agree- 
ment, whether written or verbal, by which such master, 
mistress or employer and such apprentice, servant or 
journeyman were bound to -each other. 

10. All pen alt es imposed by this Act, when paid, shall 
be handed over to the sheriff of the district within which 
the offence was committed, to form part of the building 
and jury fund, 

11. The prosecution for any offence against the pro- 
visions of this Act shall be commenced within three 
months after tho offence has been committed and not 
after. 

12. This Act shall spply to all parts of the province, ex- 
cept to the cities of Quebec and Montreal, and to all 
other incorporated cities, towns and villages which have 
parsed or may hereafter pass bye-laws regulating tha 
relations of master and servant. 

18 Chapter 27 of the Consolidated Statutes for Lower 
Canada, chapter 84 of 29-80 Victoria, and Chap. 20 of 88 
Victoria are hereby repealed* 



105. But a servant who is discharged without 
sufficient cause before the expiration of the 
term for which he was engaged can only sue for 
the wages which are due at the institution of 
the action, unless he sues for damages for breach 
of contract, in which case the length of the un- 
expired term of his engagement may be taken 
into consideration in estimating the damage?. 
Beauchemin & Simon, 23 L. C. J. 143, Q. B. 
1877. 

106. An engineer sued for wages which would 
have been due if he had continued to hold his 
situation. He alleged that he had been wrong- 
ly dismissed, and ne waited and sued for the 
time which had expired. A person dismissed 
improperly might wait until the term of the 
engagement had expired and then sue for wages, 
or lie might sue at once for damages for breach 
of the engagement. The plaintiff had taken 
the former course. The plea was that he had 
been found incompetent, and the defendant was 
justified in dismissing him. But in an anterior 
suit this same matter was pleaded, and plaintiff 
was found competent. The only question that 
remained was whether, during the time which 
had elapsed since his dismissal, he had earned 
wages, for which the defendant ought to get 
credit. The court did not see that he had 
earned anything. The proof on this point was 
insufficient to warrant any modification of the 
judgment, and it was confirmed with costs. 
Goad & Macdonald, S. C. R. 1877. 

107. A servant discharged without sufficient 
cause before the expiration of his term of hire 
cannot, if he sues for wages, claim for more 
than the portion of the term which has expired 
at the date of the institution of the action ; but, 
semble, he may bring an action of damages for 
breach of contract, and then the length of the 
unexpired portion of the term may be taken 
into consideration in estimating the damages. 
Beauchemin & Simon, 1 L. N. 40, Q. B. 1877. 

108. The plain tiff, a physician, sued the City 
of Montreal for professional services rendered 
by him to the city as health officer. In the 
year 1868 he and another were appointed health 
officers for the city. The employment was 
gratuitous, but at the end of th* year the Cor- 
poration voted each a small fee, and engaged 
them for the year 1870 at the rate of $500. 
This was continued yearly to 1H73, when the 
salary was raised to $800. In March, 1877, the 
Corporation resolved to employ only one health 
officer, and the plaintiff's services were dis- 
pensed with — Held, that 37 Vic. cap. 51, sec 
64,* did not authorize the Corporation to dis- 
miss its servants unfairly and without notice, 



* The said Council shall from time to time, as occasion 
may require, appoint a city clerk, a city treasurer, a dry 
surveyor, a superintendent of water works, a citv audi- 
tor, a chief of police, an inspector of buildings, clerks of 
markets, surveyors of highways, streets and bridges, 
health officers, assessor*, collectors, pound keepers, 
inspectors of meat, and such other officers as they may 
think necessary to carry into execution the powers vested 
in them by this Act, and the paid Council may prescribe 
and regulate the duties of all such officers respectively, 
and at their pleasure remove any such officer and appoint 
another in his place, and the said Council »hall take such 
security for the due execution of the offices of city 
treasurer and other officers charged with the collection 
of the city revenue as the said Council may think proper, 
and shall and may grant to the citv clerk, treasurer and 
other officers to be appointed as aforesaid such or other 
compensation for their services as they may think fit. 
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and the plaintiff was, therefore, entitled to the 
balance of hie services for the year. Dugdale 
& City of Montreal, 3 L. N. 204, Q. B. 1880. 

IV. Extra Remuneration. 

109. In 1874, the Board of Health of the City 
of Montreal established a small-pox hosoital, 
which went into operation in November or that 
year. The plaintiff, one of the health officers of 
the city, attended there until the first of Jan- 
uary, 1876, when he resigned. Having put in 
a claim for his services at the hospital in addi- 
tion to his salary as health officer, the Corpora- 
tion offered him"$400, which he refused. Action 
for $2,100, being at the rate of $150 per month, 
which was maintained in the Superior Court. 
But in appeal — Held, that if a person employed 
in a particular capacity by another is charged 
to perform some duty not theretofore performed 
by him, he may decline to do it, ana then the 
question will arise whether the new employ- 
ment is of a similar kind to that which he was 
employed to perform. If it is he is bound to 
perform it. And if the person employed per- 
forms the new duty without remonstrance the 
presumption is that the new work falls within 
the scope of that which he was employed to 
perform, and he has no legal claim to additional 
remuneration. Judgment for $400 offered. 
Dugdale & The City of Montreal, 3 L. N. 204, 
Q. B. 1880. 

V. Interpretation of Terms of Engage- 
ment. 

110. The defendants, merchants in Montreal, 
were sued tor three months' salary by their 
former clerk, whom they discharged on the 6th 
November, 1876, having made an engagement 
with him in November, 1874, for three years 
and six months so that his time would not have 
expired until May, 1878. The question was : 
What interpretation ought to be given to the 
terms of the engagement? The evidence of it 
was in a letter written by the plaintiff on the 
30th of October, and which the defendant admits 
to contain the conditions of the agreement : — 

" Montreal, 30 Oct., 1874. 

" Je eouasign& m'engage a remplir les fonctions 
de com mis voyageur chez Messrs. A. P. & Cie. 
pour l'efpace de trois ans et six mois, a comp- 
ter du ler Novembre, 1874, a raison de deux 
cents, deux cents cinquante, et trois cents louis 
par an nee. Mes appointements devront n'etre 
octroye com me suit : deux cent louis du ler 
Novembre, 1874, au lerNovembre, 1875 ; deux 
cent cinquante du ler Novembre, 1875, au ler 
Novembre, 1876, et trois cent louis du ler 
Novembre, 1876, au ler Mai, 1878, c'est-a-dire 
un an et six mois. Je devrai, bien entendu, 
m'occuper plus specialement des achats a fa ire 
pour le commerce de la maison sur les marches 
Europeens : a cet effet je voyagerai deux fois 
par annee, mon premier voyage devant etre 
entreprisa la fin de Decembre, 1874, prochain. 
Une lois de retour de mes voyages, je devrai 



donner toute mon attention aux ventes dans 
le magasin. N.B. — II sera loisible aux Messrs. 
A. P. & Cie. de decider a quelle saison M. 
Gauthier devra voyager. Us se reservent de 
plus le droit de faire voyager un autre com mis 
vovageur dans le cas ou ils le jugeront a propos. M 
The defendants contended that they had a 
right to make the plaintiff travel where they 
pleased, and that the subject of going to Europe 
was only mentioned in their interest to prevent 
his objecting to be sent out of the Province; and 
said they sent him to different places in the 
Province of Quebec and the other Provinces 
without any objection on his part, until October, 
1876, when, being told to prepare himself to 
travel for the house somewliere in the Domi- 
nion, he manifested an intention not to act as 
local traveller any longer, and was therefore 
dismissed and paid up to that time — Held, in 
appeal, reversing the judgment of the court 
below, that plaintiff's pretensions were unfound- 
ed, that he was paid for his time, and his 
employers could use it as they pleased, pro- 
vided they did not ask him to do anything that 
would injure his position in society. Oauthier 
& Preoosi, 1 L. N. 289, Q. B. 1878. 

VI. Liability of Master. 

111. Action for damages for an accident 
while blasting, causing personal injury to an 
employee of the defendants. The accident it 
was proved was caused by the fact of a steel 
drill naving been used which was done by the 
express direction of defendants' foreman. Judg- 
ment for plaintiff, and $2,000 damages sustained 
in review. Hall v. Canadian Copper & Sulphur 
Co., 2 L. N. 245, S. C. R. 1879. 

VII. Liability of Servant. 

112. To an action for wages by an employee, 
the master pleaded that plaintiff, by his negli- 
gence, had allowed a large sum of money to be 
stolen for which he was responsible, and had 
since been discharged. The proof showed, 
however, that plaintiff had remained for a con- 
siderable time in defendant's employ after the 
theft and had charge of the money, and had been 
paid his wages as theretofore — Held, that the 
loss had been condoned, andplain tiff was entitled 
to his wages. Watson v. Thomson, 2 L. N. 387, 
S. C. 1879 ; & 3 L. N. 203, Q. B. 1880. 

VIII. Oath of Master. 

113. Action for wages by a servant. The 
defendant proved by his own oath the terms of 
the agreement, and the payment of wages due 
to the plaintiff— Held, that the oath of the de- 
fendant was equivalent in such case to the 
serment decisoire, and could not be contradicted 
by witnesses. Larose v. Rousseau, 6 Q. L. B. 
196, S. C. 1873. 

114. In an action for wag*s by a boy 
employed in carting, the oath of the master as 
to the' employment and as to the payment of 
his wages is not sufficient. Denis v. roitras, 3 
Q. L. R. 162, S. C. 1877. 
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115. Art. 1669 of the Civil Code* does not 
apply to the case of a workman employed by 
the day to work in a mill, and in such case the 
oath of the master will not be received as to 
the terms of the engagement or the question of 
payment. Marier & Lajreniere, 10 R. L. 674, 
C. C. 1880. 

IX. Proof of Engagement. 

116. The engagement by a railway company 
of a civil engineer for the construction of the 
railway is a commercial matter, and may be 
proved by verbal testimony. Le.yge & Lauren- 
tian Railway Co., 3 L. N. 23, &'24 L. C. J. 98, 
Q. B. 1879. 



MATERIAL. 

I. Lien on Ships for, see MERCHANT 
SHIPPING. 



MATERIAL FACT. 

I. What is, see INSURANCE, Misrepresen- 
tation. 



MEASURE. 

T. Of Damages, see DAMAGES, 
n. Of Oil, see INSPEC1 ION LAW. 



MEASUREMENT. 



I, Sale by, see S A LE. 



MEDICINE AND SURGERY. 

I. Acts Concerning. 

The principal provisions respecting Medicine 
and Surgery are to be found in Con. Stat. Can. 
cap. 76, and the Quebec Acts 40 Vic. cap. 26 ; 
41 Vic. cap. 23, and 42-43 Vic. caps. 37 and 38. 



MEETINGS. 

I. Adjournment. 

117. Where a meeting of creditors was ad- 
journed at the call of the assignee — Held, that 
this was equivalent to an adjournment sine die, 
and new notices were necessary to meet again. 
Consolidated Bank of Canada v. Davidson & 
Stanley, 2 L. N. 348, S. C. 1879. 

•In any acvlott for wag<* by domestics or farm ser- 
vant*, in the ;-bsonce of written proof Hie mutter may 
offer his oath iv» to the conditions of the engagement 
and a* to the fac* of payment accompanied by a detailed 
statement. Hut such oath may be vefuted in the name 
manner u« other testimony. 1663 C. C, as amended by 
Q. 41-42 Vic. cap. 12. 



MEMBERS. 

I. Of Building Societies not Bound by 
Rules Irregularly Passed, and to which 
they have not Assented to, see BUILDING 
SOCIETIES. 



MEMBERS OF PARLIAMENT— 
See ELECTION LAW. 



MEMORANDUM IN WRITING- 
See EVIDENCE. 



MERCHANT SHIPPING. 

I. Hypothecation of Vessels. 

II. Jurisdiction under Act. 

III. Law of. 

IV. Liability. 

For Repairs to Vessels. 

V. Lien for Materials Furnished to 
Vessel in Course of Construction. 

VI. Lien for Necessaries. 

VII. Lien for Salvage cannot be Trans- 
ferred . 

VIII. Privilege of Master and Crew. 

IX. Remedies under Act. 

X. Sale of Vcssel. 

L Hypothecation of Vessels. 

118. Although C S. C. cap. 41 was repealed 
by 37-H8 Vic. cap. 128, sec. 3 (1874), a bill of 
sal* by way of mortgage of a ve«-«el registered 
under the former statute made after the pacing 
of the repealing Act in the form usual under 
the former statute created a valid mortgage. 
D>Aov*t v. McDonald & Norris, 1 L. N. 218, & 
22 L. C. J. 79, S. C. R. J 878. 

119. And it was not necessary to the validity 
of a mortgage on such vessel that she should 
first be re-enregistered under the Imperial 
Merchants Shipping Act of 1854. 26. 

120. Nor need the form I given in the Mer- 
chant Shipping Act be strictly adhered to in the 
case of a vessel registered under C. 8. C. cap. 41 
lb. 

121. But the mortgagee of a vessel cannot 
prevent the seizure and sale thereof by a judg- 
ment creditor, as such sale will not purge his 
mortgage, and will only convey to the pur 
chaser the rights of the judgment debtor in the 
vessel, lb. 

122. A vessel which has b*en mortgaged by 
the owner in the form prescribed by the Mer- 
chant Shipping Act, 1864, and the mortgage of 
which has been registered, cannot be seized and 
sold without the consent of such mortgagee by 
any subsequent creditor, whether registered or 
not, unless an order to sell be obtained from a 
competent court. Kemp v. Smith & Cavtm, 2 
L. N. 190, & 23 L. C. J. 289, S. C. 1879. 

123. And that though the vessel at the time 
of seizure be in the actual possession of the 
mortgagor, and the term for the repayment of 
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the mortgage debt have not yet elapsed. Ross 
& Smith v Ccmiin, 2 L. N. 362, A 23 L. C. J. 
309, S. C. 1879 ; & 3 L. N 76. & 10 R. L. 201, 

5. C. R. 1880. 

124. Under the Merchant Shipping Act a 
mortgage ex*»culed before one witness ifi valid. 
Ro*r, v. Smith & Cantin, 2 L. N. 362, & 23 
L C. J. 309. 

II. Jurisdiction under Act. 

125. The Higli Court of Admiralty ban the 
fttme powers over a British ship a£ are conferred 
upon the High Court of Cham.ery by sees. 62 
to 65 of the Merchant Shipping Act of 1854, 
but thiv jurisdiction has not l>een extended to 
Court* olVn-e Admiralty, and belong* in Canada 
exclusively to the highest eourt of original jur- 
i-diction. Dinning in re & tVurlele, 4 Q. L. It. 

6, S. C. 1877. 



III. Law of. 

126. Articles 2356 to 2382 of the Civil Code 
having been repealed by the Stat. C. 36 Vic. cap. 
128, the law applicable to the mortgage and 
hypothecation of vessels in the Province of 
Quebec is now the Imperial Merchant Shipping 
Act. 1854, a* modified by said statute. Boss v. 
Smith & Cantin, 2 L. N. 362, k 23 L. C. J. 309, 
S. C. 1879. 



IV. Liability. 

1'27. For Repairs of Vessel.— Action for 
15,265.89, work and labor done by the firm now 
represented by plaintiff lo a barge called the 
" Frontenac," of which the uutwr of the 
defendants was the registered owner and pro- 
prietor. The declaration alleged that when the 
barge was received for repairs she was rotten 
aod worthless, and by the v«ork done she was 
rendered seaworthy. By the evidence it appear- 
ed that the repairs were ordered by and the 
work was done on the responsibility of the 
owner in actual possession, without the know- 
ledge of the registered owner, who was su*jh 
merely for the purpose of .securing a debt due 
to him by the real owner. — Held, that the regis- 
tered owner was not liable. Tate v. Torrance, 
3 L. N. 356, S. C. 1880. 

128. For supplies. — The action was brought 
to recover the price of a quantity of coal from 
the defendant. The proof established that at 
the time of the sale of the coal, of which plain- 
tiff claimed the price by this action, the tow- 
boat " Champion," the captain of which had or- 
dered and received the coal, was hired and 
navigated by the Ottawa and Rideau Foward- 
ing Company, and the captain was the employee 
of the company and not of the defendant, 
although the latter was the proprietor of the 
" Champion." The sale of the coal held not to 
have been made to the defendant but to the 
company, which was then navigating the boat. 
The defendant could not be held responsive, 
and action d ism issed . Murphy k Mol/tur, 8. C . 
1879. 



V. Lien for Materials Furnished to Ves- 
sel in Course of Construction. 

129. Question as to the rijght of a merchant, 
under Art. 2383 of the Civil Code,* to seize a 
ship in the hands of a third party, being a pur- 
chaser in good faith in actual possession, with 
the rights of a registered owner, for materials 
furnished for the ship while in course of con- 
struction. In the month of April, 1877, the 
defendant, by a written contract, undertook to 
build the vessel in question for the intervening 
parties, under the superintendence of their agent, 
for the price of £7. 17.6 per ton ; payable £1000, 
when in frame, £1000 when planked, and the 
balance when ready for sea. The ship was 
built according to the contract, and in the month 
of June, 1877, the defendant, being in want of 
advances, and in order to secure the payment of 
the vame, gave the intervening parties a 
mortgage on the vessel for £3000, in the form 
B, of the third schedule of the Act of Canada 
36 Vic. Cap. 128,f The mortgage so granted 
was duly recorded with the registrar of shipping 
at the port of Quebec, whilst the vessel was 
being built, and after the recording of the mort- 
gage so granted the plaintiffs furnished to the 
deteudant materials for the building and com- 
pleting of the ship to the amount of $1,116.13, 
for which the action in question was brought 
and the seizure of the vessel made. According 
to the contract the vessel ought to have been 
launched on the first of September, 1877. The 
launch, however, did not take place until the 
24th of that month, but from the day last men- 
tioned until the day of the seizure, the 17th of 
Oct., 1877, the intervening parties were in pos- 
session of the ship. On the 1st October the 
defendant granted, in pursuance of the Merchant 
Shipping Act of 1854, the usual builder's certifi- 
cate, declaring that the ship had been built for 
the intervening parties, and on the same day 
addressed to the Registrar of shipping a letter, 
accompanied by the necessary papers, requesting 
a governor's pass for the ship. On the 8th of 
October, 1877, the mortgage referred to was 
discharged, and on the following day a govern- 
or's pr»88 for the vessel was granted to the inter- 
vening parties as owners, the pass having the 
mme effect under the statute a* a" Certificate of 
Registry." The intervening parties then caused 
the ship to be loaded, and by the evening of the 

• There is a privilege upon vessel* for the payment of 
the following debts : 

1. The cost* oi' seizure and sale according io Art. 
1995. 

2. PtiVage, wharfage and harbor dues and oeitalviea 
for Hie infraction or 'awful harbor regulation*. 

3. The expense of keeping the vessel and tigging and 
of repairing Jutf er since the ntst voyage. 

6. The sums due for .^pairing and furnishing the ship 
on hcv Ism voyage, *nd for merchandise sold by the cap- 
tain for the Siime purpose. 

6. Hypothec** ion* upon t be ship according totJie rules 
declared in the third chap, oi this title and in .he tide 
of Bottomry and Respondentia. 

7. I'renilums of insurance upon ttie ship for the last 
vo/pge. 

8. Damages due to freighters for not delivering the 
goods "hipped by Ihem. and in reimbursement for injury 
caused to Mich goods by the faul. or the master or crew. 
If >he shin sold have not yet made ;• voyage the seller, rhe 
workmen eniploved li» building and completing her, and 
•hf nervous by whom <be materials h<«ve beeii furnished 
an* op id by preference -o a'l creditor*, excepl .ho?e lor 
deb'h affumf muri In phragiaph* i & 2, S38U C. C. 

t 8ee Sec 8. 
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16th of October the whole of the car*o was on 
board, but between the hours of six and seven 
of that evening the plaintiffs caused the ship to 
be seized as belonging to the defendant ana as 
being in his hands. — Held, that the plaintiffs, as 
creditors of the defendant, whatever may have 
been their right or privilege on the ship while 
in the possession of their debtor had no right to 
seize it as against the intervening parties, pur- 
chasers in good faith, in full possession and 
with the rights of registered owners*. Colebrook 
Rolling Mills v. Oliver & Graham, 5 Q. L. K. 
72, S. C. 1879. 

VI. Lien for Necessaries. 

130. Where an agent for a foreign vessel has 
made advances and disbursements for her use 
in account with her owner, and after sailing on 
her voyage is brought back a wreck to the port 
from which she sailed, the agent cannot treat 
his claim as one for necessaries under the Vice 
Admiraltv Court* Act, 1863. City of Manitowoc, 
5 Q. L. R. 108, V. A. C 1879. 

VII. Lien fob Salvage cannot be Trans- 
ferred. 

131. Where an assignment was made by 
salvors of a sum due to them for salvage — Held, 
that their lien on the ship was personal and 
inalienable, and that it did not vest in their 
assignees so as to enable them to proceed against 
the ship. City of Manitowoc, 6 Q. L. R. 108, 
V. A. C. 1879. 

VIII. Privilege of Master and Grew. 

132. The privilege accorded by Art. 2383 
of the Civil Code,t for the wages of the 
master and crew of a ship for the last voy- 
age does not apply to a balance of wages for a 
season's continuous navigation on the St. 
Lawrence and lakes, though the master and 
crew signed articles for the season, and were 
paid by the month and not bv the trip. VAoust 
v. McI)onald& Norris,\ L.'N. 218, & 22 L. C. 
J. 79, S. C. R. 1878. 

IX. Remedies under Act. 

133. On a petition for an injunction to pre- 
vent a mortgagee from disposing of a vessel be- 
longing to an insolvent estate — Held, that 
under sec. 36 of the Canadian Merchant Ship- 
ping Act,t the remedies provided by sec. 65 of 

• Vide Germain & Glngras in To. Privilege, p. 1016 
Dig , Vol. 1. 

| Vide supra. Note. 

t A ship about to be built or being built may be recor- 
ded under a temporary name by the Registrar of shipping 
at or nearest to the port at which she is about to be built 
or is being built, and any builder desirous of raiding 
money by a mortgage on any ship about to be built or 
being built shall tarnish to the Registrar of shipping at 
the port at or nearest to which she is about to be built or 
is being built a full description of ship and a statement 
of the port at which she is intended to be registered 
according to the form A, in the third schedule to this 
Aot, and shall Indicate the ship to be built or being 
built bv painting on a board near the place of 
such building in his ship yard on a dark ground in white 
or yellow figures and letters, of a length not less than four 
inches, the number given him by the proper Registrar of 
shipping for that purpose, the temporary name of the 
ship and the name of the port at which she is intended 
to be registered. 



the Imperial Act are extended to vessels build 
ins in Canada while in course of construction. 
Dinning in re & Wurtele, 4 Q. L. tt. 37, S. C. 
1877. 

X. Sale of Vessel. 

134. The judicial sale of a vessel, en registered 
in accordance with the provisions of the Imper- 
ial Merchant Shipping Act of 1854, confer.* on 
the adjudicataire a valid title which cannot be 
called in question by a third party who does 
not possess a registered title to the same vessel, 
and the adjudicataire may validly oppose & 
seizure of the vessel made at the instance of a 
creditor of the person defendant in the judicial 
sale, although such person may still appear by 
the register to be the registered proprietor. 
Bonrbeau v. Cartier & Beaupr6 1 6 Q. L. R. 129, 
S. C R. 1880. 

135. And the adjudicataire, even after a second 
seizure of the vessel in the hands of the same 
person, may complete his title by obtaining the 
signature of the judicial officer who conducted 
the sale to the deed of sale in the manner re- 
quired to obtain registration, lb. 

136. And an acquisition of the vessel made 
without fraud by a person interposed at the 
judicial sale, and a donation made by the actual 
purchaser by means of such intermediary, lb. 



MEUBLE CORPOREL— See PRO- 
PERTY, Description of. 



MILITIA. 

1. Liability for Services of. 

137. The active militia having been called 
out on requisition of six magistrates in antici- 
pation of a riot in the City of Montreal, bat in 
opposition to the opinion and advice of the 
mayor of that city, who did not consider their 
services necessary to the city, afterwards refus- 
ing to pay — Held, that whether their services 
were necessary or not, the magistrates having 
acted within the powers given them by statute,* 

• By an amendment (40 V. c. 40) to the Militia Act 
(81 Vie. cap. 40) " it is provided that the active militia 
or any corps thereof may be called out for active ser- 
vice in aid of the civil power, in any case in which a 
riot, disturbance of the peace or other emergency 
requiring such service, and beyond the power of the 
civil authorities to deal with, occurs or is anticipated, 
and that officers and men so called out shall receive 
from the municipality in which their services are re- 
quired pay and allowance* : 

2. And whereas it is necessary to provide for the pay- 
ment of the costs of transport of officers and men so 
called out and not residing within the municipality ia 
which their services are required : 

8. And whereas in the case of a municipality within 
which passes a railway whereon tier Majesty's mails are 
conveyed, the conveyance of such mails may be 
obstructed by a riot or disturbance of the peace beyond 
the power or the civil authorities to deal with, and not 
local or provincial in its origin : 

And whereas it may be unjust that the municipality 
should bear the whole expense of preventing or repretf- 
ing such a riot or disturbance of the peace : 

And whereas the circumstance that the whole of such 
expense must be borne by the municipality is calculated 
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the city was liable. Fraser A McEachern v. 
City of Montreal, 2 L. N. 49, S. C. 1879. 



MILITIA LAW. 

I. Courts Martial. 

l&S. On a certiorari by which the record and 
proceedings of a regimental court martial of 
"B Battery" Canadian Artillery are brought 
up by certiorari, and the petitioner asked that 
(he judgment of the said court by which he was 
condemned to forty-two days imprisonment be 
ou ashed — Held, that militia officers attached to 
6 Battery, though holding commissions in no 
regular or active militia corps, are competent to 
Fit on courts martial of the said Battery. 
Thompson exp., 6 Q. L. R. 200, S. C. 1876. 

139. But members of the volunteer militia are 
ipso facto discharged by the expiration of the 
term of their engagement, and a court martial is 
without jurisdiction to try a man for acts done 
subsequently to such expiration, and a convic- 
tion under such circumstances will be quashed 
on certiorari, lb. 

1-1 0. And in an action of damages arising out 
of the same case — Held, that the expiration of 
the term of engagement of a volunteer under 
the Militia Act puts an end to his obligations 
ft* a toldier, and the fact that he has continued 
to receive pay after the expiration of his engage- 
ment, though it prevents him complaining of 
hJH detention in the corps, does not take awav 
Lie right to claim damages for violence and ill- 
treatment. Thompson & Strange, 5 Q. L. R. 
205, S. C. 1879. 



to binder the local civil authorities from taking the 
proper action : 

And whereas it may be fust and expedient that some 
part of »uch expense should be borne by Canada : 

Then-fore Her Majesty, by and with the advice and 
consent of the Senate and House of Commons of Can- 
ada, enacts as follows : 

1. in any such case as is referred to In the second 
clause of the preamble the officers and men called out 
shah revive from the municipality the reasonable cost 
of transport iu going and returning from and to the 
pltee where they reside to and from the place where 
their services are required, and such cost na, be re- 
covered in like manner as the sums payable by the 
niooici|iahty under the first recited Act. 

2. In any such case a* i« referred to in the third clause 
of the preamble it shall be lawful for the Governor in 
f'oancfl to pay or reimburse out of any moneys which 
may be provided by Parliament for the purpose such 
part a* may oeem just of the proper expenses Incurred 
by any municipality by reason of any part of the active 
militia being called out in aid of the oivil power under 
proTfeiou ol the Acts hereinbefore recited. 

(-.> An account of any expenditure made under this 
wvtion "hall be laid before Parliament as noon as may 
i* thereafter." 

And by a subsequent amendment it is " provided that 
tliH said pay and allowances of the force called out, to- 
p-iher with the reasonable cost of transport mentioned 
in crction 1 of the Act passed in the fortieth year of 
Her Majesty's reign, and intituled, An Art to make 
fuithtr provision for the payment of the Active militia 
vh*H called out m certain cases in aid of the ciriJ power. 
may, penning payment by the municipality, be advanced 
in the tirst instance by order of the Govern* r in Council 
out ot the Consolidated Revenue Fund of Canada ; but 
*uch advance shall not interfere with the liability of the 
municipality, and the commanding officer shall at once, 
in bis own name, proce* d against the municipality for 
the recovery of such pay, allowances and cost of trannport, 
sad sball on receipt thereof pay over the amount to Her 
Majesty." 42 Vic. cap. 86, sec. 2. 



141. And held, also, that the Imperial Statute 
"The Army Enlistment Act, 1867," which 
makes the responsibility of a soldier to last 
until a regular and formal discharge has been 
granted them, has no application to the Cana- 
dian Militia, and affects only the regular army. 
76. 

142. And though the right to an action of 
damages in such case is purely personal, and 
belongs only to the person who has suffered, it 
is otherwise if the action has been instituted by 
him before his death, as his heirs in such case 
have the right to continue it and succeed to the 
claim, lb. 



MINISTER OF EDUCATION— See 
COMMON SCHOOLS. 



MINISTERS OF RELIGION— See 

CLERGY. 



MINORS. 

I. May be Voluntary Guardian of Pro- 
perty Seized, see GUARDIAN. 



MINORITY. 

I. Action against Minor. 

II. Action by Father for Wages Due to 
Minor, see ACTION. 

III. Liability of Minor. 

IV. Loans to Minors. 

V. Minor cannot Dfmand Second Account 
from Tutor while the First Remains, see 
TUTORSHIP. 

VI. Minor cannot Transfer Immoveable 
without Authorization. 

VII. Obligations by Minors. 

VIII. Plea of Minority. 

IX. Powers of Minor. 

X. Prescription against Minors. 
XL Proof of Minority. 

I. Action against Minors. 

143. The defendant, a music teacher, being 
arrested by capias for a debt due for clothes, 
pleaded by exception to the form that he was a 
minor, and on the same ground presented a 
petition under Art. 81 9 of the Code of Procedure 
for his discharge. The plaintiff' answered that 
although he was a minor he was still subject 
to capias, inasmuch as he was a trader, and the 
things for which he was indebted were neces- 
saries — Held, that the petition under Art. 819 
of the Code of Procedure was independent of 
all other proceedings, even though based on the 
same grounds. Morgan v. Lcboutillier, 5 
Q. L. R. 212, S. C. 1879. 

144. And held, also, that the purchase and 
resale by him to his pupils of pieces of music 
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did not make him a trader, and that he was 
entitled to demand his liberty, even though the 
goods for which he was indebted were neces- 
aarien. lb. 

145. Defendant was sued for the price of a 
lot of land. He said that he was a minor and 
had no right to buy land — Held, that even if he 
had not pleaded his minority be had a right 
to suggest the fact to the court at any stage of 
the case and obuin relief. Bousquet v. Rous- 
seau, 2 L. N. 59, S. C. R. 1879. 

146. A minor emancipated by marriage doe* 
not require the assistance of a curator to defend 
a pergonal action. Gagnon v. Sylva, 3 L. N. 
332, S. G . R. 1880. 

III. Liability of Minor. 

147. A capias issued against the defendant, a 
minor, for the price of a horse *old to him bv 
the plaintiff, and which he was charged with 
secreting. He petitioned to quash on the ground 
that he was a minor — Held, that in order to be 
relieved from liability on his contract he must 
allege and prove that he has been injured 
thereby. Gagnon v. Sylva, 3 I> N. 332, S. C. R. 
1880. 

IV. Loans to Minors. 

• 

148. Respondent sued appellant for $1172. 
The action was based on a notarial obligation 
given tor a loan of money which was to be all 
repaid, according to the terms of the loan, in 18 
months. Interest on the loan at the rate of ten 
per cent., was payable semi-annually. The first 
payment, it was understood, was to be made in 
the month of November following the execution 
of the obligation. It was also expressly stipu- 
lated that in case the interest was not paid as it 
became due that the entire debt should become 
exigible. It appeared in the case that the de- 
fendants who borrowed the money were minors 
at the time, and the money was borrowed by the 
advice of a family council assisted by their tutor, 
in order to pay" off certain debts due by the 
estate and succession of their mother which 
hey had accepted. To secure the repayment 
of the money borrowed they mortaged a pro- 
perty belonging to the succession. The authori- 
zation obtained from the court in the advice of 
a family council permitted them to make a Joan 
for the purpose in question, to be repaid in 18 
months, and at as good a rate as possible. The 
plea to the action was that the loan should have 
been made at a less rate than ten per cent., and 
that the stipulation that all the debt should be 
due in case the interest was not paid according 
to terms was null. After the action had been 
before the court two years, and the 18 months 
had long before expired, the appellant obtained 
permission to amend her plea by adding a 
supplementary plea, in which she alleged that 
having arrived at the years of majority since the 
institution of the action she had renounced the 
succession of her mother, and as the loan was 
to pay the debts of the succession that she was 
not liable — Held, notwithstanding these allega- 
tions, that considering that it was over six years 
since the date of the obligation, and the 18 
months had long since passed at the date of 



the supplementary plea, that the action tmi*t be 
maintained. Watts & PaquetU, 9 R. L. 252, 
Q. B. 1876. 

VI. Minor Cannot Trankfks Immoveables 
without Authorization. 

149. Every transfer of immoveables made by 
a minor without judicial authorization obiain*l, 
according to the usual formalities, is radically 
mill, and may be set aside on the demand of any 
third party interested. Beliveau & BarlU Sc 
Plante, 7 R. L. 453, S. C. 1876. 

VII. Obligations by Minors. 

150. A mortgage given by a minor is not 
radically null, but is merely 'subject to be an- 
nul led i n cane* of lesion . Beliveau & Duchesntm, 
22 L. C. J. 37, S. C. R. 1877. 

VIII. Plea of Minority. 

151. Defendant was sued for the price of a lot 
of land. He said he was a minor, and bad no 
right to buy land — Held, that a minor, even if 
he had not pleaded his minority, bad a right to 
suggest the fact to the court at any stage of the 
case and get relief, as he was incapable of de- 
fending himself in a Court of Justice. He had 
no right to buy land even for the purpose of his 
business. The authorities from Merlin were 
conclusive. Judgment reversed, with co-ts 
against plaintiff. Bousquet & Brown, S. C. R. 
1879. 

IX. Powers of Minor. 

152. Before the Code a minor, even when 
emancipated by marriage, could not institute an 
immoveable action without the assistance of a 
curator. Hubert & Menard, 10 R. L. 6, S. C. 
1876. 

153. Obligations by a minor are not radi- 
cally null, but only liable to be annulled in cases 
of lesion. Beliveau & Duchesneau, 22 L- C. J. 
168, S. C- R. 1877. 

154. In an action for the price of a lot of land 
defendant pleaded minority— Held, that a minor 
had no right to buy land even for the purpose of 
his business. Bousquet v, Rousseau, 2 L. N. 
59, S. C. R. 1879. 

X. Prescription against Minors. 

155. In matters affecting immoveables pre- 
scription did not run against minors even pre- 
vious to the Code, or whether married or not. 
Hubert v. Mtnard, 23 L. C. J. 331, & 10 R. L. 
6, S. C. 1876. 

XI. Proof of. 

156. Defendant pleaded to an action on a pro- 
missory note for $100: that at the time he 
signed it he was a minor, and incapable of con- 
tracting- There was a special answer that the 
note was really made in February, 1876, al- 
though it bears date in February, 1875. There 
was no proof of this, and the only attempt to 
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prove the minority was the prodnction of an ex- 
tract from a baptismal register of the baptism 
od the 11th July, 1856, of a child said to have 
been born on the 23rd April, 1854, and named 
Gasper George Nagy, wnereas the defendant 
pleaded to the name of George G. Nagy, and 
addices uo evidence whatever of identity. 
Judgment confirmed. Coitrville & Nagy, 
8. C.R. 1877. 



MISAPPROPRIATION. 

I. Indictment for, see CRIMINAL LAW. 



MISDEMEANOR. 

I. New Trial in Case** of, see- CRIMINAL 
LAW, New Trial. 



MISDESCRIPTION— See PROCED- 
URE, DKtCiUPTioN of Parties. 

I. Of Property, Ground for Vacating 
Sheriff's Sale*, see SALE, Judicial. 



MISNOMl'R-jfe* PROCEDURE, 

Description of Parties. 

I. WHLX GROUND OF EXCEPTION to the 

Form, see PROCEDURE, Exceptions. 



MISREPRESENT Al ION. 

I. In Reports and Accounts of Corpora- 
tion, see CORPORATIONS. 

II. What is, *e« INSURANCE. 



MIS-TRIAL— See CRIMINAL LAW. 



M1TOYEN WALL— See SERVI- 
TUDES. 



MOBILIZATION. 

I. Effect of Clause of in Marriage Con- 
tract, see MARRIAGE CONTRACTS, Re- 

HUNCIATION. 



MONTREAL. 

I. Amend jsbktr to Charter or. 

II . Corporation of Entitled to Demand a 
reference to commissioners in cases for 
Damage to Private Property. 

III. Borrowing Powers of Corporation of. 

IV. Bye-Laws of. 

I. Amendments to Charter of. 

The recent amendments lo the charter of the , 
City of Montreal are contained in the Acts of 
this Province, 41 Vir. cap. 27 ? 42-43 Vic. cape. 
58 and 54, and 43-44 Vic. cap. 61. 

II. Corporation of Entitled to Demand a 
Reference to Commissioner^ etc. 

157. The Statute 27 & 28 Vic. cap. 60, sec. 
IS, which provides the procedure to be followed 
in certain actions against the Corporation of 
Montreal for damage to private property, does 
not exclude the right to proceed by ordinary 
action, and if the Corporation wishes to estab- 
lish the amount of the damage by means of 
commissioners, it is for them to demand the 
appointment of such commissioners. Morrison 
& Mayor, &c, of Montreal, 4 L. N. 25, & 1 Q. 
B. R. 107, Q. B. 1880. 

III. Borrowing Powers of Corporation 
of. 

158. On a demurrer to an injunction to 
restrain the City of Montreal from proceeding 
with what was known as the million dollar bye- 
law — Held, that section 54 of 14 & 15 Vic. cap. 
128, restricting the borrowing powers of the 
Corporation of Montreal to £150,000, does not 
apply to subscriptions for railway purposes. 
molson & The Mayor, &c, of Montreal, 23 
L. C. J. 169, Q. B. 1876. 

IV. Bye-Laws of. 

159. And in the same case — Held, that a 
bye-law of the Corporation of Montreal for 
taking stock in a railway was properly sub- 
mitted to the qualified electors generally, under 
35 Vic. cap. 32, sec. 2, as the provisions of the 
Municipal Code, Art. 497,* do not apply to 
cities and towns incorporated by special Act. 
lb. 



MORTGAGE— See HYPOTHEC. 

I. Of Merchant Vessel, see MERCHANT 
SHIPPING. 



MONEY— See CURRENCY. 



MOTION— See PROCEDURE. 

I. Conge Defaut on, see PROCEDURE. 

II. For Fulle Enchere, see SALE, Judi- 
cial. 

III. Service of, see PROCEDURE. 

* Si 1* pal emeu t de I'empmut ou dee bone D'affpcte 
que lea t>ien*-fonds impooables de la municipal ite lea 
electeore muniuipaux proprieiairos deces bleos-foiidt 
ont seal le droite de ruter reprobation ou la disap- 
probation da reglement. 497 M. C. 



519 MUNICIPAL CORPOBATIONS. 



MUNICIPAL CORPORATIONS .520 



MOVEABLES. 

I. Lien ok. 

II. Rksimation of Sale op, see SALE. 

III. Title to cannot be Questioned by 
Bailee, see PLEADING. 

IV. What are. 

I. Lien on. 

160. Moveables when purchased and taken 
possession of in good faith are free from the 
debt*, whether privileged or unprivileged, of the 
vendor. Colebrook Rolling Mills v. Oliver & 
Graham, 5 Q. L. R. 72, S. C. 1879. 

IV. What are. 

161. A life insurance policy is a moveable. 
Archambault v. Citizens insurance Co., 3 L. N. 
416, & 24 L. C. J. 293, S. C. 1880. 



MUNICIPAL CORPORATIONS. 

I. Action to Annul Bye-Laws op. 

II. Appeal prom Judgments Concerning. 

III. Assessments. 

IV. Assessment Roll. 

V. Bonds and Debentures of. 

VI. Borrowing Powers of, see MON- 
TREAL. 

VII. Bye-Laws. 

VIII. Change of Level of Streets, see 
STREETS. 

IX. Change of Limits of, see COMMON 
SCHOOLS. 

X. Confirmation of Plan of. 

XI. Contkstation of Elections. 

XII. Dismissal of Servants of. 

XIII. Election of Councillors. 

XIV. Electoral List of, see ELECTION 
LAW. 

XV. Expropriation of Land by. 
Appointment of Commission's. 

XVI. Injunction Against, see INJUNC- 
TION. 

XVII. Liability of. 
For Accidents. 

For Acts of Officers. 

For Fences. 

For Footpaths. 

For Services of Militia, see MILITIA. 

For Trespass. 

To Indictment. 

XVIII. Lien of for Taxes. 

XIX. Local Corporations may be Sued by 
County Corporations. 

XX. Mayor. 

XXI. Meaning of Term. 

XXII. Notices of Meetings. 

XXIII. Pleading by. 

XXIV. Powers of. 

To Change Street Levels. 

To Impose Taxe*. 

To Issue Promissory Notes. 

XXV. Powkrs of Officers. 
To Sign Notes. 

XXVI. Proces-Verbaux. 

XXVII. Qualification of Aldermen. 

XXVIII. Remuneration of City Attorney. 



XXIX. Resolutions of. 

XXX. Right of County Council to Pro- 
ceed for Taxes. 

XXXI. Right of to Charge Interest, see 
INTEREST. 

XXXII. Right of to Pass Bye-Laws Pro- 
hibiting the Sale of Liquor, see TEMPER- 
ANC E ACT. 

XXXIII. Rights of oyer Streets. 

XXXIV. Right op to Authorize Street 
Railways to Raise Street Level, see QUE- 
BEC STREET RAILWAY. 

XXXV. Roads. 

XXXVI. Streets. 

L Action to Annul Bye-Laws of. 

162. Action to annul as illegal a bye-law 
imposing a special tax. Plea to the form that 
plaintiffs should have proceeded under Art. 
997 of the Code of Procedure,* inasmuch as 
they charged in effect that the Corporation, de- 
fendant, had exercised powers not conferred upon 
it by law — Held, that the remedy by the article 
referred to did not deprive the plaintiffs of their 
right at common law to bring the present action 
in their own name ; and thai any person might 
seek redress before the tribunals of the country 
against Corporations by whose acts his rights 
or property may be injuriously affected, or by 
whom he may be in any way aggrieved in the 
same, and to the same extent as he could Jo 
against individuals under similar circumstances 
Hunt v. Corporation of Quebec, 4 Q. L. R. 275, 
S. C. 1878. 

U. Appeal from Judgments Concerning 

163. There is no right of appeal from a judg- 
ment rendered bv the Superior Court on pro- 
ceedings concerning municipal atiairs, and 
falling under the provisions of chapter 10 of 
the Code of Procedure.t Danjou & Marquis, 
3 Q. L. R. 335, Q. B. 1877. 

164. Nor of review. Fisti & Foumier, 3 
Q. L. R. 334, S. C. R. 1877. 

165. Appeal by plaintiff and about one hun- 
dred others from a decision of a board of dele- 

fates of the counties of Chateauguay and 
Luntingdou held, 21st May, 1877, honiolo- 
gaiing a proc&s-verbal prepared by B. V., special 
superintendent appointed by the County 
Council of Chateauguay, and ordering certain 
workson the south branch ot the River Outarde, 
including a cutting of the rock in the bed of 



• In the following cases : 

1. Whenever any association or number of persons 
acts as a Corporation without being legally incorporated 
or recognized. 

2. Wheuever any Corporation, public body or board 
violates any of the provisions of the Acts by which It is 

governed, or becomes liable to a for eiture of its rights, or 
oest, or omits to do, acts, the doing or omis*iun ot which 
amounts to a aurreiitler of its corporate rights, privileged 
and franchises, or exercises any powvr, franchise or 
privilege which does not belong to it <>r U not conferred 
upon it by law : It U the duty o< Her MaJ«*ty'a Attorney 
General for Lower Canada to prosecute iu H r Majesty's 
name t-uch violations ol the law when -ver be has good 
rvason to believe that suoh facta can be established bv 
proof in every case or public general interval. 9y7 
C. C. P. 

tConcerning quo warranto as in the preceding note. 
—Ed. 
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the stream. By the procfaverbal all the lands 
in Ormstown, in the County of Chateauguay, 
and in Hinchinbrooke and Franklin, in the 
County of Huntingdon, up to the Province line 
and whose water passed the rock in question, 
were assessed for the improvements. The 
writ of appeal issued on the 19th June, 1877, 
and was made returnable on the 17 th Septem- 
ber following — Held, on objections in the nature 
of exceptions to the form by the Corporation 
of the County of Chateauguay, that the writ of 
appeal in such case need not be served on the 
parties who petitioned for the work ordered ; 
but that under Art. 1070 of the Municipal Code 
as amended by 39 Vic. cap. 29, sec. 2, the writ 
should be returned into the Circuit Court on 
the first day of the term following the expira- 
tion of 40 days after the decision. Cantwell v. 
The Corporation of the County of Chateau- 
guay, 23 L. C. J. 263, C. C. 1878. 

IW. And held, also, that the publication of 
the notices of the meetings by the special 
superintendent under Art. 794* should be 
attested by a certificate under oath either written 
on the original notice or annexed, and parol 
proof of the service is not sufficient. lb. 

165. Neither is a certificate of publication of 
notices by a secretary-treasurer or a bailiff 
under their oaths of office sufficient, and a 
proces-verbal of which the notices are thus 
attested by these officers will be set aside, even 
although it be proved at the trial that the publi- 
cations were duly made. lb. 

166. An appellant under Art 1061 of the 
Municipal Code,f as amended by 39 Vic. cap. 
29, sec. 23, cannot examine fresh witnesses in 
support of the appeal. Qiroux & Corporation 
of St. Jean Chrysostotne,5<i. L.R. 97, C. C. 1879. 

(7W qu'ammde par Q. 96 Vic. cap. 21, sec. 24.) 
Tout cooseil local apres la cassation d'un reglement 
oa d'une resolution en vertu des articles 626 ou 627, oil 
tout conseil municipal aures la reception d'une requite 
de la part d'une ou de plusieurs personnes interessees i 
i'oaverture, la construction, relargisueinent, le change- 
ment, le d^tournement oa l'enireuen d'un chemin qui 
est ou dolt fttre sous » direction, demandant a falre 
roller et determiner lea travaux 4 falre sur ce chemin 
doit, >ans delai : 1. Convoquer, a une de sea trances par 
aru public, lea contribuaoles tutoresses dans l'ouvrage 
projete\ et aprea l«*s avoir entendus, s'il est d'opinlon que 
cet ouvra^e doit &tr»» fait, falre un reglement pour regler, 
determiner et repartir lea travaux du chemin ou, 2. 
Nomraer un surinrendant special charge de visiter les 
lieox mectionnes daus ie reglement, la resolution ou la 
reortte, de lui falre rapport et de dresner un proces- 
rerbal n'il y a lieu dans le delai qui lui est 11x6. 

796. Tout contribuable peut etre assujetti aux travaox 
d'ou chemin de front ou d^une route en vertu d'un proces- 
Terbal ou d'un reglement fait sous l'autorite de 1 'article 
EH a rabon des biena imposables quVl posaede ou occupe, 
tajet a r application de Particle 782. 

t (Tel qu* amend* par 39 Vic. cap. 29, sec. 23, et par 41 
42 Vic. cap. 10. sec. 36.) 

II y a droit d'appel a la cour de Circuit du oomtd ou 
da district : 

1. De tout Jugement rendu pardes jugesdepaix sur 
des poureuites lutentees en Terra des disposition* de ce 
code ou de* reglern*»nu» municipaux. 

2. 1)e toute <i£ci*ion donnee par un conseil de comte 
relatiTem*»nt a un Droces-rerbai, (kit et homologue 1 ou a 
do acte de repartition amende sous l'autorite de oe con- 
sell riegant autr»>ment qu'en appel. 

3. Iv toute decision donnee par un conseil municipal 
ra rertu d** articles 734, 738, 746a, relativement a une 
role d 'evaluation. 

O droit d'appel existe aussi au cas ou le conseil d'une 
nuDicipalite' locale a neglige ou refuse de prendre en con- 
sideration une plain te ecrit produite en vertu de 1'article 
?3j, Jans les trente jours apres 1 'expiration du delai 
Pendant leqoel il pouvait en preudre connaiasaitce. 1U61 



167. The appellants brought action under 
Art. 100 of the Municipal Code, which author- 
izes the Circuit Court to set aside an assessment 
roll on account of illegality. — Held, that there 
was an appeal to the Queen's Bench from a 
judgment of the Circuit Court in such case. 
Rolfe & Corporation of Township of Stoke, 3 
L. N. 69, & 24 L. C. J. 213, Q. B. 1880. 

III. Assessments. 

168. On a petition for the reduction of assess- 
ments — Held, that the assessors of Montreal 
may in their discretion hear complaints made 
by the agents of the proprietors interested. 
Beaudry v. The City of Montreal, 1 L. N. 484, 
S. C. 1878. 

169. And held, also, that on an appeal from a 
judgment of the Recorder in an assessment case 
the court cannot hear evidence and give a final 
judgment on the merits. lb. 

IV. Assessment Roll. 

170. In an action for school taxes — Held, that 
the nullity of a municipal assessment roll 
does not involve the nullity of the list of school 
assessments, and though the municipalities 
are obliged to make a new assessment roll every 
three years that does not prevent them from 
making a. new assessment roll every year if 
they deem advisable. School Commissioners 

for the Village of Hochelaga & Hudvn, 9 R. L. 
16,&10 R. L. 113, C. C. 1877. 

171. Section 66 of the Act of Incorporation of 
the Town of Levis (36 Vic. cap. 60) provides 
that in the course of the month of June in each 
year the assessors shall deliver the assess- 
ment rolls to the secretary-treasurer, that 
notice of such deposit shall be given, and 
that during one month thereafter it shall be 
open to the inspection of any interested party, 
and during that time persons deeming them- 
selves aggrieved by any error or omission in the 
rolls shall give notice of their complaints. The 
roll was not deposited in the said month of 
June, but in August and September — Held 
that the only effect of the failure to deposit the 
same within the time specified would be to prevent 
the roll from being conclusive agaiust persons 
deeming themselves injured by it, and they 
would have the right to set up against the claim 
for their proportion of the assessment the 
grounds they might have urged upon the hear- 
ing of a complaint under said sec. 66 ; the said 
section being merely directory, the failure to 
deposit thereunder could not operate to prevent 
the roll from coming into force as a whole, or to 
render it an absolute nullity. Corporation of 
Levis v. G. T. R. Co., 4 Q. L.R. 108, S. C. 1878. 

172. Action was brought by appellant to re- 
cover from the city of Montreal an amount 
alleged to have been collected from him for 
assessments not legally due, the assessment roll 
ander which the payment .was exacted bein* 
alleged to be a nullity. It appeared that com- 
missioners had been appointed for the widening 
of certain streets, and they had made an assess- 
ment roll fixing the amounts to be levied on the 
proprietors benefited. Their report, however, 
was not made within the delay fixed by the 
court — Held, reversing the judgment of the 



18 
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court below,* that a roll produced by the 
commissioners after the delay fixed by the 
court was an absolute nullity, and the 
plaintiff was entitled to recover. Baylis v. 
City of Montreal, 2 L. N. 340, & 23 L. C.J. 301, 
& 10 B. L. 106, Q. B. 1879 ; & Wilson v. City of 
Montreal, 3 L. N. 282, & 24 L. C J. 222, Q. B. 
18H0. 

1 73 . And in his action to recover, if the assess- 
merit roll be admitted by the plea, it is not 
necessary for the plaintiff to produce it. lb. 

174. But held, also, that he is only entitled to 
interest from the date of the institution of the 
action, and not from the date of the payment of 
the money if the defendants were in good faith. 
lb. 

175. And in another case in which the plain- 
tiff paid the amount claimed after the institution 
of trie action in order to avoid an execution— 
Meld, that this was not a waiver of his right. 
Bisson v. City of Montreal, 2 L. N. 341, & 23 
L. C.J. 306, Q. B. 1879. 

176. On appeal to the Queen's Bench— Held, 
that an assessment roll made by three valuators, 
of whom only two were legally appointed, is null 
and void. Kolfe & Corporation of Township of 
Stoke, 3 L. N. 69, & 24 L. C. J. 213, Q. B. 
1880. 

177. Where a municipality made an assess- 
ment roll in 1872, another in 1875, and again 
another in 1876, by which the estimated value 
of property was very largely increased — Held, 
that as the law provided only for triennial assess- 
ment rolls, that the one made in 1876 must be 
considered illegal, and a sale of lands for school 
taxes imposed in pursuance of it was prohibited.! 
Morgan & CoU, 3L.N. 274, Q. B. 1880. 

V. Bonds and Debentures of. 

178. Action against the county of Comp- 
ton, the town of Sherbrooke and the townships 
of Ascot, Orford and Compton lor $39,900, in- 
terest on 190 debentures of $1,000 each, being 
seven semi-annual payments. Plaintiffs declared 
primarily on thedebentures, and then stated that 
a bye-law No. 37 was passed (provisionally) by 
the County Council on the I4th September, 
1870, to authorize the county to take stock 
in the St. Francis and Megantic Railway Com- 
pany. The by-law was approved by vote of 
the local or township municipalities in the 
county on the 18th and 19th of October fol- 
lowing, and was finally passed by the County 
Council on the 28th, and approved by the Lieut.- 
Governor in Council on the 26th December, in 
said year. They further alleged that the bye- 
law was pronounced valid by a judgment of the 
Superior Court on the 10th of said December, 
upon proceedings taken by the Attorney Gener- 
al pro regina against the county to have it 
declared null ancl void. By an Act, 34 Vic. 



• VidelL.N.,62. 

t (Tel qu'amendipar 36 Vic. cap. 21, sec. 19.) 
Anx mote de Jain et de Julllet qui solvent la raise en 
force de ce code et dans la suite tons lee trots ans anx 
mAmes mote let estimateurs de toute municipality locale 
doivent dresser par eux memes on par toute autre per- 
sonne employees par eux une role devaluation dans 
lequei soot enoncee avec soin et exactitude toutes lea 
partieularitei requites par lea dispositions dece litre. 716 
M. C 



cap. 30, the town of Sherbrooke and the town- 
ships of Ascot, Orford and Compton were de- 
tached from the county of Compton after 
the passing of the bye-law, and they were conse- 
quently made defendants in the cause with the 
county as being liable for their proportion oi 
the amount claimed. The five defendants 
appeared and the county confessed judgment, 
the town of Sherbrooke allowed the case to 
proceed exparte, and the other three defendants 
contested and filed pleas of peremptory excep- 
tion in law. The form of the debentures was 
that the municipality had received so much 
money " as a loan, 1 ' and the defendants contest- 
ing denied this, and declared they were ignorant 
as to whether the county issued or authorised 
theissuing of the debentures, but contended that 
in any case the proceedings were ultra vires, 
and the debentures consequently null — Held, 
that the bye-law was legal and valid, and that 
debentures so issued under authority of cap. 
25 of the Con. Stat. Low. Can. are negotiable 
securities, and pass from hand to hand by mere 
delivery, and the holder may declare upon them 
as promissory notes under the Municipal Code. 
Eastern Townships Bank v. Municipality of 
Compton, 7 B. L. 447, S. C. 1871. 

VII. Bye-Laws. 

179. The nullity of a municipal bye-law im- 
posing a tax in aid of a railway, and which bye- 
law has on the face of it been regularly passed 
and approved by the LieuL-Governor, cannot be 
set up in bar of an action for the recovery of 
an assessment made in virtue of the bye-law. 
La Corporation of the Parish of St. OuiUaume y. 
Corporation of the County of Drummond, 7 B. 
L. 721, Q. B. 1876. 

180. The provisions of the Municipal Code, 
Art. 497, do not apply to cities and towns incor- 
porated by special Act.* Molson & The City 
of Montreal, 23 L. C. J. 169, Q. B. 1876. 

181. The appellant ana some other butchers 
of St, Jean Baptiste village had established 
public market places outside the public market 
of the village, contrary to a bye-law of the 
municipality of January, 1874. This bye-law 
prohibited the sale or exposure for sale of fresh 
meat except in the public market, subject to a 
penalty in case of violation of a fine not exceed- 
ing twenty dollars and imprisonment for a term 
not exceeding thirty days. — Held, that the Art. 
of the Code on whicn the bye-law was based being 
in pskTt ultra vires, the bye-law could be amended 
so as to rest only on that part of the Art. of the 
Code which was constitutional. Corbeille & 
Corporation of the Village of St. Jean Baptiste, 
7 R. L. 616, C. C. 1876. 

182. Action to Recover Money Paid under 
Illegal. — Action was brought to recover money 
exacted under an illegal bye-law. The plea 
was that the bye-law should have been first set 
aside, and could not be attacked incidentally 



* If only the taxable real ettate of the municipality Is 
liable for the payment of each loan or debentures, the 
municipal elector* who are the proprietors of tnch real 
estate are alone entitled to rote in approval or disapproval 
of snob bye-law. Man. Code, Art. 4$7. 
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under Art. 705* of the Municipal Code— Held, 
that even if this article applied to the muni 
cipality, appellant, it could not be interpreted to 
Bay that a bye-law in direct opposition to the 
law must be set aside within three months or 
thirty days as provided by the statute. La 
Corporation de la Ville de St Germain de 
Eimouski & Rinauet, 1 L. N. 115, Q. B. 1878. 
l£3. The appellants took a butcher's stall in 
St. James market, in the City of Montreal, there 
being then in force a bye-law which prohibits 
the sale of meat outside of the market without 
a special license to this end, and that no such 
liccnte will be granted to keep a stall within 
300 yards of any market. One Corbeil paid 
$100 two years running for a licence, and 
actually did open a stall within the limit of 
300 yards. He never had a license, and the 
Corporation tendered back the $200— Held, that 
the appellants bad no remedy in damages 
against the Corporation for a violation of the 
bye-law. Richelieu & City of Montreal, 2 L. N. 
8i, Q. B. 1879. 

184. Where the Corporation of Montreal had 
outhority to make bye-laws to prohibit the sale 
af meat outside the public markets and also by 
another enactment to permit it—Held, that they 
had sufficient authority to appoint limits within 
which it should be sold. Levesque& The City of 
Montreal, 2 L. N. 306, & 23 L. C. J. 284, S. C. 
1879. 

185. And held, also, that the bye- laws of a 
city being presumably made in the interests of 
the public, the courts would not, without good 
caui*e, interpose to set them aside. lb. 

186. And where it was urged that the bye- 
law in question had been submitted to the 
Lieutenant-Governor, within the delay pre- 
scribed — Held, that the bye- law must be con- 
sidered valid until disapproved of. lb. 

X. Confirmation of Plan. 

187. A plan of a municipality may be con- 
firmed notwithstanding the existence of dis- 
puted rights between it and the neigh taring 
municipality. Corporation of Village of Ver- 
dun & Corporation of Village of Cote St Paul, 
2 L. N. 346, S. C. 1879. 

XI. Contestation of Elections. 

188. The right to a municipal office must be 
contested according to the provisions of, and 
in the manner prescribed by the Municipal 
Code, and not by quo warranto. Fiset & Four- 
nier, 3 Q. L. B. 334, 8. C. R. 1877. 

XII. Dismissal of Servants of. 

189. In an action for a balance of salary as 
health officer— Held, that the Statute 37 Vic. 

'Neanmoins toute taxe, contribution, penality ou 
obligation tmposee par an reglement sujet k dtre casee et 
ecbue avant la cassation du reglement est exigible no- 
nobstaiit la cassation de tel reglement si la requete snr 
laqoelle a ete nrooonoee la causation n'a pas et£ presen- 
tee a la oonr dans les trois mote apres l'entree en vigueur 
du reglement. 

Tout emprnnt contracts et tout bon emis en vertu 
d'uo reglement sujet a cassation soutegalement valablee, 
et las taxes impoaees pour payer cet emprunt ou ces bona 
soot daea et exigible* si la requete eu oatsabon a ete 
presentee a la Cour apres les trois moia qui solvent la 
mise en vigueur du reglement. 705M.C. 



cap. 64, did not authorize the City of Montreal 
to dismiss its servants without notice.* Duo- 
dale k City of Montreal, 3 L. N. 204, Q. B. 
1880. 

XIII. Election of Councillors. 

190. On »the contestation of a municipal 
election — Held, that the assistant secretary- 
treasurer has the same right to preside at the 
election meeting as the secretary himself. 
Morrier v. Rasconi, 7 R. L. 140, Mag. Ct. 18 . 

191. And the fact that those who have 
nominated the candidates are not voters is not 
a cause of nullity in the election if no objec- 
tion is made at the nomination or the opening 
of the poll, and if the voting has been regular. 
lb. 

192. And the omission of the quality of the 
electors in the poll bopk is itot a cause of 
nullity in the election if no injustice results 
from it, as it does not materially effect the elec- 
tion, lb. 

193. The absence of the secretary- treasurer 
from the municipal bureau during the week 
preceding the election, and the impossibility on 
that account of the voters to pay their taxes 
and obtain the right of voting, is not a cause of 
nullity in the election, if the absence was un- 
avoidable and without fraud, and where, in fact, 
one elector only presented himself to pay his 
taxes and was deprived of the right to vote in 
consequence. 76. 

194. Respondent was elected councillor at 
the municipal elections of the parish of 
Grondines by the casting vote of the president 
Among those who voted were two who had 
been required to take the oath and who refused 
to take it, the president having accepted their 
votes notwithstanding their refusal. Petitioners 
urged that by Art 315 of the Municipal Codef 
the president was bound to refuse to accept the 
votes of those who had re f lined to take the 
oath after being required — Held, setting aside 
the election on this ground. Dalbec v. Porte- 
lance, 6 Q. L. R. 17, C. C. 1879. 

195. An election of a municipal councillor 
had for the purpose of filling the place of a 
councillor who is absent is null if the seat has 
not been regularly declared vacant by the 
council before holding the election, as the 
council alone has the right of replacing the 
absent councillor. Lizotie v. Lalancette, 10 
R. L. 480, C C 1879. 

196. And where the councillor thus elected 
admits that his election is null, but nevertheless 
proceeds with the contestation, denying the tacts 
and does not tender the costs up to contesta- 
tion, he will have to pay the costs of the entire 
contestation, lb. 



• Vide MASTERS AND SERVANTS, Dismissal of 

t Quiconque se presents pour voter doit preter le 
sennent ou affirmation qui suit, s'il en est requis par oe 
dernier, par un electeur, par un candidat ou par le repre- 
sentant a'un candidal. 

Je jure (ou j'affirme) que J'ai droit a prendre part a cette 
asserablee, que j« suis dument habile a voter a cette 
election, que je suis age 1 d'au moins vingt-et-un ana, que 
j'ai paye toute taxe municipile et r-coalre due par 
moi, et que je n'ai pas deja vote 4 cette election : aittsi que 
Dieu me soit en aide. 
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197. And the election of a municipal coun- 
cillor is null if he is declared elected before the 
expiration of an hour from the opening of the 
election meeting ; and if he is declared elected 
after the closing of the poll book, when the 
declaration should have been made imme- 
diately prior to the poll opened for the other 
candidates, that is to say at the expiration of the 
first hour from the commencement or opening 
of the meeting. lb. 

XV. Expropriation of Land by. 

198. Appointment of Commissioners. — Six 
cases in which the city corporation applied to 
the court to name three commissioners for the 
purpose of the Provincial Act 42-43 Vic. c. 53, 
which provides for making a new assessment 
roll in certain canes. In two of the cases there 
was no objection made, nor any appearance by 
any one. The other four were contested. By the 
Court: — The words of the statute imposing this 
duty upon us are in the 1st sub-section of 
section four of the Act, and they say that the 
Corporation shall give notice in the manner 
there set forth, that it will, through its counsel, 
present, on a certain day and hour mentioned, 
to the Superior Court sitting in review in the 
District of Montreal, a petition calling on the 
paid court to choose and nominate three com- 
petent and disinterested perrons for the purpose 
of assessing the cost of the improvement, in 
whole, or in part, as the case may be, on the 
properties benefited : and the court shall ap- 
point three commissioners, as aforesaid, and fix 
tbe day on which they shall commence their 
operations. There would seem to be no dis- 
cretion vested in us by these words ; the court 
is told to choose and nominate three commis- 
sioners, and further it is told that it must ap- 
point three commissioners as aforesaid. It is 
not a case pending in this court at all, nor in 
which the experts or commissioners are re- 
quired to make any report to us. It is a in alter 
regulated by the Legislature, and in which the 
duties of selection and appointment alone are 
cast upon us. When, therefore, objections are 
made to our exercising this power so plainly 
imposed, those objections ought, of course, to 
address themselves, not, as they for the most 
part would seem to do here, to the danger of 
the misuse of their power by the commissioners 
after they shall have been appointed, but to our 
power ot appointing at all. The controlling 
power which this court possesses over Corpora- 
tions, and which was ably and justly insisted 
upon by the learned counsel, does not extend 
to enable us to defeat a positive enactment of 
the Legislature, however difficult or unreason- 
able its requirements. Under the law this 
court has not now to consider what will be the 
duties of the commissioners, nor how they may 
discharge them ; but only to appoint commis- 
sioners who will be amenable to the law for the 
due performance of their duties. As to the point 
of interest, u certainly appeared to me at first 
to be a difficulty in the way of appointing com- 
missioners at all. The counsel for the Cor- 
poration put it on the ground that the interest 
was an indirect one. I think, after reflection, 
that the point of interest can be disposed of on 
stronger ground than that The statute has 



certainly used the word " disinterested," but it 
has also said the choice of the court is to be 
made from those who are assessed as proprietors 
of real estate of the value of at least $10,000. 
It has therefore declared the interest of any 
citizen, whatever it may be, is not a disqualify- 
ing interest, since those who have this $10,000 
Sualification are all made eligible. We think, 
lerefore, that it has been successfully con- 
tended, on behalf of the city, that what the 
court is directed to do under this law is "to 
choose and nominate three competent and dis- 
interested persons out of those assessed at 
$10,000 to act as assessors or commissioners 
for the purpose of assessing the cost of the im- 
provements in whole, or in part, as the ca*e 
may be, on the properties benefited, and to fix 
a day on which they shall begin their opera- 
tions;" and this we proceed to do in these 
several cases. City Expropriation Cases in re., 
S. C. R. 1880. 

XVII. Liability of. 

199. For Accidents. — Action against City of 
Montreal to recover the value of a horse fatally 
injured by a street accident, and for damages to 
vehicle. It appeared that the Corporation had 
recently made a new tunnel in Craig St., the 
excavation for which had not been sufficiently 
orproperlv filled in, insomuch that as the plain- 
tin was driving along the front wheel of his 
carriage suddenly sank, the axle was broken, 
and the horse running away injured itself so 
that it had to be destroyed — Held, that the Cor- 
poration was liable. Archambault v. City of 
Montreal, 2 L. N. 141, 8. C. 1879. 

200. A city Corporation is not liable for dam- 
ages caused by the construction of necessary 
works where no negligence appears, or for dam- 
ages resulting from the omission to make a 
drain in a street where no drain previously 
existed. Riopel & City of Montreal, 3 L. N. 
320, Q. B. 1880. 

201. Action of damages against the defend- 
ants for injury to a horse caused by the narrow- 
ness of the winter road over which the plaintiff 
was driving, and which belonged to and was at 
the charge of the defendants — Held, that a 
municipal corporation is responsible for dam- 
ages caused by neglect of the provisions of Art. 
835 of the Municipal Code.* Corporation de Si. 
Christophe d'Arthabaska & BeaudretU, 5 
Q. L. R. 316, & 10 R. L. 591, Q. B. 1879. 

202. Where the city of Montreal was sued in 
damages for injuries sustained by plaintiff by 
falling into an excavation while driving in one 
of the streets of the city on a dark night, the 
excavation having been unprotected by a fence 
— Held, that as plaintiff was proved to have 
been driving very fast at the time, that he had 
contributed to the accident, and could not re- 
cover. Luckhurst v. City of Montreal, 2L.N. 
278, S. C. 1879. 

203. This was an action of damages for $5,- 
000 for unlawful arrest and detention of plain- 
tiff in a police station. The question was 

* (Tel qu'amend* par 85 Vie. cap. 8, sec. 11. 

Nul chemin d'hiver ne peat avoir mollis de sept pieds 
de large ur, entre lea deux range de ballses, si Ic chemin 
est simple. Si la trace est (ait en double, chaqtie trace 
doit avoir an moins cinq pieds de largeor. 885 M. C 
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whether the Corporation was liable for the 
illegal act of a policeman in its employment — 
Held, that the Corporation had justified to a 
certain extent the act of the policeman. The 
case was a gross one, for the plaintiff having 
been insulted, called a policeman for his pro- 
tection, but when the policeman arrived he re- 
fused to interfere, and finally took plaintiff 
prisoner to the station. Judgment for $50, 
with costs as in an action for $100. ForU v. 
aty of Montreal, 8. 0. 1876. 

204. Plaintiff was a butcher, and obtained a 
license to keep a private butcher's stall. But 
the proper notices were not given, and the shop 
was closed by the Corporation. The plaintiff 
brought action of damages. The Corporation 
pleaded that he had not obtained the license in 
a regular manner, and that he had no right to 
complain. By the Court — In strict law the de- 
fendants were right. It was the fault of the 
subordinate officers of the Corporation, and the 
defendants were not responsible. Tbe action 
would have to be dismissed ; but, as the plain- 
tiff had been led into error by the subordinate 
officers of the Corporation, it would be dismissed 
without costs. Corbeil v. City of Montreal, 
S. C. 1879. 

205. For Fences. — Action of damages against 
defendants for having opened a road through 
plaintiff's property and left it un fenced, in conse- 
quence of which it was overrun with strange 
cattle and damaged. Demurrer on the ground 
that it was a front road, and that in such case 
the Corporation was not liable for the fences. 
But — Held, that as it was not so stated in the 
declaration the allegations of which were by 
the demurrer admitted, that the demurrer would 
not lie. Whitman & The Corporation of the 
Township of Stanbridge, 23 L. C. J. 176, Q. B. 
1878- 

206. For Footpaths.— The Corporation of 
Montreal is liable for damages caused by the 
bad state of one of the public footpaths in the 
citv. Grenier & The Mayor , etc.., of Montreal, 
2l'L. C. J. 296, Q. B. 1876. 

207. The city of Montreal is liable for dam. 
ages caused by raising the level of a street, al- 
though authorized by statute to do so. Orenier 
& aty of Montreal, 3 L. N. 51, Q. B. 1880. 

208. The Corporation of Montreal is liable 
for damages caused by the bad state of the 
public footpaths in the city, and the Corpor- 
ation has a recourse en aarantie for such dam- 
ages against the proprietor of the premises 
opposite the footpath. Guillaume v. City of Mon- 
treal & City of Montreal v. Larose, 3LN. 406, 
<fc 24 L. C J. 258, S. C. 1880. 

209. For Trespass. — Plaintiff had been em- 
ployed as laborer by the road inspector of the 
defendants, to open a new road in the munici- 
pality, and had been sued for trespass in doing 
so. Defendants contested the case t as their own 
by their own attorney but failed, and judgment 
was rendered against plaintiff for $20 and costs. 
The defendants then, in accordance with a re- 
solution passed at a special meeting, carried the 
case to re view, where the judgment was reversed ; 
but, being carried to appeal, was restored with 
all costs against the present plaintiff, amoun ti ng, 
with the condemnation money, to $360, which 
plaintiff now claimed, together with $400 dam- 



ages. Defendants pleaded that plaintiff had 
not shown, as he was t»ound to do, that the acts 
in question were duly authorized ; that they 
were in themselves illegal, and that, moreover, 
defendants had acted ultra vires in taking part 
in the original suit and defending it. They also 
urged that the proper recourse of plaintiff was 
in warranty, and that not having availed himself 
of that he could not recover — Held, that the de- 
fendants were liable in the amount actually 
suffered by plaintiff, but not in special damages. 
Callaghan & Corporation of St. Gabriel We*t, 
4 Q. L. R. 50, S. C. 1876. 

210. To Indictment. — An indictment will lie 
against the Corporation of a rural municipality 
for the non-repair of a highway, although it is 
a front road of which each proprietor is bound 
to repair his frontage. Regina v. Corporation 
of the Parish of St. Sauveur, 3 Q. L. R. 283, 
Q. B. 1877. 

211. And in such case where the Corporation 
after conviction causes the road to be repaired, 
a merely nominal fine will be imposed, and 
costs will not be awarded in favor of the private 
prosecutor. lb. 

XVm. Lien of for Taxes. 

212. The plaintiff, a wife separte de biens, took 
an injunction against the defendant to stop an 
execution for taxes due by her husband on pro- 
perty occupied by him as an office in a different 
part of the city to where they resided, and 
where the defendants sought to levv. The 
effects seized were the furniture of the house in 
which they lived, and had been purchased by 
plaintiff at a sheriffs sale of her husband's 
effects. The power given to the city by the 
statute (37 Vic. cap. 51, sec. 88) was to levy, by 
warrant from the Recorder's Court in 15 days 
after demand, " from the goods and chattels of 
" the person bound to pay; the same, or of any 
" goods and chattels in his possession, where- 
" ever the same may be found within the city, 
" and no claim of property or privilege thereon 
" or thereto shall be available to prevent the 
"sale thereof for the payment of the assess* 
" ments, taxes or duties and costs out of the 
" proceeds thereof." — Held, that the plaintiff, 
though living in the same house, had a posses- 
sion separate from her husband, and the city 
could not execute. Green v. aty of Montreal, 
22 L. C. J. 128, S. C. 1877, & 2 L.ti. 170,Q.B. 
1879. 

XIX. Local Corporations mat be Sued bt 
County Corporations. 

213. Appeal from a judgment rendered by the 
Superior Court, Arthabaska, rejecting a demand 
of the appellant for a writ of prohibition. The 
petition alleged in substance that in 1873 the 
petitioners had been sued by the respondents 
before the magistrates for the county oi Drum- 
mond for $1,887.75, amount of an assessment 
on the taxable property of the parish of St* 
Guillaume, made by the county of Drum mond 
(respondent), in virtue of a bye-law of the county 
subscribing a sum of $50,000 to the Drum mond 
and Arthabaska Railway, and imposing on 
the different parishes of the county a tax to 
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cover tbe same; The action was based on the 
said bye-law, which was pasted under and by 
authority of cap. 25 of the Con. Stat, of Lower 
Canada. The petitioners alleged that the 
magistrate presiding in the Magistrate's Court 
had no power and jurisdiction to take cogni- 
zance of such an action ; that this objection 
had been raised to the original action, but never- 
theless the action had been maintained and the 
petitioners condemned to pay the amount. The 
Superior Court rejected the demand and pre- 
tentions of the petitioners, and set aside the writ 
of prohibition, and this judgment was main- 
tained on appeal. Corporation of the Parish 
of St. Guillaume v. Corporation of the County of 
Drummond, 7 R. L. 562, Q. B. 1876. 

214. Held, also, that the magistrate was not 
disqualified from sitting by reason of being a 
rate payer, lb. 

XX. Mayor. 

215. The mayor of a municipality is not a 
municipal officer in the sense of Art. 200 of the 
Municipal Code.* Morin & Gagnon, 9 R. L. 
673, Q. B. 1876. 

XXI. Meaning of Term. 

216. Where in an action for a penalty for 
voting at a municipal election without the 
necessary qualification, the plaintiff de- 
scribed the Corporation as the " Municipal 
Corporation of" — Held, that the term munici- 
pal as used in the Municipal Code was merely 
a term of general description and not part of 
the title of a Corporation, and the action was 
dismissed on that ground. Graham v. Moris- 
sette, 5 Q. L. R. 346, C. C. 1879. 

XXII. Notices of Meetings. 

217. The publication of the notices of meet- 
ings by the special superintendent under Art. 
794 should be attested by a certificate under 
oath either written on the original notice or 
annexed to it, and a certificate of the publication 
of such notices by the secretary-treasurer and 
a bailiff under their oaths of office is insufficient, 
and a proces-verbal of which the notices are 
thus attested by these officers will be set aside, 
even although it be proved at the trial that the 
publications were duly made. Cantwell & The 
Corporation of the County of Chateauguay, 23 
L. C. J. 263, C. C. 1878. 

XXm. Pleading bt. 

218. Where a Municipal Corporation pre- 
tends that an account is overcharged, it must 
plead and prove it in the ordinary way and not 
(>y resolution of committee. State & City of 
Montreal, 3 L. N. 72, S. C. 1880. 



• Les offlclen ne eont responsablea de leure acts on 
des dommages et inttrstv, prorenants du refua de la 
ntoligence d» remplir leure devoirs qn'enrers la Corpo- 
ration ; pauf en oe que concern* les penalltea qu'lia ont 
encourues lequelles peuvent etre recouvrees d'apres lea 
regies da titre deuxieme da troisleme livre. 200 M. C. 



XXIV. Powers of. 

219. To Change Street Levels^ln June, 1871 , 
the plaintiff sued the City Corporation, called 
"The mayor, aldermen and citizens" at that 
time, to have it adjudged that they (the defen- 
dants) had not the power to change the level of 
Little St. James street, as they bad done, and 
to have them condemned to replace everything 
in the condition in which it was before the 
change of level, and in all or any events to 
have the defendants condemned to pay the 
plaintiff $5,000 for damages up to that date re- 
sulting from defendants" acts and deeds com- 
plained of, the plaintiff reserving her recourse 
for any future damages. She alleged by her 
declaration her ownership and possession, for 
over five years, of divers building lots on Little 
St. James street in Montreal. That in July, 
1867, the defendants by proceedings, the legality 
of which the plaintiff contests, changed Little 
St. James street, as indicated on a plan prepared 
by the city surveyor. That on the 26th of 
August, 1868, the Council of the city passed a 
bve-law to change the level of said Little St. 
James street (level that had existed from time 
immemorial). The bye-law is set forth in the 
declaration, and the plaintiff says that it is irre- 
gular, illegal and nnll (but it is not said why); 
that the Council had not power to pass it, and 
that, at all events, the formalities required to 
give it vitality were not observed. Per Curiam: 
—By the 14th and 15th Vic. c. 128 of 1851, 
the city has power to do many things, some on 
condition of compensation to parties aggrieved, 
and some without compensation; by sub-sec- 
tion 6 of sec. 10 of 23 Vic. of 1860 it was autho- 
rized to make bve-laws to widen streets or to 
alter them or to discontinue them. Under this 
law, and a bye-law under it, a street was discon- 
tinued in 1866 to the damage of Hon. Judge 
Drummond. Yet I held him entitled to no 
compensation, as the law provided none for his 
case. In 1868 the defendants bad power to pass 
the bye-law referred to in plaintiff's declaration, 
and in 1868 and 1869 had power to carry on all 
the works of lowering or changing the levels of 
the roadway in Little St. James street as they 
did, and for the same reasons as led me to pro- 
nounce that the Hon. Judge Drummond had no 
right to sue the Corporation as he did for his 
damages from the shutting up of St. Felix street. 
T mu6t pronounce that the plaintiff here had no 
right to money from the defendants for alleged 
damages from those works done by them, 
lowering and changing the level of the roadway 
of Little St. James street. In doing what de- 
fendants did in that matter they seem to me to 
have acted carefully, to have had authority to 
do all they did. I do not see their by-law com- 
plained of to be null or informal, and though 
some damage may have been suffered by plain- 
tiff, vet she has no right to compensation, for 
the law authorizing tbe works referred to does 
not provide for any. For other cases it has pro- 
vided for compensation ; for instance, where 
market places are changed, or where the levels 
of footpaths or sidewalks are altered, any per- 
son whose property is injuriously affected must 
get compensation. Tbe law of 14-15 Vic in 
this respect was at date of institution of plain- 
tiff's action, still in force, and had been, appar- 
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ently, designedly left in force, notwithstanding 
all the changes and additions that had been 
made in and to the Corporation Charter Acts. 
At the argument before me it was stated by 
defendants' counsel, and not contradicted, that 
plaintiff abandoned her objection to the bye-law 
for altering St. James street level. Years be- 
fore the bye-law complained of by plaintiff was 
made, there was in force, and still is, an amend- 
ment to the Corporation Charter Acts, viz., the 
27-28 Vict., c. 60 (of 1864), mentioned in defen- 
dants' plea. It again gives the defendants 
power to open, extend or widen streets, and 
regulates expropriations. The plaintiff does 
not claim to have had any property expropri- 
ated, ribr does one complain of the sidewalk 
level in front of her property having been 
altered. Had she had property expropriated, 
or had the sidewalk level in front of her pro- 

ferty been altered, there was provided for her 
y this Act compensation, to be measured 
according to the report or judgment of a Tri- 
bunal of Commissioners. It shall be fixed and 
determined so, fays the Act. Here is a particu- 
lar process ordered for redress of such griev- 
ances ; so the ordinary process by suit and the 
measurement of the damages, or compensation 
for damages, by a judge or judges in the ordin- 
ary law courts Is excluded. Action dismissed. 
Morrison v. Mayor, <fcc, of Montreal, S. C. 
1877. 

220. To Impose Taxes.— A county municipal- 
ity can collect a tax imposed by itself, not on a 
municipality but on certain individuals in whose 
interest it has opened a road which is a county 
road, and within its exclusive jurisdiction. 
Simard v. Corporation of the County of Mont- 
morenci, 4 Q. L R. 208, S. C. 1877. 

221. But taxes imposed by the county on 
local municipalities can be levied by such local 
municipalities only. Taxes ordered to be levied 
on taxable property belonging to persons inter- 
ested or benefited by any public work are 
direct taxes by the county, to be levied by it 
onlv. lb. 

2^2. The city of Montreal, under sec. 123 of 
its charter, has a right to impose a license tax 
on butchers keeping stalls or shops in the city 
for the sale of meat or fish el sewn ere than on 
the public markets. Mallette v. City of Mont- 
real, 2 L. N. 263, S. C. 1879. 

223. To Issue Promissory Notes. — In answer 
to a saisie arrit en main tierce, the tiers saisi, a 
municipality, declared that it owed nothing. 
The plaintiff contested. It appeared by the 
evidence that it had owed defendant previous to 
the seizure, but had given him a duly autho- 
rized promissory note and obtained his discharge 
for the amount, and this note was now in the 
hands of a third party, to whom they were 
liable. Plaintiff contended that as the tiers 
saisi was not a trading corporation, and as by 
the Municipal Code municipalities are not 
authorized to raise money by notes or bills, the 
note in question was radically null, and the debt 
still remained — Held* that as the note was not 
given to raise money but to pay a debt, and as 
it had passed into the hands of a third party, 
and plaintiff was not in a position to offer it 
back, that the claim of defendant was discharged 

• Confirmed in Appeal, 4 L. N. 26, A 1 Q. B. R. 107. 



and plaintiff could not recover. Ledoux v. 
Picotte & Municipality of Mile End, 2 L. N. 
37, 8. C. 1878. 

224. The respondents obtained a judgment 
exparte on a promissory note signet! by the 
mayor and secretary-treasurer of the Corpor- 
ation appellants. The Corporation appeared in 
the case out did not plead, and having allowed 
respondents to take judgment they appealed, on 
the ground that the mayor and secretary had 
no authority to sign notes on behalf of the Cor- 
poration, without being specially authorized to 
that effect by a resolution of the council, and no 
authorization had been proved. Appeal dis- 
missed, on the ground that the note being ap- 
parently regular, and the appellant having failed 
to object to the want of authority in the court 
below, could not object in appeal . Corporation 
of Grantham A Couture, 10 R. L. 186, & 2 
U N. 360, Q. B. 1879. 

XXV. Powers of Officers. 

225. To Sign Notes. — The secretary-treasurer 
of a municipality has no power to sign notes 
and accept drafts. Martin Iv. Corporation of 
the City of Huli, 9 R. L. 512, & 10 R. L. 232, 
8. C 1878. 

XXVI. Prooes-Verbal, 

226. Under Art. 810 of the Municipal Code* a 
proccs-verbal can only be amended hy another 
proccs-verbal made in the same manner. Hoi- 
ton & Callaghan, 9 R. L. 665, Q. B. 1875. 

227. A proccs-verbal of a municipal corpor- 
ation can only be modified by another proces- 
verbal made in like manner, and any change 
which a municipal council may pretend to 
make in a proces-verbal, by means of a simple 
resolution, is absolutely without effect and null, 
and such nullity may be invoked at any time. 
Bolton & Aikins, 3 Q. L. R. 289, Q. B. 1875. 

228. The validity of proces-verbaux and acts 
of apportionment cannot be tried incidentally, 
and they are conclusive and binding until set 
aside by direct proceedings, such as furnished 
and authorized by the Municipal Code. Simard 
v. Corporation of the Co. of Montmorenciy 4 
Q. L. ft. 208, S. C. 1877. 

XX VIL Qualification of Aldermen. 

229. The qualification of the defendant, who 
had been elected alderman of the city of Mont- 
real, was attacked as insufficient. The pro- 
perly qualification required by the statute was 
the possession in hie own right, and after pay- 
ment of all bis just debts, of real estate to the 



• (7W qu'amendtparM Vic. cap. 29, see. 11.) 
Tout proces verbal en vigueur peat etre amende on 
abroge* en toul temps par an autre prooes verbal fait de 
la meme mtnlere but requite dee lnteresses ou sur 
l'ordre da conselL 
810a. ( Ajoute par 41 Vie. cap. 18, see. 29.) 
Tout prooes verbal en vigueur peut en tout temps etre 
amende par le oonaeil sur requete d'an ou de plusleurs 
toteresseg on sur l'ordre du oonsell pourvu, qu'un avis 
public ait 6t6 donne par le secretaire-tresorfrr du oonaeil 
ou par le secretaire du bureau desdelegues aax Increases 
du lieux et du temps auxquels dolt oommencer 
l'examen du prooes verbal. 
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value of two thousand dollars.* Defendant de- 
clared his qualification to be on a property in 
St. Elizabeth street in the said city, worth $12,- 
000. This property, however, it was proved 
was owned not by himself individually but by a 
partnership of contractors, composed of himself 
and his father, and was moreover mortgaged to 
the extent of $5,600 — Held, that he could not 

?jualify on a property held in common, and if, 
or the purpose of qualification, his half was 
held to be divided and separable the mortgage 
could not be eo divided, and must be held to 
affect every part alike, in which case hi* half 
would be insufficient for qualification. Leduc 
v. Laberge, 22 L. C. J. 269, & 1 L. N. 591, 
S. C. 1878. 

230. But, held, that though the election of de- 
fendant was therefore null the court had no 
power to give the seat to the petitioner, and 
a new election would be ordered, lb. 

231 . The petitioners contested the right of the 
defendant to hold the seat of alderman for the 
St. Mary ward in the city of Montreal, alleging 
that he was not a resident householder, and did 
notpos8ess the necessary property qualification 
— Held, that a person occupying two adjacent 
rooms, one as an office and the other as a resid- 
ence, in the city of Montreal, is a resident house- 
holder in the terms of 37 Vic. cap. 51, sec. 17, 
and that, with regard to the real estate, which 
was matter partly of estimate of value, the court 
could exercise its discretion. Roy v. Thibault, 
22 L. C. J. 280, 1 L. N. 602, S. C 1878. 

XXVIII. Remuneration op City Attorney. 

232. Action by city attorney of the city of 
Montreal, who had been dismissed in the middle 
of a year, for salary for balance of the year, for 
fees in cases pending and for compensation for 
extra services — Held, that he was entitled to 
his salary for the balance of the year and also 
the fees in cases pending. Devlin v. City of 
Montreal, S. C. 1877. 

XXX. Resolutions of. 

233. The plaintiffs complained that they had 
Buffered damages in consequence of Drolet 
street not being opened in accordance with a 
resolution adopted by the council, by which it 
was resolved to execute certain works and to 
open certain projected streets — Held, that 
there was no engagement between the parties 
of such a nature that the non-execution of 
the projected works could give rise to respon- 
sibility for damages on the part of the Corpor- 
ation. The plaintiffs had not performed what 
was incumbent on them, to permit the muni- 
cipal authorities to act in conformity to the 
resolution referring to the street in question, 
and the plaintiffs, having no acquired right, 
could not complain of being prejudiced by the 
failure to open Drolet street. The indemnity 

* No person shall be capable of being elected an alder- 
man of the city of Montreal anient be shall have been a 
resident householder in the said city for one year next 
before sack election, and unless he shall, daring the six 
months immediately preceding the day of his nomina- 
tion a« such alderman, be seized and possessed as pro* 
prietor of real estate within the said city of the value of 
two thousand dollars currency after payment or deduc- 
tion of his Just debts. Q. 87 Vic. cap. 61, sec. 17. 



claimed, moreover, was not for actual and direct 
damages occasioned by the bad state of the 
roads and streets, but for remote and uncertain 
damages, based on hopes and chances of a pro- 
blematical nature, of profit to be derived from 
the sale in small lots of land which the plain- 
tiffs had purchased for speculative purposes. 
Action dismissed. Brunei & Corporation of 
Village of Cote St. Louis, S. C. 1879. 

234. Where the plaintiff asked to have a 
resolution of the City Council of Montreal set 
aside on the strength of anticipated action by 
the Legislature — Held, no interest, and dis- 
missed. Truteau v. City of Montreal, 3 L. N. 55, 
S. G. 1880. 

XXXI. Right of County Council to Pro- 
ceed for Taxes. 

235. The only means of collecting assess- 
ments due to a county council is by means of 
the local municipalities and their officers," as 
the county Corporation has no right to proceed 
directly against the ratepayers by action or 
otherwise. Roberge & Corporation of Levis, 7 
L. R. 642, Q. B. 1876. 

XXXIV. Rights of, over Streets. 

236. Where the Corporation of the City of 
Montreal had closed one end of a street by 
which some of the property situated thereon was 
alleged to have depreciated in value, and action 
of damages was brought — Held, that this was 
not such an interference with a servitude as to 
give rise to an action of damages, nor did it con- 
stitute expropriation so as to give right to pre- 
liminary indemnity under the special Act. The 
Mayor, &c, of Montreal & Drummond, 22 
L. C. J. 1,P. C. 1876. 

XXXVI. Roads. 

237. On a petition to quash a procls-vtrhal 
concerning public roads homologated by the 
defendants — Held, that only ratepayers have 
a right to notice of such proce>verbal. McEvila 
v. Corporation of the Co, of Bagot, 7 R. L. 360, 
Mag. Ct. 1875. 

238. And the declaration authorized by Art. 
758 of the Municipal Code,f for the conversion 

• Le montant de toute taxe imposee par an conseil de 
comte pour des fins generates on speciales est preleves 
sanf le cas des articles 490 et 491 sur toutes les corpora- 
tions locales de ce comte i proportion de la valeur totate 
de tear biens imposables affectes an paiement. 988 M. G. 

La part imposee a chaque corporation locale eonrtitue 
nne aette payable par elle au conseil do comte d'apres 
les conditions et aux termes determine* par ce conseil. 

Le montant de oette part on dette est percn dans la 
municipalite locale comme les taxes locales sur too* les 
blens imposables affectes a cette taxe sans qu'iJ soit 
besoln de faire d 'autre* regleinents on ordres a oet effet. 

En cas de refus on de negligence de la part de la 
corporation locale de payer la part que lui a ete imposee 
elle peut etre renvoyee d'elle en la maniexe indiqnee 4 
Particle 951. 939 M.C. 

t Le conseil de comte peat par resolution ou dans un 
proces-verbal declarer: 

1. Qa'un chemin sons la direction d'nne corporation 
locale de la municipalite du comte soit a l'avenir un 
chemin de comte, ou 

2. Qu'un chemin de comte sous la direction exclusive 
de la corporation du comte soit a l'avenir un chemin 
local sous la direction de la corporation de la muni- 
cipalite locale dans laquelle il est situe ou qu'U separe 
d'une muniolpalite. 766 M. C. 
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of a county road into a local road, and vice 
versa, need only be published according to Art. 
761* in tbe counties interested, lb. 

239. And a deeignation of the taxable pro- 
perty in a proces-verbal by reference to the con- 
secutive numbers in the valuation roll indicat- 
ing such property is legal and regular, lb. 

240. A municipal council cannot help itself 
to a piece of land for the purpose of making a 
road until it has proceeded to a valuation of 
the land in the manner prescribed by Art. 903f 
and following of the Municipal Code. Holton 
k Callaahan, 9 R. L. 665, Q. B. 1875. 

241. in the case of a petition of ratepayers of 
a municipality demanding the action of the 
council on the appointment of a superintendent 
to report on the opening and maintenance of a 
road, those who on an appeal from the decision 
of tbe board of delegates are called intimes by 
the Municipal Code should be the petitioners 
named at the bottom of the petition, and not the 
corporation, who, by the instrumentality of its 
council, have appointed tbe superintendent. 
Corporation of the Parish of St. Alexandre & 
Mailloux, 7 R. L. 417, C. C. 1875. 

242. And in such an appeal the service of the 
writ required by the Code should be made upon 
all the petitioners who should be brought into 
the case as respondents, lb. 

243. And if all the members of the board 
have not voted the decision must be declared 
irregular and null ; and in such case the court 
before which the appeal is brought will not 
render the judgment which the board should 
have rendered, but simply annul the decision, 
and leave the parties to act according to law in 
bringing the proces-verbal before the board 
again. lb. 

244. Appellant was sued before a justice of 
the peace for $10.15, special assessment arising 
out of the opening and maintenance of a county 
road under the control and jurisdiction of the 
county of Montmorency, and establishing com- 
munication between St. Fer£ol and the main 
road. Appellant was condemned to pay the 
sum demanded and $13.10 costs, and on the 16th 
July his goods were seized in execution of the 
judgment. He immediately sued out a writ of 
prohibition, addressed to the justice of the peace 
and the bailiff charged with the seizure — Held, 
that there was no right to a prohibition to 
arrest the procedure taken before a magistrate 
for the recovery of a sum due under a proces- 
verbal for the opening and maintenance of a 
road, if there has been no appeal from the 
homologation of the proces-verbal within the 
delay required by law, and especially if the de- 
fendant has acquiesced in the jurisdiction of the 
magistrate by appearing before him and plead- 
ing to the merits. Simard v. Corporation of the 
Co. of Montmorency, 8 R. L. 546, Q. B. 1878. 

245. The plaintiffs sued to have a lane in the 
Tillage of St. Martin declared a public road 
under the plaintiffs' control, and to nave defen- 
dant ordered to discontinue encroachments and 



•Les declarations menttonnees aux articles 768 et 750 
ne penveot etre laltes qa'apres qu'un avis public a <£te 
donne* a oet effet et doivent etre publies aus&itdt apres 
tear passation. 761 M. C. 

t Prescribing tbe rules and formalities to be observed 
la tbe expropriation of property.— Ed. 



barriers upon it, and to pay damages for having 
disturbed plaintiffs and the public in their rights 
to the lane. The declaration alleged im- 
memorial use of the lane by the general public 
— Held, that evidence showing that the inhabi- 
tants of the village passed by the lane in ques- 
tion was insufficient, more especially where the 
facts appeared to indicate tnat the lane was 
opened originally for theprivate convenience of 
adjoining proprietors. Corporation of St. Mar- 
tin v. Cantin, 2 L. N. 14, S. C. 1878. 

246. One P. was the owner of a piece of land 
forming one of the corners at the junction of 
two roads in the parish of St. Jerome. At this 
corner there had been no fence for upwards of 
thirty years, and the public had during that 
time been in the habit of cutting the angle 
formed by the two roads and passing near to 
P.'s house. More than a year, nowever, before 
the institution of the action, P. had put up a 
fence, partly on the one road and partly on the 
other, so as to form and enclose the angle of his 
land. Plaintiff complained of this fence as a 
nuisance, and sued the Corporation for a penalty 
of $20 for allowing it to exist contrary to law — 
Held, that P. had a perfect right to enclose 
his land, and if in doing so he had taken more 
land than belonged to him, an action would lie 
for encroachment, but there was no action 
against the municipality for an obstruction of 
a nuisance under the Municipal Code. Scott & 
Corporation of Parish of St. Jerome, 9R.L. 
514, C C 1879. 

247. Inscription in review of a judgment of 
the Superior Court at Arthabaska ordering a 
peremptory writ of mandamus to issue com- 
manding the defendants to open and complete 
a front road on lots numbers eighteen and nine- 
teen, in the tenth range of the township of Wick- 
ham, under a penalty of one thousand dollars. 
On the 7th August, 1876, the petitioner and a 
number of other persons presented a petition 
to the Corporation defendant, praying that they 
would cause the road in question to be made, 
and that the road should be extended as much 
further as the Corporation should think fit. On 
the 11th of the following month the petitioner 
and others presented a petition to the county 
municipal itv, praying that the front' road be- 
tween the rfintn and Tenth Ranges of the town- 
ship of Wick ham might be opened from the 
by-road on lot 17 to the boundary line between 
the townships of Wickham and Grantham, to 
connect with the Tenth Range road in the town- 
ship of Grantham, in said county. The county 
council then appointed a special superintendent 
who made a report and proces-verbal, purport- 
ing to show in what manner and when the road 
required by the last- mentioned petition should 
be made. The secretary-treasurer thinking that 
the whole of the work to be performed under 
the proces-verbal was within the jurisdiction of 
the local council transmitted the proces-verbal 
and the proceedings connected therewith to the 
defendants, the local council ; and they, by a 
resolution of date the 6th November, 1876, car- 
ried by a majority of four agaiust one, declared 
the road to be altogether unnecessary, and re- 
jected the petition as frivolous and vexatious. 
Subsequently the county council got back the 
proces-verbal and homologated the report with 
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certain amendments. They also declared that 
the road prayed for by the first petition should 
be commenced on the 1st December, 1877, and 
by the proces-verbal it was required to be 
finished on or before the first of September, 
1878 ; while, as regards the remainder of the 
road, it was ordered that it should not be com- 
menced until asked for by one or more of the 
parties interested, but that the whole of the 
works should be finished in ten years ; and by 
the same resolution the county council declared, 
under Art. 758 of the Municipal Code,* that the 
roads in question should be county works. 
Subsequently, on the 11th September following, 
without assigning any reason for the change, the 
county council declared the roads in question 
to be local works within the municipality now 
represented by the defendants — Held, under 
these circumstances, that the road in question, 
being a local road, had not been legally estab- 
lished by the county council, and that the 
order of the county council that the road in 
question should be a local work was inoper- 
ative, for want of the notice and publication re- 
quired bv law. Bothwell v. Corporation of 
West Wtckham, 6 Q. L. R. 45, S. C. R. 1880. 

248. And held, also, that even if the said road 
had been legally established the local council 
could not be ordered to make at within three 
months under a penalty of $1,000. lb. 

249. And that the proces-verbal was, as to 
certain particulars, too vague to admit of its 
being enforced by mandamus, lb. 

XXXVII. Streets. 

250. In May, 1877, the wife of the appellant 
was passing one day through the Fin lay mar- 
ket, Quebec, when one of the stones of the pave- 
ments gave way under her feet, and she fell and 
received grave injuries about the face. Appel- 
lant sued in damages, urging that the accident 
was caused by the bad state of the pavement, 
and that the defendants were responsible for it. 
The action was dismissed. On appeal — Hdd,th*t 
the Corporation was responsible for the condi- 
tion of the streets, without it being necessary to 
prove that the Corporation had been notified to 
repair them. Kelly v. La Corporation of Que- 
bec, 10 R. L. 605, Q. B. 1879. 

251. A writing is not required to establish 
that property has been abandoned to the public 
for use as a public street, and the fact that the 
street was openly used by the public for up- 
wards of ten years as a highway, and that the 
Corporation of the city exercised visible owner- 
ship by constructing a side walk thereon and 
filling in a swamp more than ten years before 
the institution of the action, is sufficient proof of 
dedication by the proprietor. Ouy & City of 
Montreal, 3 L. N. 402, Q. B. 1880. 



• Le con sell de oomte pent par resolution on dans nn 
proofes-verbal declarer : 

1. Qu'un chetnin sous la direction d'nne corporation 
locale de la munioipalite dn oomte soft a l'avenir nn 
ohemtn de oomte; on 

2. Qn'un chetnin de oomte sons U direction exclusive 
de la corporation dn oomte' soit a l'avenir nn chemln 
local sous la direction de la corporation de la munici- 
pality locale dans laquelle il est sitae ou qu'il separe 
d'nne autre munioipalite. 768 M. C. 



XXXVIII. Taxes. 

252. Plaintiff got judgment against the de- 
fendants in the Queen's Bench for some $42 — 
amount of taxes illegally exacted from her hus- 
band as proprietor of certain property which 
belonged to the Crown. The execution of this 
judgment was opposed by the defendants, who 
set up in compensation a larger amount due to 
them for taxes imposed since the first demand. 
The legality of the new tax was contested by 
the plaintiff, on the ground that the judgment of 
the Queen's Bench declared these lands exempt 
from all municipal taxes. By the Court—The 
judgment of the Queen's Bench undoubtedly 
says so ; the language is that before the levying 
of these rates the property had always Mouged 
to the Crown, and still did so, and was, "as 
such, exempt from all local rates imposable by 
the respondents upon the said lots." The ad- 
mission of the parties of record is that the tax 
imposed for 1870, '71, '72 and '73, has been 
imposed upon them as lessees of the said pro- 
perty, but on the footing of the value of the pro- 
perty and not on the amount of the rent. Not- 
withstanding this fact, so admitted by the 
parties, the ground of the judgment is stated in 
one of the considerants to be, " que lee dites 
taxes sont imposts sur le layer et occupation de* 
dites propriCtes." The judgment under review 
maintained the opposition to its full extent. 
There is a part of it, that is to the amount of 
$13.25, that was admitted by the answer, and 
for which there should have been judgment 
against the plaintiff, but without costs, as the 
items were for statutory labor, etc., that were 
not contested at all ; but, as regards the main 
question, the Corporation are in this case at- 
tempting to do indirectly what the Queen's 
Bench has decided they have no right to do at 
all. They taxed the plaintiff as proprietor, and 
their right was denied in the other court, both 
because he was not proprietor and because the 
property was not taxable. They then wished 
to get round this judgment by taxing the lessee. 
The by-law is not in the case"; we have only the 
admission of the parties as to what it is; bat 
that is enough just now ; for on turning to the 
Act of Incorporation, there are two points on 
which they must fail— 1st, by the 38 sec., it 
would appear very doubtful, to say the least, 
whether this is not indirectly taxing property 
exempted by law from taxation; for by that 
section the tenant has the right to deduct all 
taxes from his rent, where he has not coven- 
anted to pay them ; and therefore the tax might 
in effect fall on the Crown ; but paragraph 4, 
section 34 of the Act, which gives them power 
to tax tenants, limits that power to 3 cents in 
the dollar on the amount of the rent; and in 
this case it is admitted the roll has levied it 
on the value of the property. Therefore the 
Judgment is wrong— for there is no authority to 
levy it on the value of the property ; ancl it 
should be reformed by giving judgment to the 
opposants for $13.25, without costs, and rever- 
sing the rest of it in favor of the plaintiff, with 
costs. Parsons v. Mayor of SoreL 8. C. K. 
1876. 

253. Taxes paid under an existing bye-law 
cannot be recovered until the bye-law has been 
set aside. Catmel v. City of Montreal, 1 L. N. 
64, S. C. 1877. 
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254. Id an action for arrears of municipal 
taxes, it is not necessary to produce the origi- 
nal collection rolls, and proof of the notice 
required by Art. 960 of the Municipal Code, 
and of true abstracts from the collection rolls, 
is sufficient. Corporation of Township of Ac- 
ton & Fdton, 24 L, C. J. 113, S. C. R. 1879. 

255. A person who claims a total exemption 
from taxes may, if proceeded against as a rate- 
payer, avail himself of the remedy allowed to 
ratepayers under Art. 970 of the Municipal 
Code.* Montreal Cotton Co. & Corporation of 
Town of Salaberry of Valleyfield, 3 L. N. 317, 
Q. B. 1880. 



•Tout contribnable qui est requis de payer comma 
taxes municipales on scolsJres ane somme plat elevee 
qa'elle ne devrsit etre est admis a plaider ee fait par 
exception a rencontre de tonte action on reclamation ou 
pa> opposition sar tonte salsie pratiqaee en vertu de 
■'article 962 snr biens meubles et eflets. 

Cette opposition dolt etre accompagnee d'nne affldarit 
attestant la veritd des allegations qu'elle contient etre 
signifie a l'offlcier charge de l'execation du mandat de 
saisJe et rapportee devant la cour de oironit da oomte oa 
da district dans les bait joars saivant* oa devant la cour 
de magistrate son proonaln terme. Elle est ensaiteenten- 
dne est decldee selon les regies ordinaire de procedure 
de la cour. 

L f opposition opere salsie si elle est accompagnee d'an 
ordre a eel eflet signe_par le joge ou par le magistrat de 
district on par le greffler de la cour devant laqaelle elle 
est rmpportable. 



256. Demand of Payment of —A demand of 
payment of taxes in virtue of Article 961 of 
the Municipal Code,* addressed to a wife separ- 
ate as to property, and by her transmitted in 
envelope addressed to her husband, is sufficient. 
Corporation of the Village of Bienville v. Gil- 
lespie, 6 Q L. R. 346, C. C. 1880. 

257. And the Circuit Court has jurisdiction 
in such cases no matter what the amount, lb. 
& Les Commissaires d'ecole de Sillery v. Gin- 
gras, 6 Q. L. R. 355, S. C. R. 1880. 



MUNICIPAL TAXES. 

I. Prescription of, see PRESCRIPTION. 



MUR MITOYEN— See SERVI- 
TUDES. 



•A respiration da delai de ringt jours le secretaire 
tresorier doit fair© la demand* da paiement de toutes 
les taxes et sommes de denleis portees an role de percep- 
tion et non encores percues aux nersonnes obligees de les 
payer en lear signlflant on ft bant trignifier an avis 
special a cot effet aooompagne d'un etat detaille des 
sommes does par eux. Ml M. C 
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NAME. 

I. Error in, see PROCEDURE, Description 
of Parties. 



NANTISSEMENT— See PLEDGE. 



NATURALIZATION. 

I. General Provision for the Naturaliz- 
ation of Aliens is made bt C. 44 Vio. cap- 
13. 



NAVIGATION. 

I. Rules of, see MARITIME LAW. 



NECESSARIES. 

I. Liability of Wife for, see MARRIAGE. 

II. Lien for, in cases of Vessels, see MER- 
CHANT SHIPPING. 



NEGLECT. 

I. To Provide for Wife, etc., see CRIM- 
INAL LAW, Indictment. 



NEGLIGENCE— See DAMAGES. 

I. Insurance against, see INSURANCE. 

II. Contributory. 

1. In an action of damages for injury suffered 
while walking on a railway track near the 
crossing— Held, that plain tiff had no right on the 
track, and must be held to have contributed by 
his negligence. Wilson v. G. T. R., 2 L. N. 45, 
S. C. R. 1879. 

2. The plaintiff, a carter, went to load wood at 
a wharf in the port of Montreal, where a steam- 
er was in the act of moving, and a cable having 
snapped the plaintiff was seriously injured by 
the recoil. — Held, reversing judgment of court 
below, that there was contributory negli- 

§ence on his part, and he could not recover 
amages. Periam & Dompierre, 1 L. N. 5, Q. 
B. 1877. 



NEGOTIABLE INSTRUMENTS. 

I. What are, see BILLS OF EXCHANGE 
AND PROMISSORY NOTES. 



NEIGHBORING PROPRIETORS. 

I. Rights or, see TRESPASS. 



NEWSPAPERS. 

I. Libel bt, where Published, see LIBEL. 

II. Right of Action ok. 

3. The proprietor of a newspaper may sue his 
subscribers for the recovery of the amount due 
for their subscription in the district where the 
journal is published and posted, and it is there 
where the right of action' arises. Nouvem 
Monde v. Laferriere, 7 R. L. 543, C. C. 1877. 



NEW TRIAL- See JURY. 

I. Grounds of. 

II. In Case of Misdemeanor, see CRIMINAL 
LAW, New Trial. 

I. Grounds of. 

4. The defendants being condemned in $7000, 
by the verdict of a special jury for damages 
suffered by plaintiff through an accident which 
occurred while riding on defendants railway, 
applied for a new trial, on the grounds that, 1st, 
the evidence was against the verdict ; 2nd, mis- 
direction ; and 3rd, excessive damages.— Held, 
in Privy Council, that the question of evidence 
was not open to the appellants ; that the follow- 
ing words of the judge— " First of all was there 
time to give notice? That of course is easily 
answered, there was time. Then was there a 
possibility of doing it ?— that is thequestion," did 
not constitute misdirection and that under the 
circumstances * the amount awarded was not 
excessive, and the new trial should have been 
refused. Lambkin & South Eastern Railway 
Cb.,3L.N. 162, P. C. 1880. 



NON-JURIDICAL DAYS. 

I. Act Concerning. 

Whereas it is necessary to amend articles, 
2 and 3 of the Code of Civil Procedure respecting 
non-juridical days and to remove certain doubts 
on this subject ; Therefore Her Majesty by and 
with the advice and consent of the Legislature 
of Quebec, enacts as follows : 

1. The word "Governor" in article 2 of the 
Code of Civil Procedure means indifferently the 
Governor General of Canada or the Lieut-Gov- 
ernor of this Province, as the case may be. 

2. The first of July, the anniversary of the 
day on which the British North America Act 
came into force, shall in future be considered a 
non-juridical day, as if it had been mentioned 
in Art. 2 of the said Code, and if the first of July, 
should happen to fall on a Sunday then the 
second of July shall be considered a non-juridi- 
cal day. 

• See Railways, Liability or. 
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3. Proceedings and sales which have taken 
place on a day of thanksgiving ordered either 
by the Governor General or the Lieut-Governor, 
prior to the passing of this Act, shall be deemed 
valid, as if they had taken place on the day fol- 
lowing such thanksgiving day. 

4. Article 3 of the said Code applies to sales 
announced to be made by authority of justice. 

5. The present Act shall, in so far as it shall 
apply, form part of the Act respecting the 
interpretation of the Statutes of this Province, 
31 Vic. cap. 7. 

6. Nothing in this Act shall apply to any ob- 
jections already raised before the courts in any 
case now pending. 

7. The present Act shall come into force on 
the day of its sanction. Q. 42-43 Vic. cap. 19. 



NOTARIAL DEEDS— See DEEDS. 



NOTARIES. 

I. Appeal by, in support op Deed, see IM- 
PROBATION. 

II. Fees and Charges of. 

III. Have a right to be paid Cost of Orig- 
inals before Furnishing Copies. 

IV. Liability for Fees of. 

V. Need not be Joined in Action to set 
aside a deed of Sale. 

II. Fees and Charges of. 

6. Action for the fees and disbursements of 
the plaintiff, a notary public, in drawing a com- 

?)sition deed between L. & S. and their creditors. 
he plaintiff by his action charged for the 
drawing of the deed $60, and for his services 
during 42 days in travelling through the coun- 
ties or Dorchester, Beauce and Quebec, to see 
the creditors and induce them to sign, $175 and 
for a copy, $8.— Held, that even under Q. 39 
Vic cap. 33, sec. 22, which makes parties to 
notarial acts jointly and severally liable to the 
notary for his fees and disbursements the par- 
ties to the act in question could not be held 
jointly and severally liable for the said sums of 
$175 and $8. Lemienz & La Banque Nationals 
6 Q. L. R. 84, 8. C B. 1880. 

III. Haye a Right to be Paid Costs of Ori- 
ginals before Furnishing Copies. 

6. Plaintiff applied to a judge to compel a 
notary to furnish him a copy of a deed of com- 
position to which he was one of the parties, and 
which the notary refused to deliver without be- 
ing paid the cost of the original. The judge 
ordered the deed to be given on payment of the 
cost of a copy merely ; and the notary inscribed 
in review. He supported his refusal by refer- 
ence to the Provincial Statute 39 Vic. C. 33, 
sections 22 and 23, which say :— "Parties to 



a 
<t 
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" acts executed before a notary are jointly and 
" severally liable for his disbursements and 
" fees."—" The furnishing of copies, extracts, 
"title deeds or deeds of any nature whatsoever, 
is not to be considered a presumption of pay- 
ment of the costs and fees of a notary, and on 
notary is bound to furnish copies or extracts 
" of any deed to third parties, or even to the 
" parties themselves, if he is not paid the ori- 
u ginal cost of the minute, if at the time prescrip- 
" tion has not been acquired." The facts were 
admitted: the notary had the minute in his 
possession, and the cost of it had never been 
paid or offered. The party who petitioned, and 
who wanted to get the deed, had two preten- 
sions : — First, he said the creditors were bound 
to pay for the deed ; his second pretension was 
that the statute did not specifically repeal art. 
1245 C. C. P. by name, as required by the Inter- 
pretation Act of 1868. But to that* the notary 
answered that the statute only explains the 
1245th art. of the Code. — Held, reversing, that 
the notary was not bound to furnish copies till 
paid. Jouffray & IS Archeveque, S. C. R. 
1876. 

IV. Liability for Fees of. 

7. There was an authority given by the court 
to sell some real estate belonging to the heirs P. 
according to the formalities usual in such cases, 
and D, who transferred his rights to the plaintiff, 
was the notary named to carry out the sale. The 
property was put up for sale to the highest bid- 
der by the bailiff, named in the order of court, 
and one of the lots was formally adjudged to the 
defendant The plaintiff sued the defendant as 
spurchaser to recover a commission of 4 per cent 
at having been made payable to him by thecon- 
diions of the sale. The proces-verbal of the 
bailiff showed the condition was that the 4 per 
cent, was to be paid to the auctioneers. By the 
Court. — Several points were raised, such as 
there being no privity between the adjudicataire 
and the notary ; but without going into the 
question whether this was a stipulation by the 
vendors with the adjudicataire for the benefit of 
a third party— so as to give to that party a right 
of action in his own name, there is no evidence 
of the condition that is alleged ; for the allega- 
tion is of a contract by the adjudicataire to pay 
4 per cent, to the notary, and the proof, accord- 
ing to the proces-verbal of the officer appointed 
by the court to sell, is that this commission was 
not to go to the notary, but to the auctioneer ; 
and there is nothing whatever to give it to the 
notary, unless the notary can give it to himself. 
The tariff shows that the charge is not excessive, 
but the question as to whom the adjudicataire 
was to pay remains the same, and the conditions 
agreed upon between the vendors and the notary 
could not bind the purchaser, unless they were 
announced to him. I find it impossible to say, 
in the face of the proces-verbal of the officer, 
that this essential allegation of the plaintiff's 
demand is proved. It is therefore unnecessary 
to notice the point whether S, who was tutor to 
two of the minors, was really a purchaser at all 
under the agreement between all the parties as 
to the cases in which it was to be considered 
that there was to be no sale. Then it is to be 
observed also that this commission, even if 
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payable to the notary himself, was only to be 
paid at the execution of the deed, and none has 
been executed, nor has any beeu tendered by the 
vendors to the purchaser for execution, though 
D., on his own behalf, signified his individual 
readiness to execute one. Therefore the judg- 
ment is to diamine the action*. Heart & Smith 
& Hart & Bouthillier, S. G. 1877. 

VI. Need not be Joined in Action to Set 
Aside a Deed of Sale. 

8. On an action by a creditor of the vendor 
toset aside a notarial deed of sale— ZZe&J, that 
the notary need not be joined as a defendant. 
Clement v. Catafard, 8 R. L. 624, S. C. 1878. 



NOTES. 

I. Of Stenographer not Evidence to Sup- 
port an Indictment for Perjury, see CRI- 
MINAL LAW, Perjury. 



NOTICE. 

I. Of Action, see PROCEDURE. 

II. Of Inscription, see PROCEDURE. 

III. Of Petition en Desaveu, see DIS- 
AVOWAL. 

IV. To Insurance Companies of Loss, see 
INSURANCE. 

V. To Members of Benefit Societies, see 
BENEFIT SOCIETIES. 



NOTICES. 

I. Of Meetings of Municipal Corporation, 
see MUNICIPAL CORPORATIONS. 



NOVATION. 

I. Of Indebtedness, see OBLIGATIONS. 

II. Of Payment, see PAYMENT. 



NUISANCE. 

I. Right of Abatement Lost by Time. 

9. Appellants built a wharf in the bed of the 
River St. Lawrence, which communicated with 
the shore by means of a gangway, and had 
enjoyed possession of this wharf and its ap- 
proaches for many years, when respondent, on the 
ground that the wharf was a public nuisance, 
destroyed the means of communication which 
existed between the wharf and the shore. Ap- 
pellants sued respondent in damages, and prayed 
that the works be restored. After issue joined 
respondents filed a supplementary plea, alleging 
that since the institution of the action, one G. 
R., through whose property the wharf passed to 
reach the shore, had erected buildings which 
prevented the restoration of the bridge and 
wharf— Held, that respondent having allowed 
appellant to erect the gangway on public pro- 
perty, and remain in possession of it for over a 
year, had debarred himself the right of destroy- 
ing what might have been originally a nuisance 
to him ; and, notwithstanding the subsequent 
abandonment of the wharf and gangway, appel- 
lants were entitled to substantial damages. 
Caverhill & Bobillard, 2 S. C. Rep. 575, Su. 
Ct. 1878. 



NULLITfi DE DfiCKET— See SALE, 

Judicial. 



NULLITIES. 

I. In Sheriff's Sale, see SALE, Jfdi- 
cial. 



NUN'S ISLAND. 

I. Exempt from Taxation, su RELIGIOUS 
INSTITUTIONS. 
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OATH— See JUDICIAL OATH. 
I. Of Office, see EVIDENCE, 



OBLIGATIONS. 

I. Alternative, *« CONTRACT. 

II. By Minors, see MINORITY. 

III. Conditional, see CONTRACTS. 

IV. Default in, we PAYMENT. 

V. Delegation of, see HYPOTHEC. 

VI. Illegal Consideration for, see SALE, 
Judicial. 

VII. Joint and Seyeral. 

VIII. Lesion. 
Illegal Consideration. 

IX. Novation of. 

X. Parties cannot Allege their own 
Fraud in Avoidance of, see FRAITD. 

XI. Signed by Agents, see AGENCY. 

XII. Subrogation. 

XIII. With a Term. 

I. Alternative. 

1. The defendants agreed with plaintiffs to 
pay tbem $1000 if they would put up a print- 
ing press in their premises, and at the end of six 
months either pay them $4,500 more or return 
them the press unbroken. Plaintiffs accepted 
these terms and put up the press, and at the end 
of six months, defendants not having paid the 
$4,500, or returned the press, brought action for 
the amount — Held, dismissing the action, that 
there was no absolute agreement to pay the 
money.* Hoe & Mullin, 2 L. N. 342, S. C. 
1879. 

IV. Default in. 

2. Where no delay is fixed for the perform- 
ance of a contract, the defendant must be placed 
in default before action brought. Beaudry <fe 
Les Cure" <fe Marguillier's, &c, of Montreal, 3 
L. N. 218, Q. B. 1880. 

V. Delegation of. 

3. Contestation of a collocation on an assi- 
gnee^ dividend sheet. The contestant sold to 
one R. a parcel of land on which there was a 
hypothec in favor of B. It was stipulated in 
the deed of pale tiiat R. should pay B. the 
amount of his claim. B. accepted the delega- 
tion, but without discharging the contestant. It 
was farther stipulated in the deed thatH. should 
have the right of releasing any portion of the 
land from the hypothec of contestant for the 
balance of the prix de vente, by paying at the 
rate of $400 per arpeut for the portion dis- 
charged. B- subsequently sold the land to the 
insolvent, who, exercising the right of discharge 
above mentioned, paid a sufficient sum on ac- 
count of the purchase money to release half the 
property from the hypothecary claim of con- 
testant. The insolvent also obtained from B. 
the release of tame portion of the land from 

* Confirmed In Review, 8 L. K. 168, 8. C. B, 1880. 



B.'s hypothecary claim, which was then re- 
stricted to the other half. The remaining half 
being sold by the assignee of insolvent, contes- 
tant dinputed B.'s right tobe collocated by pre- 
ference to him on the proceeds of the safe — 
Held, that B. having accepted the delegation 
withoutdischarging cont<stant, novation did not 
take place, and the release by B. of half the 
land applied solely to Jiis hypothecary claim 
thereon, and did not affect his privilege on the 
rent of the land for the amount of said claim, so 
that B. was entitled to the preference. Mid- 
dlemiss v. Jackson & Leduc, 2 L. N. 404, & 24 
L. C. J. 33, S. C. R. 1879. 

4. Action on a mortgage against a person 
who had purchased from the original mort- 
gagor the property mortgaged, and undertaken 
to pay the indebtedness thereon. Plea, that 
there was no acceptance of the delegation on 
the part of plaintiffs— Held, that the action it- 
self was a sufficient acceptance. O'Halloran 
v. Boucher & Drummond v. Holland, 23 
L. C. J. 240, & 2 L. N. 285, 8. C. R. 1879. 

VII. Joint and Several. 

5. Where four defendants, children of the 
plaintiff, were condemned to pay him an alimen- 
tary pension of $10 per month, but were not to 
be liable for more than $2.50 each, seeing their 
inability to pay more than that amount— hela\ 
that they were not liable jointly and severally 
for the costs of the action, but only each for 
his share. Orevier v. Crevier, 9 R. L. 313. 
S. C.1877. 

6. Professional attorneys who carry on busi- 
ness under a firm name are jointly and sever- 
ity liable for moneys collected By the firm. 
Ouimet & Bergeoin, 22 L. C. J. 265, Q B. 
1878. 

7. But the obligation of children to support 
an indigent parent is not joint and several, but 
each child is condemned to contribute fa pro- 
portion to his means. Leblanc v. Leblanc. 1 
L. N. 618, S. C. 1878. 

8. In an action of damages against several 
defendants for cutting and carrying away wood 
from plaintiff's land — Held, that all who parti- 
cipate in an offence or quaei -offence are jointly 
and severally liable for the loss or injury 
resulting therefrom, and that in the case in 
question the defendants were jointly and sever- 
ally liable for the value of the wood cut and 
carried away. Lalonde & Bilanger, 3 L. N. 26, 
&24L. C. J. 96, Q. B. 1879. 

9. There is no solidarity between proprietors 
sued for the obstruction of a water course by 
dams and other construction*. Jean v. Oaw 
thier, 5 Q. L. R. 138, S. C. 1879. 

10. The parties to a quasi delit are jointly and 
severally liable therefor. Kane k Racine. 3 
L. N. 66, & 24 L. C. J. 216, Q. B. 1880. 

VIII. Lesion. 

11 . Illegal Consideration. — The plaintiff was 
a rich brewer in Pennsylvania, and defendant 
was in his employ as driver, and was known to 
be a person of intemperate habits. The latter 
was suddenly reported to be left heir of an 
estate in Australia. He entered into an agree- 
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ment with his employer that the latter should 
supply him with ten dollars a week, and also 
disburse the money necessary to obtain inform- 
ation, for which he was to be indemnified and to 
receive one-half of the estate. The amount 
realized was over $14,000. Plaintiff had dis- 
bursed $1,783, and when the moneys of the 
estate were lodged in the Bank of B. N. A. 
plaintiff took the action to recover his share 
under the agreement. Delendant pleaded his 
intemperate habits, and that he was not on equal 
terms with plaintiff when the agreement was 
made — Held, that the consideration was not 
lawful, and plaintiff would only get judgment 
for the amount he had disbursed. Rhodes & 
Black, 1 L. N. 268, S. C. 1878. 

IX. Novation of. 



12. The appellant, on the 16th September, 
1875, being in difficulties, got his creditors to 
sign a composition agreement of 12s.6d. in the 
£, payable in four instalments, he giving his 

I)romi6Sory notes for such instalment*:, and the 
ast of them being specially guaranteed by 
four persons or firms. This agreement was 
carried out on the part of his creditors who took 
bis notes and gave up their evidences of his 
indebtedness. The appellant went on with his 
business and paid his first and second instal- 
ments punctually. Failing on the fourth of 
April to pay the third he was, on the 28th of 
that month, forced into insolvency by a new 
creditor. The fourth instalment was conse- 
quently not paid, and thereupon the respondents 
demanded and received from two of the securi- 
ties the amount of their share of the security 
given. The other two had themselves in the 
meantime gone into insolvency. Upon the ap- 
pellants estate they claimed at first only for the 
balance of their composition, but afterwards 
they changed ground and increased their claim 
so as to cover the balance of the original debt, 
less their receipts on account of the composition. 
The appellant, having received from the assignee 
a reconveyance of his estate in terms of a deed 
of composition and discharge from his credi- 
tors, contested the collocation, on the ground 
that it might only go for the unpaid balance 
of the old composition. The contestation 
turned on the following clauses in the original 
deed of composition : " And it is declared 
" and agreed that in the event of the said 
"J. A. R. going into or being forced into insol- 
" vency, that the claims of all and every of the 
" said creditors who shall have signed this 
" indenture shall revive to their full extent. 
" But they, the said creditors, so signing this 
11 indenture hereby bind and oblige themselves 
" in such case to execute another indenture 
•' similar to the present one in all respects under 
" the provisions of the Insolvent Act of 1875, 
"of the Dominion of Canada" — Held, dis- 
missing the contestation, that there was no 
novation, and that the creditors were entitled 
for the full balance unpaid. Rafter & Noses, 
23 L. C. J.297,Q.B. 1878. 

13. Where a donor of an immoveable reserved 
a life rent to himself, and afterwards consented 
to a sale of the property, and to take the 
interest in the purchase money instead of the 



life rent — Held, no novation. Bemier k Carrier, 
4Q. L. R.45,Q. B. 1878. 

14. A writing signed by a lessor, and not 
accepted by the lessee, promising that a new 
lease should be entered into after a certain date, 
did not constitute a new contract of lease which 
could be pleaded in defense to an action to 
rescind the original lease, horanger v. Clt- 
ment, 1 L. N. 326, S. C. R. 1878. 

15. But where there was a settlement by 
notes with a discount of 10 per cent., the note's 
being considered as cash, and the notes were 
unpaid — Held, that the credit price of the goods 
did not revive. Stafford & Henderson & Dar- 
ling, 2 L. N. 325, S. C. 1879. 

16. A composition in insolvency is not a 
novation of the debts subject to it,' and, if not 
paid, the debts revive in full. Holland & Sey- 
mour & Smith, 2 L. N. 324, S. C. 1879. 

17. A promissory note given as an acknow- 
ledgment of a loan does not constitute nova- 
tion, and after the maturity of the note the 
lender has a right, if the note be not paid, to sue 
on the loan, even if the note be prescribed. 
Robitaille v. Denechaud, 5 Q. L. R. 238, S. G. 
1879. 

XII. Subrogation. 

18. Where the promoters of a company paid 
a claim resting on property which they pur- 
chased for the purposes of the company, and 
which they transferred to the company, after 
it-6 organization, but without special mention of 
the claim for the amount so paid — Held, that no 
subrogation took place so as to give the com- 
pany the right to rank for the amount on the 

froceeds of the sale of the property under Art. 
156 Civil Code. # Chinic & Canada Steel Co. 
& Lloyd, 3 Q. L. R. 1, S. C. R. 1876. 

19. And semble, that a tacit subrogation can 
not be claimed under a deed which in express 
terms discharges the privilege with respect to 
which the subrogation is claimed, and which is 
duly registered, lb. 

XIII. With a Term. 

20. The plaintiff having a judgment against 
the defendant told him that be would wail until 
the first of May, 1879, for the payment of the 
judgment, but before the said date caused an 
attachment to be placed in the hands of the 
minister of public works. The minister of 
public works declared that he owed 'to the de- 
fendant a balance on a contract by the Govern- 
ment with the defendant for certain public 
works. On opposition by the defendant qfin 



* Subrogation takes places by the sole operation of liw, 
and without a demand. 

1. In favor of a creditor who pays another creditor 
whose claim is i>ref«*rable to his by reason ol privilege; 

2. In favor of the purchaser who pays a creditor to 
whom the property is hypothecated; 

8. In favor of a party who pays a debt for which he is 
held with others or for others, and has an interest in 
paying it ; 

4. In favor of a beneficiary heir who pays a debt of the 
succession with his own moneys; 

6. When a rent or debt due by one consort alone baa 
been redeemed or paid wi'h the moneys of the com- 
munity; in this case the oth<*r consort is subrogated in 
the rights of the creditor according to the share of such 
consort in the community. 1156 C. C. 



553 



OIL MEASURE. 



OPPOSITION. 



554 



(fannuller, on the ground, among other things, 
of the delay granted him, the attachment was 
pet aside. Gingras v. Vezina, 5 Q. L. B. 237, 
C. C. 1879. 



OBLIGATIONS PREJUDICIELLES 
— See SALE, Condition Precedent. 



OCCUPATION— See POSSESSION. 



OFFENCES. 

I. Derogatory to the Bar, see BAR. 

II. Under Election Act, see ELECTION 
LAW. 



OFFICERS OF COMPANIES. 

I. Powers or, see COMPANIES. 



OFFICERS OF COURT. 

I. Judicial Notice of. 

20. In a case of capias in which the affidavit 
was objected to becaune it was subscribed 
simply a commissioner," without saying '* com- 
missioner of the Superior Court" — Held, that 
the court knew its own officers and would take 
notice of them. Joseph v. Donovan, S. C. 1877. 



OFFICIAL COUNT. 

1. Or Ballots at Elections, see ELECTION 
LAW. 



OFFICIAL NOTICE— See EVID- 
ENCE. 



OFFICIAL OATH— See EVIDENCE. 



OFFICIAL PLANS AND BOOKS 
OF REFERENCE. 

I. Deposit op, see REGISTRAR. 



OIL MEASURE— See INSPECTION 

LAW. 



OPINION. 

I. Of Experts not Received as Evidence in 
Maritime Cases, see MARITIME LAW. 



OPPOSITION. 

I. Affidavit with. 

II. Afin d'Annuller. 

III. Afin de Distraire. 

IV. By Assignee in Insolvency. 

V. By Third Person. 

VI. Costs of First Opposition to be Paid 
before Second Brought. 

VII. Delivery of Moveables Sufficient 
for, see DONATION. 

VIII. En Sors Ordre. 

IX. For Payment out of Seigniorial In- 
demnity Fund, see SEIGNIORIAL RIGHTS. 

X. Grounds of, see EXECUTION. 

XI. In Forma Pauperis. 

XII. Irregularities in. 

XIII. May be Brought by Wife without 
Authorization. 

XIV. Motion to Dismiss. 

XV. Procedure on. 

XVI. To Judgment. 

XVII. To Sale of Real Estate on Ground 
of Informalities. 

XVIII. To Venditioni Exponas. 

XIX. When in Contempt of Court. 

I. Affidavit with. 

21. In the case of an opposition afin de dis- 
traire or afin de charge, founded on title, an 
affidavit is unnecessary. Hart v. Cook & 
Gamelin, 7 R. L. 137, S. C. 1874. 

22. The affidavit accompanying an opposition 
may be taken by a commissioner of the Superior 
Court in a different district from that in which 
the opposition is filed, and the words " com- 
missaire C. &" is a sufficient designation of the 
qualitv of such commissioner. Wood v. Ste. 
Marie] 21 L. C. J. 306, C. C. 1877. 

23. Motion was made to dismiss the opposi- 
tion fyled in this case, because the affidavit in 
support of it was insufficient. The motion was 
granted, and the opposition was dismissed. 
But — Held, in review, that the judgment mus 
be reversed, becaune there had been a plain and 
substantial compliance with the law and with 
the rule of practice in the terms of this affidavit. 
Article 583 C. C P. requires that the affidavit 
should state that the allegations in it are true, 
and that it is not made for the purpose of un- 
justly retarding the sale, but only to obtain 
justice. The terms used in the affidavit in this 
case substituted the words "the execution of 
the judgment" for the sale, and it appeared 
sufficient. What was the sale but the execu- 
tion of the judgment; and what could have 
been the execution of the judgment but the sale? 
The two cases of Schofield vs. Bodden,* and 



• I Dig. 90M8. 
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Motrin vs. Daly, and Daly, m opposant, give 
a very rigid application of the law, but not in 
point. Judgment reversed, and motion to dis- 
miss opposition rejected. Arpin & Dixon & 
O'Brien, 8. C. R. 1876. 

II. Afin d'Annullek. 

24. An opposition afin dfannuller may be 
filed to a seizure under a writ of execution at 
bonis by a creditor having a baiUcur defends 
claim in the property seized. Philion v. Bisson 
& Graham, 2 L. N. 38, & 23 L. C. J . 32, 8. C . 
1878. 

III. Afik de Distkaibe. 

26. Grounds of.— An opposition to a seizure 
of moveables founded on a donation neither re- 

fistered nor of which there had been any de- 
ivery or tradition was dismissed. Orossen v. 
O' Hara & McGee, 21 L. C. J.103,S. C. 1877; 

808 C. C. 

26. A person who had been appointed volun- 
tary guardian of things seized under a saisie 
gagerie, afterwards, when the things were to be 
Sold, tiled opposition, on the ground that he had 
purchased them at a previous judicial sale held 
on the very dav on which the second seizure 
took place— 1/eW. that being aware of the seiz- 
ure he should have come in by intervention. 
Poirier v. Plouffc & Calvi, 21 L. C. J. 103, 

8 C 1877. 

27. And held, also, that he should have filed 
he copy of the prods-verbal, on which he relied, 

with his opposition, and not having done so he 
could not afterwards produce it. lb. 

IV. By Assignee. 

28. An opposition by an assignee under the 
Insolvent Act of 1875 to a sale of effects seized 
in execution prior to the assignment in insol- 
vency— Held, bad,no notice having been given to 
plaintiff" in conformity with sec. 97. Gagnonjk 
Xorel Gas Co. & Fulton, 2 L. N. lib, S. C. 

1879. 

29. The opposant, who had been duly ap- 
pointed assignee to the defendant's estate, made 
a tierce opposition asking that a judgment main- 
taining a saisie arrU be set aside. The aaww 
arrit was served on the defendant and the tiers 
saisi before the writ of attachment, but the judg- 
ment validating the saisie arrit was not ren- 
dered until sometime afterwards— Held, main- 
taining the opposition and ordering the tiers 
saisi to pay the amount of thejudgtnent agaiuat 
him. Marsan v. Tessier & Farmer & Dupuy, 
2 L. N. 133, & 23 L. C. J. 214, S. C. 1879. 

V. By Third Person. 

30. Where a judgment declared a certain horse 
to be common to two person* — Held, that the 
opposant who claimed to have a property there- 
in bad a right to come in bv opposition and 
show it. Chagnon v. Giroux & Giroux, 2 L. N. 
69, S. C. li. 1879. 



VI. Costs of First Opposition to be Paid 
before Second Brought. 

31. Where an opposition afin de distraire was 
dismissed on motion— Held, that the opposant 
could not file a new opposition until the costs 
of the first were paid. Dalton v. Doran & 
Doran, 1 L. N. 220, & 22 L. C. J. 103, & 8 K.L. 
372, S. C. R. 1878. 

VIII. En sous Ordre. 

32. The respondent, after the sale of an im- 
moveable as belonging to one B., opposed, claim- 
ing the proceeds on the ground that the immove- 
able belonged to him and not to B.,upon which 
appellant opposed en sous ordre, claiming io be 
collocated for a hypothec which he had upon 
the same property. The court of first instance 
dismissed nis opposition, on the ground that the 
insolvency of the debtor was neither alleged nor 
proved. But held, in appeal, that the opposition 
was not governed by Art. 753 of the Code of 
Procedure, but by Art. 729,t and the judgment 
was consequent! v reversed. Rouleau k Trem- 
blay, 10 R. L. 239, Q. B. 1880. 

33. Where a mortgage creditor claimed on the 
proceeds of the property sold at the folleenckere 
of a purchaser— Held, that as there was evi- 
dence of the insolvency of the purchaser, that 
his opposition could be subtained as an opposi- 
tion en sous ordre. Garon & Tremblay, 1 L. N. 
43, Q. B. 1877. 

IX. For Payment. 

34. An opposition for payment cannot be 
received after the expiration of the delay fixed 
by Article 720 of the Code of Procedure,* with 
out the permission of the court. ShorHs & Nor- 
mand, 3 Q. L. R. 382, Q. B. 1877. 

X. Grounds of. 

36. Where an opposition was issued on the 
ground inter alia of part payment of the judg- 
ment, and that execution had issued for more 
than was due, the opposition was maintained 
pro tanto without costn. TrudeUe v. Hudon, 24 
L. C. J. 171, Q. B. 1876. 

36. Plaintiff got judgment against the defen- 
dant for $216, interest and costs, the atnonnt of 
the defendant's promissory note. On the 1 3th 
of June, under a writ of execution, certain 
goods were seized as being in the defendant's 
possession, and in October another writ de bonis 
issued, under which other effects were seized. 



• I Dig. 902-69. 



• Any creditor of a person who is entitled to te collo- 
cated, or who is beneficially collocated upon mone>« 
levied, has a right- to tile a *ub-opposition, demanding 
that to the extent of his claim the sum accruing to bii 
debtor he not paid to such debtor but to him; he cannot, 
however.exercise this right unless hia debtor to insolvent, 
or his claim carries execution. 758 C. C. P. 

t Alter law coats those claimant* mart be ooli'xa'ed 
in their respective order who had some right of property 
in the immoveable sold, and who failed to set up their 
rights in due time by opposition to anuul, opposition to 
withdraw, or opposition to secure charges, but ba%e med 
oppositions f >r payment, after, however, deducting »ucn 
debts as they may be bound to pay, and as have became 
payable in consequence of the sale of the immoveable, and 
the costs mentioned in the preceding article. 729 C C. P. 

X Oppositions for payment may be filed with the sheriff 
if he nas »ot yet made his return, or in the office of too 
prothonotary where the retnrn is made, within six day} 
after the return. After this delay they cannot be Wed 
without permission of the oourt,and upon such eondutoot 
as it imposes. 720 C. C. P. 
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The opposant fyled opposition to both these 
seizure?, and both of these oppositions were 
contested. The one which concerns the first 
seizure was based upon a sale from the defend- 
ant to the opposant of the 28th of August, 1875, 
bv which the things afterwards seized, and also 
the half of the crop for that year, were made 
over to the opposant, who undertook to pay 
several persons, creditors of the defendant, to 
the extent of $147.50, which was the stipulated 
price of the things sold. 4-t the time of this sale 
the original case had been pending about four 
months, but judgment had not then been given. 
The defendant was examined as a witness, and 
admitted that it was concerted between himself 
and the opposant, to whom he owed $70, that he 
should transfer to him all his property as he did, 
and which amounted altogether to$350or$400, 
for $147$. After the sale the defendant ceased 
to be the opposant's tenant on halves as he had 
been before, and became his servant at $25 a 
month — though nothing showed that the lease 
had ever been formally rescinded. The oppo- 
sant knew all about the defendant's indebtedness 
to plaintiff. The defendant says that the 
opposant on one occasion said to him " te 
voi la poursuivi par Lalonde pour un gros 
montanL" Ou another occasion, ne told another 
witness, " Jeprefere mefaire payer avant le 
jugement" alluding to the sale that had just 
been made ; and again, he said, " Lalonde 
f tract gu'il voudra. The whole property was 
transferred, not merely to the extent of the 
opposant's claim. The contestation between 
toe opposant and the defendant maintained with 
costs. Lalonde & Gauthier & Latreille, S. G. 
1876. 

37. Where it appeared that certain immove- 
ables seized had been previously sold by defend- 
ant, and the deed of sale duly registered, the 
opposition was maintained with costs against 
plaintiff. Robert v. Fortin, 22 L. C. J. 106, 8. 
C. 1877. 

38. An opposition based on part payment 
will be maintained with costs, notwithstanding 
no deposit was made of the amount remaining 
due. Patenaudev. Guertin, 1 L.^N. 131, & 22 
L. C. J. 67, C. C. 1877. 

39. An opposition will not lie fdr the value 
of a deficiency in the contents of an immoveable 
sold by the sheritt, as there is no guarantee. 
PelUticr v. Chass6 & Castonguay, 3 Q. L. R. 
65, S. C. 1877. 

40. An opposition afin dt distraire to a 
seizure of moveables seized in the possession of 
the party condemned will be dismissed , on 
motion, it the allegations fail to set out any spec i 
fie title, and do not set up a possession in the 
opposants. Duhamel et at. v. Duclos & Duclos 
& Ourrie et al. v. Dtlormt & Delorme, 21 L. G. J. 
308, S. C. 1877. 

41. Plaintiff took in execution, and in order to 
obtain payment of a money condemnation 
against the defendant, a piece of land. The op- 
posant, daughter of the defendant and living 
with him, claimed .the land as her property 
under a donation from him to her of date 15th 
August, 1876. The plaintiff contested the 
opposition, and demauded the nullity of the 
donation, on the ground of fraud against the 
creditors of the douor. The contestation was 
maintained by the court at Iberville. The 



opposant contended that the contestation was 
too late owing to the opposant having obtained 
a prescriptive title under C. C. 1040,* which re- 
quires the creditor to bring his suit within one 
year from the time of his obtaining a know- 
ledge of the fraud. The court below decided 
that the facts proved do not bring the case within 
the rule, as it is only proved that the plaintiff 
had heard of the transfer. — Held, the.t the judg- 
ment in this respect is unassailable. The 
opposant further contended that the validity of 
the donation could only be tested by a revoca- 
tory action. The court on this point wa$ also 
against the opposant. It was so decided in the 
case of Camming et al. and Smith et al.,5 L. C. 
Jur. l,f where the contestation prayed that the 
deed should be set aside, and the conclusions 
were such as to enable the court to do justice 
between the parties as fully as in an action 
purely in form revocatory or actio Paul i ana. 
There was no injustice in confirming the judg- 
ment, as the pretended deed of donation was 
fraudulent and should be set aside. Judgment 
confirmed. Morin & Bissonnette, S. G. K. 1877. 

42. Appeal was had from a judgment partially 
maintaining an opposition filed by respondent. 
Appellant had obtained a judgment against 
respondent for a balance of principal and inter 
est due under an obligation. Execution having 
issued, respondent filed opposition on the ground 
that he had not received credit for certain pay. 
ments on account made by him before he was 
sued, and that he had been unable to prove these 
payments owing to an error of date which he 
had only recently discovered. Respondent estab- 
lished by the evidence of plaintiff himself that 
he had paid $1270, at certain dates specified, 
and his opposition was maintained to this extent, 
and a deduction of this sum made. The appel- 
lant urged that defendant was re-opening under 
the opposition the enquitt in the original suit. 
— Held, maintaining the opposition and dismis- 
sing the appeal. Cornell & Rhicard, 1 L. N. 
471, Q. B. 1878. 

43. Opposition on the ground that the effects 
seized belonged to the opposant and defendant 
as legataire en usufruit of her deceased hus- 
band and tutrix to their children. Proof ac- 
cordingly, except as to a piano towards which 
defendant had paid part with her own money. 
Opposition maintained with costs. McMahon 
v. Lassiseraye, 1L.N. 280, S. C. 1878. 

44. The defendant being indebted to the 
plaintiff was sued by a wrong christian name and 
allowed judgment to go against him by default 
— Held, that he could not afterwards oppose the 
seizure of his goods on the ground that he was 
not the person against whom the judgment was 
rendered. Merchants Bank of Canada v. 
Murphy, 23 L. C. J. 215, 8. C. 1878. 

45. An opposition founded on the issue and 
service of a writ of appeal without security will 
be dismissed on motion. Booth v. Bastien & 
Bastien, 1 L. N. 130, & 22 L. C. J. 41, S. C. 
1878. 



*No contract or payment can be avoided by reason 
of anything contained in this section at the euit of any 
individual creditor, unless such suit is brought within 
one year from the time of hi* obtaining a knowledge 
thereof. If the suit be by assignees or other represent- 
atives of the creditors co<lectively, it must b** Drought 
within a year from the time of their appointment. 

1 1 Dig. 643-299. 



659 



OPPOSITION. 



OPPOSITION. 



560 



46. Real estate was seized as being in posses- 
sion of the vacant estate of M., deceased. The 
appellant, sister of deceased, opposed setting up 
title and possension under title — Held, that 
where a title was bad in law and simulated and 
fraudulent, and where the purchaser had suf- 
fered the vendor to act as proprietor and to be 
the reputed possessor ammo domini she could not 
maintain an opposition founded on the preten- 
sion that the seizure on the curator to the 
vacant estate was super non domino et nonpos- 
sidente, though she had done some acts of posses- 
sion, and the property stood on the books of 
the municipality in her name. McCorkill & 
Knight, 1 L. N. 42, Q. B. 1877 ? 632 C. C. P. # 

47. And held, in Supreme Court on appeal, 
that having renounced to the community to 
which the property belonged, she having been in 
community with ner husband at the time she 
purchased the property from her brother, she 
nad diverted herself of any title or interest in 
the property, and could not claim the legal pos- 
session under the deed of purchase or by pre- 
scription, or maintain an opposition because the 
seizure was super non domino and non possi- 
dentis lb. 3 S. C. Rep. 233, Su. Ct. 1879. 

48. The plaintiff, a workman, seized the pro- 
perty of his employer, a sub-contractor, for his 
wages. The principal contractor intervened 
and obtained a judge's order to get possesion 
of the things seized on giving security. This 
was done, and judgment having been rendered 
against the defendant a writ of venditioni ex- 
ponas was issued, and the intervenant who had 
obtained possession of the things ordered to 
produce. Instead of the things, however, the 
intervenant, who had allowed hie intervention 
to drop after obtaining possession of them, pro- 
duced an opposition claiming them as his own 
— Held, in appeal, reversing the dispositif of 
the court below, that such a position wan in- 
compatible with that of surety, and as theoppo* 
sant had not offered to return the thing* into 
the possession of the court when called upon to 
do <o the opposition should have been dismissed. 
Prevost & Rodaers, 24 L. C. J. 179, Q. B. 1879. 

49. A second opposition which is not founded 
on reasons subsequent to the first will be dis- 
missed on motion. Desmarteau v. Pepin, 2 
L. N. 132, & 23 L. C. J. 61, & 10 R. L. 543, S. C. 
1879 ; 6G4 C. C. P. & Q. 34 Vic cap. 4.f 

50. Review from a judgment which main- 
tained an opposition afin de distraire, by which 
the opposants claimed the property seized as 
proprietors under a donation made by the late 
L. d. and his wife, the defendant, and also by 
the will of the naid late L. B. by donation, the 
donors reserving to themselves and to the sur- 
vivor the usufruct of the whole of their property, 
real and personal, gave to the opposant, except 
what might be necessary to pay the debts of the 



• The seizure or Immoveables can only be made against 
the judgment debtor and t.e must be or be reputed to be 
in possession ot the same animo domini. 632 C. C.P. 

t When all the advertisements and publications re- 
quired by luw upon the first writ have been duly pub- 
lb- bed and made the execution of a writ of venditioni 
exponas cannot be stopped by opposition, unless for 
reasons snb«qui»nt to the proceedings by which the 
pule wa* stopped in tho flrst instance and upon a judge's 
order. 604 C C. P. 

Art. 6o4 of the said Code (of Procedure) shall apply to 
executions against moveables. Q. 84 Vio. cap. 4, sec. 8. 



donors, who, or the survivor of whom, was to 
have the right of selling for that purpose. The 
terms of the will were mutatis mutandis, the 
same as the donation. The plain tiff was a 
creditor of the donors, and held on the real 
estate of the donors a mortgage executed on 
the 30th day of October, 1863, tor the sum of 
$3,200, for the balance of which he obtained the 
judgment under which the property in question 
was seized. The plaintiff contended that the 
reserve in the donation and will excluded the 
property seized. That in reality the donation 
and will couveyed only the property which 
should remain after the payment of the debts. 
And until this had been established by the sale 
ot sufficient uroperty to pay the plaintiff the 
opposant could not claim the property or any 
part of it. The return of the sheriff was that 
the defendant was in possession when he seized, 
and not the opposants — Held, that there was no 
doubt that the donors intended that the plaintiff 
should be paid before the opposants enjoyed the 
property, and that the plain tiff might cite against 
the opposants the maxim donner et retenir nt 
vaut. Judgment to maintain the contestation 
and dismiss the opposition. Vide CO. 782.* 
McKenzie & Lavigne, S. C. tt. 1880. 

51. A sai&ie gagerie issued against defendant, 
1869. Defendant abandoned the premises, and 
judgment was rendered against him. In 1879, 
the plaintiff issued execution under the judg- 
ment. The bailiff went to the domicile of the 
defendant, and asked him if he had any move- 
ables. He said he had none, and signed a return 
of nulla bona.. Plaintiff then caused the im- 
moveables oi* defendant to be seized. Defen- 
dant opposed, on the ground that the effects 
seized under the saisie gagerit had never been 
sold. Opposition dismissed on the ground that 
defendant had signed the return of nulla bona. 
Graham & Hurlbert, 10 E. L. 228, S. C. U. 
1880. 

62. The respondent had caused an execution 
to be issued against the immoveables of appel- 
lant personally, and he opposed the seizure as 
tutor to his son , a minor, his wife being deceased. 
The grounds of the opposition were that the im- 
moveable seized as belonging to himself person- 
ally formed part of the community which had 
existed between him and his deceased wife, and 
also on the ground that wnen the seizure was 
made a writ of attachment under the Insolvent 
Act of 1875 had issued against him, aud he was 
no longer in possession of the immoveable — 
Held, that opposant had no interest, and that as 
the writ of attachment in insolvency was beiug 
contested at the time of the issue of the execu- 
tion, and was since set aside ; and as, moreover 
the wife was still alive at the time of the sei 
zure, that the opposition was groundless and wa* 
properly dhsmis-ed. Lefebvre & Turgeon, 3 
L. N. 20, Q. B. 1880. 



* It may be stipulated tliat a gift inter vivos shall be 
suspeudttd, revoked or reduced under conditions which 
do nut depend solely upon the will ot the donor. If the 
do or rexerve to him.self tne right to dispone of or to 
take back at pleasure come object included tu the gift or 
a sum of money out of tUe property giveu, the giftholda 
good for the remainder, but a void as to tho part re- 
served, which conttuuea to belong to the donor, except 
In gifts by contract of marriage. 782 C. C. 
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XI. Ik Forma Pauperis. 

63. A plaintiff who has obtained leave to sue 
in forma pauperis does not require a new 
authorization to contest in forma pauperis an 
opposition to the execution of the judgment. 
Belisle v. PeUerin & Dugas, 3 L. N. 339, S. C. 
1880. 

XII. Irregularities in. 

54. An opposition afin de distraire containing 
erasures and marginal notes not referred to or 
approved will be dismissed on motion. Dalian 
v. Doran & Doran, 1 L. N. 220, &8R.L. 371, 
S. C. R. 1877 ; 295 C. C. P. 

XIII. May be Brought by Wife without 
Authorization. 

55. An opposition may be brought by a wife 
separate as to property to the sale of her move- 
ables without the authorization or assistance of 
her husband * Owens v. Lqflamme & Charest, 
24 L. C.J. 207, C. C. 1880. 

XIV. Motion to Dismiss. 

56 On a motion to dismiss an opposition to a 
venditioni exponas on the ground that it had 
issued without a judge's order — Held, that an 
opposition could only be dismissed on motion 
when the grounds were evidently frivolous. 
Heritable Securities & Mortgage Investment As- 
sociation v. Wright, 2 L. N. 301, 8. C. 1879. 

XV. Procedure on. 

57. An opposant may at once demand from 
plaintiff a plea to the opposition instead of 
moving upon him, under Art. 586 of the Code 
of Procedure,t to declare whether he contests 
the same or not. Bertrand v. Pouliot, 4 Q. L. R. 
200, S. C. 1878. 

XVI. To Judgment. 

58. The plaintiff obtained judgment against 
the defendant for $200, being for instal- 
ments or calls due on its shares held by 
him, and caused an execution to issue against 
his moveable property. His mother opposed 
the seizure on various grounds ; and, while be- 
ing contested, filed a tierce opposition to the 
jadgment itself, on the ground that the con- 
tract of subscription bv her son was null, and 
had it been contested the action would probably 
have been dismissed. No fraud or collusion 
was alleged.— Held, that she had no status to 
make such an opposition. Stadacona Insur- 
ance Co. v. Gagnon & Gosselin, 5 Q. L. R. 231, 
S. C. R. 1879. 



•A wife cannot appear In judicial proceedings without 
her husband or bin authorization, even if she be a public 
trader or not common as to property; nor can she when 
separate as to property except in matters of simple 
administration. 176 C. C. 

t After the return of the opposition the opposant 
mores upon the other parties to the suit to declare 
whether they intend to admit or contest It.' In default of 
such declaration the opposant has a ri«ht to be relieved 
from the seizure with co*ts against the Judgment debtor, 
unless the court otherwise orders. 586 C.C. P. 



XVII. To Sale of Real Estate on Ground 
of Informalities. 

59. Per Curiam. The opposants ate mort- 
gagees of the property sold by the sheriff in 
this case, and they come in by opposition, and 
ask the seizure, sale and adjudication may be 
set aside for certain informalities alleged, and 
because their interest as creditors was affected 
bv the low price that the property sold for. 
The grounds of nullity set out a number of 
informalities which I will not at present refer 
to, because the right of the creditor to oppose 
after the sale in this manner and form is 
contested by the adjudicataire. There was 
first an exception d la forme; but that was 
rejected as too late. On the merits, it might 
possibly have prevailed; for though none 
was cited at the bar, there is positive and 
high authority for saying that the exception d 
la forme was good. I refer to the case of Joseph 
v. Brewster et at., and Haldane,* adjudicataire 
(6 L. G. R., p. 486) — Held, that a petition en 
nulliU de decret fvled by a plaintiff on a sale of 
immovables will be dismissed on exception d la 
forme made by an adjudicataire. That was a 
decision in 1856, Day, Smith and Mondelet, 
J. J., and the reason given was that the adjudi- 
cataire was not party to the instance, and there- 
fore could not legally be brought into the cause 
by a mere notice. "Now, article 714 C. C. P. 
requires a requUe UbeUe served upon the parties 
interested. Therefore, the Code seems to miti- 

fate the rigor of the decision in Joseph v. 
Irewstcr, where the judges appear to have re- 
quired an action and a writ. On the other hand, 
the creditor here opposing can be in no better 
position than the plaintiff was there, and the 
adjudicataire here is no more in the case than he 
was in that. By f? ling a requite UoeUe, which 
the Code permits, and serving it on the parties 
interested, they would have been in no better 
position than they are now, for the opposition 
nan been served on plaintiff, defendant and ad- 
judicataire, and they were called to declare 
whether they contested. Therefore, I think, 
this opposition is really a demande en nulliU de 
dicret, and must be treated as snch.f Courte- 
manche & Gauthier & Fauteux, S. C. 1877. 

XVIII. To Venditioni Exponas. 

60. An opposition to a seizure under a writ of 
venditioni exponas cannot be maintained, unless 
based on something which has occurred since 
the first opposition was filed, even when there 
is an order of sursis signed by a judge. Lamy 
v. Cusson & St. Martin et vir., 10 R. L. 642, 
C. C. 1879. ; 

61. On a motion to dismiss an opposition to 
a writ of venditioni exponas— Held, that where 
the opposition had issued without a judged order, 
and there was nothing to show that all the 



• I Dig. 1061-1024. 

t The remarks of the court here given, though mere 
obiter dicta, are inserted a» containing information of at 
authoritative character on an important point of prac- 
tice. On the merits of the informalities set up, whl h 
were questions principally of fact and not of law,cneh 
opposition was dismissed.— Ed. 
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publications and advertisements required by 
law had not been made on the first writ in 
accordance with the terms of the Code of Civil 
Procedure, Art. 664,* that the opposition was 
rightly dismissed. Dtlinelle & Armstrong, 2 
L. N/172, & 10 R. L. 315, Q. B. 1879. 

XIX. When in Contempt of Court. 

62. A person cannot be condemned to im- 
prisonment for contempt of court until the 
merits of the opposition have been decided. 
Dawson & Oyden, 8 R. L. 716, Q. B. 1877. 



OPTION. 

T. For Enquete and Hearing, see PROCE- 
DURE, Ekqubti. 
11. Of Trial by Jury, see JURY. 



ORANGE ASSOCIATIONS. 

I. Illegal. 

63. Opinion of police magistrate on coinmit- 
*See note to p. 059 supra- 



ing the defendants for trial for belonging to ao 
illegal society, and attempting to walk in pro- 
cession, thereby endangering the public peace. 
Regina v. Grant, 8 R. L. 697, Pa Ct. 1878. 



ORDERS IN COUNCIL. 

I. Liability of Members on, see ACTION 
en Garantie. 



OWNERSHIP. 

I. Right of Accession. 

64. Where the plaintiff had transformed 
certain cars belonging to a wooden railway, of 
which the defendant was proprietor, from plat- 
form cars into passenger cars — Held, that this 
did not make him proprietor of the cars, nor give 
him the right to revendicate them. SAtfcal k 
Peters, 7 R L.308, Q. B. 1874. 



OVERDRAFTS— See BANKS. 
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PAPERS— See NEWSPAPERS. 



PARENTS. 
I. Maintbusok of, tee CHILDREN. 



PARISHES. 

I. Assessments Due Commissioners for 
Civil Erection of, see COMMISSIONERS. 

II. Erection of. 

Act to Amend Chap. 18 of the Consolidated 
Statutes for Lower Canada Respecting the 
Erection of Parishes. 

Assented to 3lst Oct., 1879. 
Her Majesty by and with the advice and con- 
sent of the Legislature of Quebec enacts as 
follows : 

1. Whenever in a Roman Catholic parish or 
in two or more neighboring Roman Catholic 
parishes there exiets a Catholic minority speak- 
ing a language different from that of the ma- 
jority, such minority or a portion of such minor- 
ity may be erected into a distinct parish for all 
temporal purposes of their religion, and shall 
constitute a Corporation under the name of 
congregation of the Catholics of 

speaking the language. 

2. The erection of such minority or portion of 
such minority into a separate parish shall be 
made in the manner determined by Chap. 18 
of the Consolidated Statutes for Lower Canada, 
except that the freeholder shall be replaced by 
the heads of families belonging to the national- 
ity of such minority; excepting, however, the 
parish of Ste. Brigide of Montreal to which 
the provisions of the Act of this Province 39 
Vic. Chaps. 35 and 36, relative to the erection 
of certain parishes therein mentioned, shall 
apply mutatis mutandis to the said parish con- 
gregations. 

3. The head of the family shall determine 
the nationality to which his family belongs, and 
no change from one parish to another shall be 
allowed, except when approved by the diocesan 
ordinary. 

4. The Roman Catholic Bishop of the Diocese 
in which such congregations shall exist may 
annex thereto the parishioners of a neighboring 
parish speaking the same language who shall 
demand to be thus annexed. 

6. The present Act shall come into force on 
the day of its sanction* 



PARLIAMENT— See ACT OF. 

I. Powers of, see LEGISLATIVE AU 
THORITY. 



PAROLE EVIDENCE— So* EVI- 
DENCE. 



PARTAGE— See PARTITION. 



PARTICULARS. 
I. Bill of, see ELECTION LAW. 



PARTITION. 

I. Action for. 

II. Appeal from Judgment Ordering, see 
APPEAL. 

III. Expertise in Action of, mat be Dis- 
pensed with. 

IV. Fruits and Revenues. 

V. Heirs not Confined to Action in, to 
Establish their Rights, see ACTION Peti- 
tory. 

VI. Not Necessary to Set off a Debt 
against an Undivided Share of a Legatee, 
see EXECUTORS. 

VII. Of Property Bequeathed. 

VIII. Right to. 

IX. Secretion of Estate. 

I. Action for. 

1. A tutor may sue for and obtain a partition 
of the property of the succession on behalf of 
the minors under him, even when there are im- 
moveables comprised in the succession. Berard 
v. Letendre, 7 K. L. 391, S. C. 1876. 

2. And in such action it is not necessary to 
bring all the heirs, lb. 

3. And such action may be brought .before 
the completion of an inventory, lb. 

4. And in such action the plaintiff may offer 
to the defendant the option of paying a certain 
sum of money in place of proceeding with the 
partage. lb. 

III. Expertise in Action of, may be Dis 

PENSED WITH. 

5. In an action in licitation the court may 
order the sale of the immoveables without 
ordering the expertise in Arts. 922 and following 
of the Code of Procedure, when it is in evidence 
that the immoveables cannot be divided and 
that there are not as manv lots as there are 
co-partition ere. Laiouche «x LaioucJu, 9 R. L. 
700, Q. B. 1876. 

6. And any irregularities in the procedure 
subsequent to the service are covered by the 
silence of the parties and their neglect to in- 
voke them before the hearing on the merits of 
the demand. lb. 
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IV. Fruits and Revenues. 

7. In a partition a plaintiff is entitled to com- 
pensation from the defendant for the fruits and 
revenues, even if he has not demanded them by 
hi? action. Haggerty & Morris, 8 R. L. 446, 
Q. B. 1876. 

VII. Of Property Bequeathed. 

8. A right of partition or "separation de 
patrimonie" is included in a demand for a 
replacement against a legatee. Matte & La- 
roche, 4 Q. L. R. 66, Q. B. 1878. 

VIII. Right to* 

9. Where a wife dying the community was 
continued and the husband married again — 
Held, on the death of the second wife, that her 
daughter, issue of such second marriage, was 
entitled to a third share in an immoveable be- 
longing to the tripartite community, and that 
the purchaser of such share, the daughter being 
of age, could demand a partition of the property. 
Francceur & Michaud, 21 L. G. J. 288, Q. B. 
1876. 

IX. Secretion of Estate. 

10. Where it is proved that there has been 
secretion the inventory and the partition will be 
annulled and a new one ordered. Charlebois & 
Charkbois, 10 R. L. 62, S. C. 1879. 



PARTNERSHIP. 

I. Action against, see ACTION. 

II. Action by Partner after Dissolution. 
HI. Action for Account of, see ACTION 

en Reddition. 

IV. Action for Non-Registration of, see 
ACTION qui tam. 

V. Breach of Agreement of. 

VI. Commercial. 

VII. Description ofPartners. 

VIII. Liability after Change of Partners. 

I. Action against. 

II. Where persons are sued as partners, and a 
cause of action is only established against one 
individually the action will be dismissed in toto. 
Fletcher v. Forbes, 22 L. C. J. 24, 8. C. 1869. 

12. A firm originally composed of two part- 
ners admitted a third. The change was not re- 
gistered, and the firm was sued as if composed 
of the first two partners only. Service was 
made at the place of business of the new firm — 
Held, that the plaintiffs were entitled to amend 
the writ by inserting the name of the new part- 
ners, and an exception to the form attacking the 
service of such amended writ because made 
after the original return day was dismissed. 
Eastern Townships Bank & Morrill, 1 L. N. 
30,Q.B.1877. 



II. Action by Partner after Dissolution. 

13. The plaintiff brought action for a debt 
due to a firm of which he had been a partner. 
By the deed of dissolution it was agreed that 
the business of the firm should be carried on by 
plaintiff and another, who had since died, and 
whose rights were represented by plaintiff— 
Held, that it was not necessary that the deed of 
dissolution should be signified to defendants 
before suit, such deed of dissolution and trans- 
fer not falling within the category of transfers 
or sales of debts or rights of action, which 
must be signified before action brought against 
third parties. Tate v. Torrance ei al. y 1 L. N. 
52,&22L. C. J. 48, S. C. 1877. 

IIL Action for an Account. 

14. In March, 1871, plaintiff brought action 
to account against defendant, alleging inter alia 
that a partnership had existed between them 
as bakers, from the 15th July, 1864, to the 8th 
January, 1867, and praying for an account, or, 
in default, for a judgment against defendant of 
$400 and interest. Defendant denied the exis- 
tence of a partnership. Plaintiff filed articles 
of co-partnership ana of its dissolution. An 
cnqy&te was held, and defendant admitted that 
he had retained all the assets of the concern, 
but asserted that plaintiff never was a partner. 
Account ordered and judgment condemning 
defendant to pay over to plaintiff whatever bal- 
ance might be found due him on such account. 
Defendant in course of time filed an account 
accompanied by his own affidavit and an affi- 
davit of the professional accountant by whom 
the account was made, and by which it appeared 
that plaintiff had put nothing into the business ; 
that the sales had been so much and the re- 
ceipts so much, and that there was really a bal- 
ance against the business of so much, which 
plaintiff should pay one-half. It was al.«o 
shown by the report of the accountant that 
plaintiff had not kept proper books of account 
of the firm, as he had undertaken by the 
articles of partnership to do, and that the only 
available assets of the partnership were a 
number of outstanding accounts. Judgment of 
the Superior Court by which these outstanding 
claims were divided between plaintiff and defen- 
dant, and reserving to each their rights against 
the other for any balance due, unanimously 
confirmed in appeal. Powell & Robb, 8 R. L. 
126, Q. B. 1876. 

V. Breach of Agreement of, see CON- 
TRACT. 

15. The plaintiff and another entered into a 
partnership agreement with the two defendants 
to tender for certain dredging and harbor works, 
tenders for which had just been invited by the 
harbor commissioners of Quebec. Defendants, 
finding that it was a settled matter that other 
parties were to get the contract, made common 
cause with them, and threw the plaintiff' over 
board — Held, reversing the decision of the 
court below,* that plaintiff was entitled to his 
share. Kane v. Wright, 4L. N. 15, & I Q. B. R. 
297, Q. B. 1880. 

* 1 L. N. 482 S. C, since appealed to Supreme Gout. 
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VI. Commercial. 



16. What is. — An association of persons 
formed for the purpose of trafficking in real 
estate is not a commercial partnership. Girard 
A Trudel et al. t 21 L. C. J. 295, Q. B. 1876. 

VII. Description of Partners. 

17. On the contestation of certain claims in 
insolvency with regard to the right of the 
claimants to vote at meetings of creditors 
under the Insolvent Act, 1875 — Held, that 
in the case of a claim by a firm the name 
of the partners must be given in full, but where 
an individual trades alone under the assumed 
name of a partnership, it need not be specially 
stated that lie has no partners, unless the plural 
be used to designate the claimant in the body 
of the claim. Dinning in re & Samson, 4 
Q. L. R. 26, S. C. 1877. 

VIII. Liability after Change of Fart- 
hers. 



18. In June, 1869, the appellants, M. A. & 
J. B. A., entered into partnership to trade in 
hemlock bark, and in September, 1870, they dis- 
solved, and M. A. entered into partnership for 
the same purpose with S. D. under the same 
firm name as before, " A. & Co." The forma- 
tion of both partnerships was duly registered, 
but the dissolution was not. Action by respon- 
dents for goods sold subsequent to the dissolu- 
tion. The first firm, although there was no 
registration of its dissolution, was only formed 
for a year, which had expired previous to the dis- 
solution — Held, that under the circumstances 
there were two firms in existence under the 
same title, and as the evidence was that the 
goods in question had been sold to the first firm, 
and not to the second ; and as, moreover, the 
respondents (plaintiffs) had accepted the notes 
of the second firm in part settlement of the 
amount, that the action against the first firm 
should have been dismissed. Auger & Gilmour, 
8R. L. 110, Q.B. 1876. 

19. In an action against a partnership on a 
merchants account, it appeared that the firm 
had dissolved previous to the action, and that 
the dissolution was advertised in a newspaper, 
but not registered — Hcld y on an exception to 
the form, that service as on a partnership was 
sufficient Oreenshields v. Wyman, 21 L. C. J. 
40, 8. C. 1876. 

20. And, also, that being described as " co- 
partners " and not " heretofore co-partners " 
was sufficient, lb. 

21. Where, by the deed of dissolution of a 
partnership, power was given to one of the 
partners to sign notes in the name of the firm, 
and one of the other partners being sued on a 
note signed under such authority pleaded that 
the note was given without his knowledge in 
the name of a terminated co-partnership— Held, 
confirming the judgment of the court below, 
that the defendant was liable. White et aL v. 
Wells, I L. N. 87, S. C B. 1878. 



PARTY PROCESSIONS— Sec PRO- 
CESSIONS. 



PASSAGE. 

I. Right of, see SERVITUDES, Right of 
Way. 



PASSENGERS. 

I. Rights of, see CARRIERS, Liability 
of, RAILWAYS, &o. 



PATERNITY. 

I. Action nr Declaration of, see AC- 
TION. 



PAWNBROKERS— See PLEDGE. 

I. Lien of for Advances. 

II. Liability of. 

III. Who abb. 

I. Lien of fob Advances. 

22. Where a pawnbroker advanced money on 
a watch in the hands of an employee who had 
been entrusted with it to repair it— Held % that 
he was entitled to be paid the amount advanced 
before the owner could recover. Beaudry h 
Bissonnette & Moss, 2 L. N. 407, C. C 1879 ; 
2268 C. C. # 

II. Liability of. 

23. The plaintiff pawned a watch with defen- 
dant, and defendant not being able to produce it 
sued him for the value. Defendant pleaded 
that the watch with other articles to a consider- 
able value had been stolen. The robliery with 
out any fault or negligence was proved — Held, 
that the theft under such circumstances con- 
stituted a ccls fortuity such as to relieve the de- 
fendant from liability. Soulier v. Lazarus, 21 
L.C.J. 104, S. C. 1877; 1973, 1072, 1150 & 
1200 C. C. 

III. Who abb. 

24. Plaintiff sued for a penalty alleged to be 
incurred by defendant for illegally exercising 
the trade of a pawnbroker on 28th October, 
1876, by receiving and taking bv way of pawn, 
pledge and exchange, from one fc. T. B., a gold 
watcn. By a first plea the defendant denied 
that he had exercised such trade ; that the trans- 
action between him and B. was recognized by 
C. C. 1966 ; and that in taking said watch he 

* Actual possession of a corporeal moveable by a perron 
as proprietor creates a presumption of lawful title. Any 
party claiming such moveable moat prove besides hi* 
own right the defects in the possession or in the title of 
the possessor who claims prescription, or who under tha 
provisions of the present article u exempt from doing so. 
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did not exercise the trade of a pawnbroker. 
He also pleaded a second suit by one K. for the 
same penalty, in which he had been condemned. 
The court in Bedford District held that plaintiff 
had failed to prove the exercise by defendant of 
the trade of pawnbroker — Held, that defendant 
did not exercise the trade of pawnbroker by the 
pledge in question on the 28th October, 1876. 
The Quebec Act 41 Vic, C. 3, S. I. S. S. T. U. 
V., and Laviolette vs. Duverger, 1 Dig. 988-630, 
3 Rev. Leg., 444 and 552, are cited in support 
of the defendant. Judgment confirmed, rer- 
kins k Martin, S. C. R. 1880. 



PAYMENT. 

I. Composition. 

II. Default. 

III. Delegation of. 

IV. Demand of. 

V. Imputation of. 

VI. In Contemplation of Insolvency. 

VII. In Fracd of Creditors. 

VIII. Novation, see OBLIGATIONS. 

IX. Opposition for, see OPPOSITION. 

X. Place of. 

XI. Proof of. 

XII. Proved by Opposition, see OPPOSI 
TION. 

XIII. Subrogation. 

XIV. Tender. 

I. Composition. 

25. To an action on a note the defendant 
plea* let! an agreement by plaintiff to accept a 
composition of twenty-five cento in the dollar 
upon the amount of his claim, and alleged that 
he had tendered the amount but did not renew 
the tender bv his plea nor deposil the money in 
court — Held, that the tender could not avail in 
defendant's favor as a payment, and the agree- 
ment to accept the composition rate being con- 
ditional on actual payment the plaintiff was 
entitled to recover tne full amount of the debt 
in consequence of defendant's default to pay the 
composition. Semple & Mc Ait ley, 1 L. N. 62, 
8. C. 1877. 

II. Default, see Demand of. 

26. A demand of payment made on the part 
of the creditor by a person unknown to the 
debtor, and not furnished with an authorization, 
is not a putting in default when the debtor does 
not deny the debt but only refuses to pay to the 
unknown person. Gagnon v. Eobttaille, 4 
Q. L. R. 186, 0. C. 1878. 

III. Delegation of, see HYPOTHEC. 

27. A delegation of payment contained in a 
registered deed of sale of real property, unaccept- 
ed bv the delegatee, is no bar to an action by the 
creditor who has created such delegation against 
his debtor. MalUtte v. Hudon, 22 L. C. J. 101 , 
S. C. 1877. 

28. A clause in a deed of sale providing that 
the purchaser shall pay all hypothecary credi- 
tors is not an indication depaiement Hoy v. 
Dion, 4 Q. L. K. 245, S. C. B. 1878. 



29. An action on a delegation of payment is a 
sufficient acceptance, and no formal acceptance 
before action is necessary. (VHalloran & 
Boucher, 9 R. L. 547, S. C. R. 1879. 

30. The acceptance by the hypothecary 
creditor of a delegation of payment contained in 
the deed of sale of the hypothecated immove- 
able is a matter of cousent merely between the 
creditor and the purchaser, and may be proved 
by showing that both purchaser and creditor 
acknowledged and accepted the relation of 
debtor and creditor. Trust & Loan Co. v. 
Guertin, 3 L. N. 382, S. C. R. 1880. 

IV. Demand of, see Default. 

31. Where a debt is payable at the debtor's 
domicile he cannot when sued for the debt 
simply ask the dismissal of the action on the 
ground that no previous demand of payment 
was made at his domicile. Mallette v. Hudon, 
22 L. C. J. 101, S. C. 1877. 

32. A debtor who wishes to avail himself of 
the plea of want of demand of payment prior to 
action must deposit the amount in court. 
Smallwood v- Allaire, 21 L. C. J. 106, S. C. 
1877. 

33. Where want of demand of payment is 
pleaded, it must be accompanied with deposit of 
the amount in court in order to avail as a de- 
fence. MalUtte v. Hudon, 21 L. C. J. 199, S. C. 
1877. 

34. In an action on a promissory note — Held, 
that the demand of payment made by any one 
without showing the note, or even having it in 
possession, is sufficient. Marcotte v. Falardeau, 
6 Q. L. R. 296, C. C. 1880. 

35. Plaintiff purchased a note made by defen- 
dant immediately after its maturity. The note 
was payable generally. Five months after- 
wards he sued on it. Defendant pleaded want 
of presentation, and proved that at the time of 
its maturity he had the money to pay for it — 
Held, that under art. 1152 of the ( ivil Code,* 
the plaintiff, in order to be entitled to the costs 
of the action, should have presented the note 
for payment at the domicile of the defendant. 
MineauU v. Lajoie, 9 R. L. 382, C C. 1877. 

36. Where a debt is payable at the office of 
the debtor, and he is sued without any demand 
being first made there for payment, he may de- 
posit the amount in court, and in such case will 
oe relieved from costs. Crebassa v. Cie du 
Chemin de Fer de Sud Est, 8 R. L. 722, C. C. 
1878. 

37. Payment of rent must be demanded before 
action brought. Thymens v. Beaulronc, 2 L. N. 
264, S. C. 1879. 

38. A demand of payment of taxes addressed 
to a wife separate as to property, and by her 
sent in an envelope addressed to her husband, is 
sufficient. Corporation of Bienville v. Gilles- 
pie, 6 Q. L. R. 346, C. C. 1880. 



* Payment must be made la the place exprestedly or 
Impliedly indicated by the obligation. If no place be bo 
indicated the payment, when ft la of a certain specifio 
thing, must be made at the place where the contiact waa 
at the time ot contracting the obligation. In all other 
cases payment must be made at the domicile of the 
debtor, subject nevertheless to the rules provided under 
the titles relating to particular contracts. 1162 C. G. 
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39. The defendant in an action on a note 
payable on demand, but of which no demand 
had been made, deposited the amount of the 
note in court without costs, and then demurred 
to the action en the ground of want of present- 
ment. The demurrer was dismissed, but on the 
merits — Held, that as no demand had been 
made, the defendant was not in default at the 
time of action brought, and the plaintiff should 
therefore pav costs. Archer v. Lortie, 3 Q. L. B. 
169, 8. C. K. 1877. 

V. IMPUTATION OF. 

40. Appellant, acting as a broker, sold for the 
respondents a quantity of wheat to 8. at $l.25per 
bushel. This was on the 13th July, 1874. The 
appellant on the 15th July rendered to S. an 
account for 8,127 bushels of wheat so sold and 
delivered to him, and on the 18th July he sent 
his clerk to 8. to get some money. The clerk 
received $8,000, and gave a receipt on account of 
respondent's wheat. When he returned appel- 
lant asked him if the $8,000 was on any partic- 
ular account. The clerk replied that he thought 
he had given a receipt on account of respondent's 
cargo of wheat. Appellant replied, go back and 
tell S. it is not to be imputed on that account, 
but on account of wheat sold 8. shortly before, 
belonging to the Bank of Montreal. The clerk 
returned, and found S. on the point of leaving 
his office for the day. 8. put him off then, say- 
ing that he would make it all right on Monday. 
The matter, however, remained in that position, 
and no change was made in the receipt. Res- 
pondent now brought his action against appel- 
lant, claiming the $8,000 as paid by 8. on ac- 
count of the wheat sold him through appellant. 
The latter answered that the money had been 
applied to a different account ; that the impu- 
tation made by 8. was an error, and he, appel- 
lant, had remonstrated against it at once. The 
court below was of opinion that the imputation > 
was made by the debtor at the time the pay- 
ment was made, a receipt l>eing given by the 
clerk, which remained unchanged, and could 
not be affected by the subsequent conversation 
between appellant and 8. The court accord- 
ingly condemned the appellant to pay the $8,000. 
The court here saw no reason to alter the judg- 
ment of the court below. The imputation was 
made by the parties at the time, and a receipt 
given, and although 8. might have said in a 
hurry subsequently that he would put it right, 
nothing had been done. Judgment confirmed. 
Kershaw & Kirkpatrick. Q. B. 1876. 

41. And held, in Privy Council, that the debtor 
had a right to appropriate the payment to which 
of the two he preferred, and a receipt having been 
given effectuating his intention the appropriation 
could not be changed by the persona receiving 
the money, and moreover such alleged change 
should have been specially pleaded. Kershaw 
& Kirkpatrick, 22 L. C. J." 92, P. C. 1878. 

42. Defendant sold plaintiff certain grocer- 
ies, and received in payment a bank note, from 
which, after deducting the price of the groceries, 
he also retained the price of other effects pre- 
viously sold to plaintiff, and then offered him the 
balance. Plaintiff refused and demanded his 
money back, and not getting it left the groceries 



which he had purchased in the store and sued 
for the amount of the bank note. — Held, that 
defendant had no right to retain the money, and 
judgment against htm with costs. Bryant & 
Fitzgerald, 4 Q. L. B. 6, C. C. 1877. 

43. Respondent Jiad been surety for appellant 
for a debt of £125, and had paid and been subro- 
gated. Afterwards he caused several saisie 
arrets to i«sue, on which costs were incurred. 
Appellant having subsequently made payments 
on account contended that he had a right to 
have them imputed first to the interest-bearing 
debt — Held, that they should be imputed on the 
whole amount, interest and cosU included- 
Robert k Vautrin, 2 L. N. 238, Q. B. 1879. 

VTI. In Fraud of Creditors, see DONA- 
TION, SALE, &o. 

44. This was a case, under section 89 of the 
Insolvent Act of 1869, of a payment made by 
an insolvent to a creditor within the thirty days 

§ receding his assignment It was alleged that 
., the insolvent, made a payment on the 31st 
December, and he assigned on the 8th January 
following. Appellant pleaded that he received 
payment bona fide, and further that he held 
security which he gave up in consideration of 
the payment. The facte were these : appellant 
had made advances to the amount of $ 1 ,007 to 
8. and this was repaid in sums of $407 and 
$600 within the thirty days before 8. made an 
assignment. The court below considered that 
the Taw required, to render such a payment in- 
valid, that the creditor should know, or have 
reason to know, that the party making the pay- 
ment was insolvent. And the court below did 
find that there was evidence of the knowledge 
on the part of appellant that 8. was unable 
to pay his debts at the time this payment was 
made. — Held, that there was not sufficient evi- 
dence of that fact The only evidence consisted 
of the statements of appellant himself on fails 
et articles, and appellant stated positively that 
he did not know of the insolvency at the time 
the payment was made. There was another 
circumstance that indicated why S. wanted to 
make the payment. Appellant held a warehouse 
receipt for several boxes of boots and shoes, and 
this payment was made by 8. to get these goods 
released. It was proved that appellant gave up 
the securities on getting the money. It would 
therefore be the duty of the a«wignee to return 
the security to the creditor before he could get 
back the money paid. Judgment reversed. 
Action dismissed. O Brim & Brown, Q. B. 1876. 

45. Action by assignee of an insolvent estate 
to get back from defendants money paid to them 
by the insolvents within 30 days of their assign- 
ment. In the spring of 1876 th* firm of A. & J. 
G. of Brant ford, in Ontario, finding themselves 
in embarrassed circumstances, got an extension 
of time from their creditors, among whom the 
defendants stood for $449, and arranged to pay in 
3, 6 and 9 months. When the first note became 
due, the C.'e were unable to meet it, and the 
creditors, through their solicitors in Brant ford, 
took measures to force them into liquidation, 
but were unsuccessful, the affidavit not being 
considered sufficient by the judge. Thereupon 
they issued an ordinary action, and got paid 
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within the thirty days of the assign inen 
that was afterwards made. The evidence was 
that defendants knew that the C.'s could 
not meet their engagements in full, and judgment 
for plaintiff. Mulholland & Mc Arthur, 3. C. 
1878. 

46. The plaintiff, as assignee to the insolvent 
estate of C. sued the defendant to get back a 
sum of $560, alleged to have been paid to him 
by C. in contemplation of insolvency. The pay- 
ment was not made within the thirty davs, and 
the onus of proof was on the plain titf. The 
defendant pleaded that in 1867, 0. was trading 
at Vercheree, and in good circumstances, aud 
he, the defendant, being his uncle, became his 
security towards two merchants B. and K. in 
Montreal ; that G continued his business up to 
the beginning of February, 1877, and in the in- 
terval the suretyship had continued ; that on 
the 12th Dec., 1876, when this money was paid 
hirn by C. (that is about two months before the 
astfiguuieiii), C. owed B. $160, aud IjJ. over $400, 
for which tne defendant was liable to them as 
surely, and which he paid to them — the mouey 
in question being given to h m by G. for that 
purpose. The plain titi contended that defendant 
was not a creditor of C. at the time of the pay- 
ment made by the latter; that he had not set- 
tled with B. and E. towards whom he was 
security for G. ; that G. was then unable to meet 
his engagements in full, and the defendant 
knew, or had probable cause to believe in this 
inability. By the Court. — The question is really, 
then, was this a fraudulent payment by G, with 
the knowledge of the defendant? aud the insol- 
vent law has not changed the common law,except 
as to the conclusive presumption arising from 

Say merits within the 30 days. The evidence 
oet? not seem to me to disclose anything from 
which fraud could be inferred, either on the one 
aide or the other. G. honestly applied his earn- 
ings as captain of a river steamer, aud wnile 
his store was being carried on bv hi* employee*, 
to pay his debts to two of his creditors— B. and E. 
It cannot affect the character of the transaction 
to know whether, technically, defendant had be- 
come his creditor by paving the money for him, 
if there was no belief on either side of his insol- 
vency. The payment was no less a payment to 
his creditors, whether made through defendant 
or made directly by himself; and as long as 
both he and his surety got their discharge from 
their common liability. I do not see that it 
makes any difference what were the terms 

framed by the two creditors to the surety, 
'here in evidence that G.'s business in his store 
was slack ; but none, that I can see, tending to 
show that either he or his surety ought to have 
known he ww insolvent. I am, therefore, of 
opinion to dismiss this action with costs. 
Beau*oleil & Therien, S. G. 1878. 

X. Place of, see Demand of. 

47. Where a person made a note en brevet, 
payable at his domicile — Held, that the creditor 
was bound to make demand of payment at the 
place specified, aud an application by the debtor 
for an exten*iou of time was not a waiver of his 
right to pay at such place. Dorion & Benoit, 1 
L. N. 350, S. C. 1878, & 2 L. N. 171, Q. B. 1879. 



XI. Proof of. 

48. In an hypothecary action for $37, balance 
due under a notarial obligation for $72— Held, 
that payment could be proved by parole evi- 
dence. kass6 v. CotS, 5 Q. L. R. 145, 8. C. 1879. 

49. A deed or acte of discharge sous seing 
prive* executed by a creditor may be set up 
against a notarial deed of obligation in the 
hands of a transferee of such creditor, and that 
without special proof that the same was signed 
and executed at the time it purports to have 
been. Prevost & Melancon, 23 L. G. J. 167, 
Q. B. 1878. 

* 

XIII- Subrogation. 

50. A person who lends a sum of money to 
pay a creditor of the borrower, who mentions in 
the acknowledgment of the loan that the money 
was lent to pay such creditor, and that the re- 
ceipt is to state that the payment was made with 
the money borrowed for that purpose, is not 
legally subrogated in the rights of the creditor 
if the receipt does not establish what was in- 
tended, nor can the identity of the money be 
proved otherwise than by the receipt. Archam- 
oault & Bourgeault & Giauere, 9 R. L. 619, S. 
C. R. 1879. 

51. Appellants were the inspectors of the 
insolvent estate of one B., who prior to his in- 
solvency had borrowed $20,000 from one H. As 
security for the repayment of this money, B. had 
given a mortgage on certain real estate and also 
cautions soliaairee. Only part of the amount 
borrowed was drawn by B., the balance, amount- 
ing to $9,570.20, remaining iu the bauk to his 
credit, subject to the approval of H. On the 
17th of March, 1876, the amount of the mort- 
gage in capital and interest was settled by the 
cautions soliduires, who gave their own cheque 
for $9,087, money borrowed for that purpose 
from respondent, and the cheque of B. on the 
balance remaining in the bank, which with in- 
terest amounted at that time to $11,613.07. On 
the 23rd June, 1877, 15 months afterwards, by 
deed of transfer and subrogation before notary, 
respondent wan subrogated in the rights of the 
cautions solidaires against the insolveut, includ- 
ing the mortgage betbre mentioned. On the 
insolvency of the latter the respondent riled for 
the full amount — Held, that under the Gode, 
where the payment is made by the debtor with 
borrowed money, the subrogation of the lender 
does not require to be made simultaneously 
with the payment, and that the respondent there- 
fore under the deed of subrogation was entitled 
to rank by privilege for the full amount of the 
mortgage.* Benny & Moat, 2 L. N. 97, Q. B. 
1879; 1155-1156,0. C.f 



•Con fjrmcd in P. C. March, 1881. 

t Subrogation is conventional: 

1. When th« creditor on receiving payment from a 
third person subrogates him in all his li/nts against the 
debtor. This »ubrogatioit mist be express, aud made at 
the same time aa the payment. 

2. When the debtor borrows a sum for the purpose of 
paying his debt and of subrogating the lender in the 
rights of the creiitor, it is necessary to the validity of 
the subrogation in thk case that the act of I* an and the 
acquittance be notarial (or be executed before two sub- 
scribing witnesses) ; that iu the aot of loan it be declared 
that the sum has been borrowed for the purpose or pay- 
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52. By notarial deed passed in January, 1864, 
A. P. and S. P. acknowledged themselves in- 
debted to A. L. in the sum of $100, and gave 
him a mortgage in security of the payment of 
the flame. By another deed passed in January, 
1878, the name parties acknowledged themselves 
indebted to plaintiff in the sum of $130, which 
they promised to pay him a« mentioned in the 
deed, and in which they declared that they 
burrowed the money from* plaint iff to pay A. L., 
and agreed to subrogate plaintiff in all the 
rights ot A. L. By deed of quittance and dis- 
charge passed at the same time A. L. acknow- 
ledged having received from the debtors $110, 
in full of the money due him under the first 
deed, and subrogated plaintiff in all his right*, 
&c. In the meantime the debtors had sola the 
laud hypothecated to defendant, and hence 
action in declaration of hypothec by the 
subrogee— Held, that under Art. 1155 of the 
Civil Code, the subrogation was good against 
the tiers detenteur who had acquired the pro- 
perty before the subrogation. Chapdelaine & 
Chevallicr, 10 R. L. 687, C. C. 1880. 

XIV. Tender or. 

53. A tender of payment to be valid must be 
of the exact sum or tiling due unconditionally ; 
and therefore where a railway company which 
had engaged a civil engineer at a salary to be 
paid in cash or in bonds of the company at 50 
cents in the dollar was sued for a balance of 
salary amounting to $619.50, pleaded a tender of 
three bonds of the face value of $1,500 on con- 
dition of receiving $261 in change, the tender 
was held invalid. Legge & Laurentian Rail- 
way Co., 3 L. N. 23, & 24 L. C. J. 98, Q. B. 
1879. 

54. In a dispute between the appellant and 
his architect concerning some $84, extra paid 
for a tin instead of a gravel roof, the appellant 
tendered the balance due the architect less the 
$84. Some fourteen months afterwards respon- 
dent wrote accepting this offer. His acceptance 
Dot having been answered for nineteen days he 
sue! for the whole amount — Held, that his 
acceptance not having been acted upon for fifteen 
davs he was free to revoke it. Snowaon & Nelson, 
3I1.N. 210, Q.B. 1880. 



ing the debt, and that in the acquittance it be declared 
that the payment lias b*en made with the moneys 
furnished by the new creditor for that purpose. This 
subro^a iwii takes effect without the consent of the 
creditor. (If the act of loan and the acquittance be 
executed beiore witnesses the *ubrox&tion rakes effect 
agaiu»t third persons from the date only of their regis- 
tration, which is to be maue in the manner and according 
to the rules pro\i<ie<l by law for the registration of 
hypothecs.) 1165 C. C. 

Subrotf a ion takes place by the sole operation of law 
and without demand : 

1. In fav«>r ot a creditor who pays another creditor 
who«*e clum is preferable to his by reason of privilege or 
hypothec ; 

2. (In t 'vor of the purchaser of immoveable property 
who i) ys a creditor to whom the property is hypothe- 
cated; 

3. In favor of a party who pay* a debt for whioh he is 
held with others or for other*, and haa an interest in pay- 
ing it;) 

4. In favor of a beneficiary heir who pays a debt of the 
ftncce«siou with hi- own moneys; 

5. When a rent or <lebt due by one consort alone has 
been rede *med or paid with the moneys ot the com- 
munity; in th;sca*e the other consort is subrogated in 
the rights ot the creditor according to the share of such 
consort in the community. 1156 C.C. 



PEACE. 

I. Justices of, see JUSTICES OF THE 
PEACE. 



PENALTIES. 

I. Action for under Election Law, see 
ELECTION LAW. 

II. In Appeal, see APPEAL. 

iii. inc! rred by officers of companies 
for Refusing to Allow Inspection of Books, 
see COMPANIES. 

IV. In Obligations, see ACTION on. 

V. On Security Bond in Appeal to the 
Supreme Court, see APPEAL. 

VI. Pleading in Action for, see ACTION 
qui Tam. 

VII. Proof in Action for under Elec- 
tions Act, see ELECTION LAW. 

VIII. Under Insolvent Act, see INSOL- 
VENCY. 

IX. Under License Law, see LICENSE 
LAW. 



PENSION. 

I. For Illegitimate Children, see ALI- 
MENTS. 



PENSIONS. 

I. Of infirm Pilots Exempt from Seizure, 
see EXECUTION, Exemptions. 

II. To members of civil service and public 
employees, s. 40 Vic. cap. 10, & 44, 45 Vic. cap 

14. 



PEREMPTION. 

I. Costs when Granted. 

IL Interruption of. 

III. Suspended by Inscription ex Faux. 

I. Costs when Granted. 

55. A party in a cause who has obtained per- 
emption is entitled to costs of the action. Ger- 
main & Lacoursiere, 3 Q. L. R. 271, S. C. 1877. 

5<k In cases of peremption the action will 
always be declared perimte with costs, unless 
very special circumstances be adduced to pre- 
vent the condemnation in cost*. Sinclair v. 
McLean, 22 L. C. J. 107, S. C. 1877. 

II. Interruption of. 

57. Proof by parole evidence of an alleged 
compromise between the parties cannot be per- 
mitted for the purpose of proving an interrup- 
tion of peremption* Phaneuf v. Cochrane, 22 
L. C.J. 106,8. C. 1877. 

58. Pourparlers for the compromise of a case 
are of a nature to interrupt peremption, but the 
proof of these pourparlers can only be made 
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bv writing and not by witnesses. Phaneuf v. 
Miot, 21 L. C. J. 221, S. C. 1877. 

59. Notice given by plaintiff to defendant 
that be will proceed with his enquHe on such 
a day is a useful procedure which will interrupt 
peremption, even when the plaintiff does not 
proceed on the day indicated in the notice. 
Gingras k Gingras, 6 Q. L. R. 71, Q. B. 1879. 

III. Suspended bt an Inscription en Faux. 

60. The action of the plaintiff was taken on 
the 11th December, 1872, and returned on the 
10th January, 1873. The defendant met the 
action by an exception to the form on the 
ground of an alleged alteration in the writ after 
its issue, and followed the exception by an in- 
scription en faux. The last proceeding in the 
ca>e was the response of the plaintiff to the in- 
scription en faux. That was filed the 2nd Janu- 
ary, 1874. Nothing was done from this date 
until the 10th April, 1877. The defendant 
then moved for the peremption of the action, 
and on the next day the motion was granted 
and the action dismissed — Held, in review, that 
the proceedings on the principal demand were 
suspended by the inscription en faux, &nd until 
that was disposed of peremption did not run 
against the principal demand. Anderson & 
Sanborn, 3 Q. L. K. 206, S. C. R. 1877. 



PERJURY— See CRIMINAL LAW. 

T. New Trial in Cases of, see CRIMINAL 
LAW, New Trial. 



PETITIONS. 

I. For Expropriation, see EXPROPRIA- 
TION. 



PETITOIRE— See ACTION Peti- 
tory. 



PEWS— See CHURCH PEWS. 



* PHYSICIANS. 

I. Cannot Publish the Nature of the 
Malady of their Patient in Account for 
Services Rendered, see LIBEL. 

II. Liable for Disclosing Malady of Pa- 
tient. 

I. Liable for Disclosing a Patient's Ma- 
lady. 

61. A medical practitioner is liable in 
damages for publishing in an action against bis 
patient for fees for his services the nature of the 
malady for which such services were rendered, 



and malice will be presumed from the publica- 
tion. B.& T., 2L. N.202,&5Q.L.R.267,& 
9 R. L. 679, Q. B. 1879. 



PICKLED FISH. 
I. Inspection of, see INSPECTION LAW. 



PIGNORATITIA— See ACTION. 



PILOTS. 

I. Pensions of, Exempt from Seizure, see 
EXECUTION, Exemptions. 

II. Trial of, see HARBOR COMMIS- 
SIONERS. 



PLAN. 



I. Of Municipality, see 
CORPORATIONS. 



MUNICIPAL 



PLANT. 

I. Of a Brewery are Immoveables, see 
PROPERTY, Description of. 



PLEADING. 

I. Amendment of, see INJUNCTION. 

II. Answer. 
m. By. 

Child. 

Intervenant. 

Married Woman. 

Persons Sued Jointly. 

Tutor. 

Wife. 

IV. Chose Juoee. 

V. Conclusions. 

VI. Declaration. 
Amendment of. 

VII. Declinatory Exception. 

VIII. Defense en Fait. 

IX. Delays in, see PROCEDURE. 

X. Demurrer. 

XI. Denial of Signature. 

XII. Dilatory Exception. 

XIII. Exception to the Form. 

XIV. Fear, of Trouble. 

XV. Foreclosure, see PROCEDURE. 

XVI. Form of. 

XVII. General Denial. 

XVIII. In Actions. 
Against Church Fabriques. 
Against School Commissioners. 
For Penalty, see ACTION Qui Tam. 
For Separation de Corps. 

For Slander, 
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For Special Assessment. 
Of Damages. 

XIX. In Election Casks, see ELECTION 
LAW. 

XX. In Intervention. 

XXI. In Opposition, see OPPOSITION. 

XXII. I R RELET A NT PLEAS. 

XXIII. Libel Contained in, see LIBEL. 

XXIV. Misdescription. 

XXV. Overcharge. 

XXVI. Payment. 

XXVII. Prescription. 

XXVIII. Repleader. 

XXIX. Replication. 

XXX. Special Answer. 

XXXI. Special Replication. 

XXXII. Title. 

Bars Criminal Prosecution for Injury to 
Property, see CRIMINAL LAW. 

XXXIII. To Petitory Action. 

XXXIV. Under Insolvent Act, see IN- 
SOLVENCY. 

XXXV. Under Election Law, see ELEC- 
TION LAW. 

XXXVI. Want op Interest. 

XXXVII. Want op Jurisdiction. 

I. Amendment of. 

62. In a redhibitory action concerning a 
horse, an application to change " wind gall" to 
"spring halt" wa* held to have been properly 
refused. Lanthier & Champagne, 23 L. C. J. 
253, Q. B. 1874. 

63. Action brought a* a hypothecary action, 
but defendant was in fact personally liable for 
the payment of the * debt. Leave to amend 
granted subject to $10 coRts. Heritable Securi- 
ties & Mortgage Association & Racine, 2 L. N. 
309, S.C. 1879. 

64. A copy of an amended declaration muRt 
be nerved upon defendant before he can be 
called upon to plead. Fair & Cossets, 3 L. N. 
338, S. C. 1880. 

II. Answer. 

65. The failure by plaintiff to answer a plea 
cannot be regarded as an admission of the 
allegations of the plea under 144 C. C. P.* 
Staaacona Insurance Co. v. Trudel, 6 Q. L. R. 
31, S. C. R. 1879. 

III. By. 

66. Child.-— In a declaration alleging that from 
the marriage of such a person was born a child 
of the name of the plaintiff, it is not necessary to 
allege further that such child in the plaintiff, as 
that will necessarily be inferred. Berard v. 
Letendre, 7 R. L. 391, S. C. 1876. 

67. lntervenanl.—kn intervening party can- 
not plead matters of form that are personal to 
the defendant. Hutchinson & Ford & Short, 
22 L. C.J. 279, S.C. 1878. 

68. Married Woman. — A wife suing for rent 
does not require to plead her authorization, as 
it is a mere act of administration. Desmarteau 
& Raillie & Perrault, 3 L. N. 100, S. C. 1880. 



•No particular form of words la required in any 
Pleading ; but *>very fact the existence or truth of which 
is not expressly denied or declared to be unknown is 
held to be admitted. 144 C. C P. 



69. Persons Sued Jointly. — Two persons sued 
in joint quality such as iomt tutor may by one 
exception to the form plead matters applicable 
separately to one or the other defendant. Court 
v. Caty, 3 L. N. 349, S. C. 1880. 

70. By Tutor. — A tutor who sues for the 
minors in his charge to recover their share in 
a succession is not bound to set up that he has 
been authorized to accept the succession on be 
half of the minors. Berard v. Letendre, 7 R. L. 
931,8. C. 1876. 

71. Nor is he bound to allege in his declar- 
ation that the acte of tutelle has been register- 
ed, lb. 

72. Nor even where the action concerns the 
shares of the minors in immoveables the tutor 
is not bound to set up that he is authorized to 
bring the action. 76. 

73. By Wife.— A. wife who sues with her hus- 
band is not bound to set up her marriage in the 
body of the declaration if in the title of the 
action she is described as wife of the other 

glaintiff. Berard v. Letendre, 7 R. L. 391, 
. C. 1876. 

74. And where she sues as heir she is not 
bound to allege that she has been authorized 
by her husband to accept the succession. lb. 

IV. Chose Jugbe. 

75. Where the circumstances of the twocases 
do not perfectly correspond a plea of choseiugfe 
will be dismissed. Deserve v. Gartau, 3 L. "N. 
87, S. C. 1880. 

V. Conclusions. 

76. A contestation which attacks a deed of 
sale as made in fraud of creditors, but does not 
ask that it be set aside and annulled, cannot be 
maintained. Blouin v. Langelier, 3 Q. L. R. 
272, S. C. R. 1877. 

VI. Declaration. 

77. Amendment of. — Action on a promissory 
note which plaintiff alleged had been made by 
defendant to the order of the other defendant, 
who endorsed it to plaintiff. In reality the note 
had been made to the co-defendant personally 
and not to his order. Before issue joined the 
plaintiff moved to amend in the following terms : 
" Que Us defendeurs doivent au demandeur 
'* cent piastres et dix-huit centins, pour autant 
" en argent pre'te', pour laauelle somme Its d6- 
"fendeurs donnereni au demandeur un billet 
*' promUsoire sign6 par le dit Seauy et endossi 
"par Lemonier comme aval" — llela, that such 
an amendment changed the nature of the de- 
mand, as by the first declaration the defendant 
was sued for a commercial debt prescript) ble in 
five years, while by the amended declaration 
the defendants would be sued for a civil debt 
which could only be prescribed in thirty years, 
and proof of which could only be made bv 
witnesses. Venner v.Seguy, 4Q. L. R. 6, S. 0. 
1878. 

VII. Declinatory Exception and Demur- 
rer. 

78. The defendant filed a declinatory excep- 
tion, and the plaintiff demanded pleas to the 
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merits. The defendant then filed a demurrer, 
and the plaintiff inscribed for hearing on the 
demurrer— Held, that the law hearing would 
be suspended until the declinatory exception 
was disposed of. Duchesnay & Larocgue, 3 
L. N. 315, 8. C. 1880. 

VIIL Defknsk en Fait. 

79. A defense en fait to an action on a note, 
if unsupported by affidavit, will be rejected on 
motion. LaprUe v. Methot, 4 Q. L. R. 328, 
& C.1877. 

X. Demurrer. See Exception to the 

FORM. 

80. The sufficiency of a demurrer to a plea, 
or the sufficiency in law of a special answer to 
a plea, cannot be tried on motion. Canadian 
Bank of Commerce & Brown, 23 L. G. J. 181, 
Q. B. 1878. 

81. Want of Presentment of a Bill or 
Note is not Ground of Demurrer, set BILLS 
AND NOTES. 

82. The father and mother of plaintiff, by 
deed of donation of 24th December, 1858, gave 
to their daughter, plaintiff's sister, and her hus- 
band a farm and buildings thereon, subject to 
the charge of paying to the plaintiff,then a minor, 
when he should have attained the age of ma- 
jority, reaj estate worth $300, and besides to 
erect thereon a dwelling of a certain size and 
outbuildings, and to give them certain stock 
therewith, and in the deed particularly specified, 
and the immoveable which was the subject of 
the donation was to remain hypothecated for 
the fulfilment of these conditions, and the deed 
to be registered, which was done. In 1869 the 
donees exchanged the property so given for 
another, subject to the charge* in the donation, 
and the transferee in turn sold it to defendant, 
subject as before to the said charges- In 1873, 

Slain tiff having come of age formally accepted 
efendant as his personal debtor, and served 
notice upon him. At the time of the last trans- 
fer defendant and his vendor estimated plain- 
tiffs rights, to which the sale was made subject, 
at $600, which defendant now refused to pay, 
and for which action was brought, asking 
simply that defendant be condemned to pay 
him that amount. Defense en droit on the 
ground that plaintiff had only a hypothecary 
recourse ; that he had never promised to pay 
him any determinate sum of money, and that 
by the action the option should have been given 
him of paying the plaintiff's rights in kind ; and 
that the plaintiff had not remained in the ser- 
vice of the defendant or his auteurs until he 
w» twenty-one years of age as he was bound to 
do by the deed of donation, and as he had not 
done" so his rights were completely extinguished. 
At enqnite the defendant admitted that he had 
been present at an interview between the donor 
and the plaintiff at, the time of the exchange, at 
which it was agreed that the plaintiff's rights 
should be reduced to $400, without saying of 
what the reduction was to be made, and whether 



the $400 was to be paid in money or not, and 
defendant admitted that he had always been 
ready to pay the $400 to plaintiff, but he had 
refused to accept it — Held, that as the rights on 
the plaintiff no longer consisted in land and 
kind, but in the sum of $400, payable in money, 
that the demurrer must be dismissed. Doyon & 
Doyon, 8 R. L. 472, Q .B. 1876. 

83. Appellant alleged that he was a member 
of the Presbyterian Church of Cauada in con- 
nection with the Church of Scotland, and 
minister and member of respondents' board ; 
that respondents are a body corporate under 22 
Vic. cap. 66, which statute is still in force ; that 
certain ministers of said church on the 15th 
June, 1875, dissolved their connection with said 
church ; that respondents were about to pay 
them their stipena out of the temporalities fund 
to which they would have been entitled had they 
not seceded, and to allow said fund to pass 
under the control of a new board, and that ap- 
pellant will be personally injured thereby, and 
prayed " that the assets of said fund and profits 
and revenues accrued thereon may be declared 
to be the exclusive property of the Presbyterian 
Church of Canada in connection with the 
Church of Scotland and of the members thereof; 
that the members only of said church who 
maintain their connection therewith be entitled 
to participate in the benefits of said fund, and 
entitled to hold and administer the same in 
accordance with the statute creating it and for 
the purposes therein specified ; that the ministers 
and members of said church who have seceded 
be declared incompetent, and not entitled to 
participate in the benefits derivable from the 
principal and interest of the said fund and the 
revenues accrued thereon, and incompetent and 
ineligible to hold or administer the same, and to 
have forfeited all right thereto or to claim any- 
thing therefrom ; that the said fund and the 
revenues accrued thereon be administered solely 
for the purposes contemplated by the statute 
creating it ; that the defendants be restrained 
and enjoined from diverting the capital and 
revenues thereof from the objects contemplated 
by the said statute and act of incorporation of 
said board, and be ordered not to pay any por- 
tion of the capital or revenues accrued in said 
fund to the ministers or representatives of minis- 
ters previously connected with the said church 
who have seceded therefrom, under pain of 
having its members personally condemned to 
repay the same to those legally entitled thereto ; 
and that the said defendants and their successors 
in office legally elected be ordered and enjoined 
to hold and ad minister the said fund and re- 
venues accrued thereon solely for the benefit of 
the Presbyterian Church of Canada in connec- 
tion with the Church of Scotland, and the 
members thereof who maintain their connection 
therewith, in accordance with the provisions of 
the said statute or act of incorporation entitled 
by the said statute creating said fund to partici- 
pate — Held, in appeal, that as appellant had 
set forth no personal grievance ana as he had 
not shown that the statute under which respon- 
dents were acting was unconstitutional, and as 
his conclusions, if granted, would be merely 
declaratory of the law, and would order no 
specific thing which could be enforced, that the 
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action was properly dismissed on demurrer. 
Lang v. Board for Management of Temporalis 
tied Fund, 8 K. L. 3, Q. B. 1876. 

84. Action for a penalty by the superintendent 
of education against the secretary-treasurer of 
the school commissioners of the parish of St. 
Gabriel de Brandon for refusal to deliver up 
the book* and papers in his charge after being 
dismissed from the office by resolution of the 
board. Defendant pleaded by demurrer that 
there was nothing in the declaration to show 
that he had been regularly dinmissed ; that it 
did not appear that he had been served with 
notice of his dismis!»al, that action would only 
lie tor one day's penalty and not for several days 
— Held, dismissing tile demurrer on all these 
points. Ouimet v. Pichi, 7 R. L. 636, S. G. 
1877. 

85. A .suit was taken out, accompanied by 
capias. The defendant contested the capias, and 
had since pleaded to the merits. The plaintiff 
put in a demurrer to this plea, and also a special 
answer, and the other side moved to reject 
the demurrer, and also the special answer. Both 
these motions had been granted. On appeal — 
Held, that the judgment must be reversed, as a 
demurrtr could not be rejected on motion. Cana- 
dian Bank of Commerce Sl Brown, Q. B. 1876. 

86. In an action of damages against a 
Municipal Corporation for having run a road 
through plaintiff^ properly and left it un fenced 
— Held) that a demurrer would not lie, notwith- 
standing the tact that if it were a front road the 
Corporation would not be liable. Whitman & 
Corporation of Township oj Stanbridge, 23 
L. C. J. 176, Q. B. 1878. 

87. Plaintiff alleged the sale of a beach lot 
to defendant, and that defendant after taking 
possesion of the lot refused to sign the deed of 
sale or to pay the price as agreed to the damage 
of plaintiff, who was thereby prevented from 
affecting a favorable tale to another; and plain- 
tiff concluded for $625 damages, and tor the 
return of the lot to him in default of defen- 
dant's executing the deed and paying the interest. 
Demurrer, that plaiutiff alleging a complete 
sale to defendant could not claim damages for 
not having been able to sell to another, nor could 
he demand to get back the lot without fifrt 
obtaining a rescision of the sale, nor defendant 
therefore be condemned to the alternative — 
Held t that the general allegation of damages 
resulting from defendant's refusal to sign the 
deed was sufficient to support the conclusion for 
damages, and t»uch general allegation was not to 
be considered as restricted by the statement that 
delendant'8 said refusal had prevented a favor- 
able sale to another. Motz v. Paradix, 4 Q. L. K. 
291, S. C. 1878. 

88. In an action against the sureties of an ex- 
sheriff of Montreal a demurrer was filed by de- 
fendants to the declaration, alleging that im- 
portant allegations of the declaration charging 

he defendant* with responsibility anting out of 
he default of (he late sheriff, ** want of integrity, 
honesty or fidelity, or by the negligence, default 
or irregularity of the said late, etc." — Held, to 
be objectionable, but demurrer dismissed with- 
out costs with a suggestion to plaintiff to amend. 
Ross v. Citizens Insurance Co., 2 L. N. 181, 8. C. 
879. 



89. Defendant pleaded two exceptions followed 
by a defense en droit — Held, dismissing the 
defense en droit, the same being pleaded after 
two other pleas, the second of which covers the 

f round of the defense en droit. Berger v. Devlin, 
L. N. 294, S. C. 1879. 

90. In another case the defense en droit com- 
menced by protesting that all the plaintiff's 
allegations were false and untrue, for which 
reason it was dismissed as irregular. Huot v. 
Coutu, 2 L. N. 294, S. C. 1879. 

91. Action for a subscription to a hospital. 
The declaration alleged that the defendant sub- 
scribed the Bum of $200 to a hospital to be 
incorporated, and that the incorporation had 
since been duly had. Demurrer on the ground 
that the action was based on a promise of future 
donation, and that it was not alleged that it was 
made in authentic form, or that any acceptance 
thereof was made — Held, that as a donation was 
not alleged, and the subscription might have 
been fur valuable consideration, that the de- 
murrer would not lie. Western Hospital v. 
Godfrey, 3 L. N. 347, S. C. 1880. 

XI. Denial of Signature. 

92. Motion by defendant to be allowed to file 
pleas to an action on a note after foreclosure. 
One was founded on an affidavit charging that 
the signature to a note was nut the signature of 
defendant— Held, that the allegation of lorgery 
was not made in ttie terms required by the Code, 
and therefore the application could not tie 
granted. Milloy v. Farmer, 2 L. N. 182, S. C. 
1879. 

XII. Dilatory Exception. 

93. Where, by a deed of sale of a lot of land, 
the vendor obliged himself to furnish letters 
patent withiu a year from date of deed. The de- 
fault to do so in five years was held to be pro- 
perly pleaded by dilatory exception, in answer 
to au action tor instalment* of the purchase 
money, the obligation to furnish such letters 
patent being an obligation prejudicielle to the 
demand of the plaintiff. Bouchard v. Thivierge, 
4 Q. L. K. 152, C. C. 1878. 

XIII. Exception to the Form. 

94. Where an action is brought in the name 
of the wrong person, it should be attacked by a 
exception to the form and not by a defense en 
dtoit. Labelle & Oration, 7 K. L. 325, Mag. 
Ct. 1874. 

95. Plaintiff, as sequestre of the property in 
dispute, brought action to set aside a pretended 
donation, and to get an account from defendant. 
Defendant riled an exception to the form on the 
ground that plaiutiff, as sequestre, had no right 
uf action, i er Curiam — It- that properly the 
subject of an exception a la Jormef I think 
clearly not. It says to the plaintiff: " you 
show no right of action in your person." Ab- 
sence of right of action, if the allegations are 
admitted to be true, is matter of demurrer, or of 
fin de non recevoir ; not of exception as to the 

. form. Laframboise & JJamour, S. C. 1876. 
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XIV. Fear of Trouble. 

96. Where a defendant pleads fear of trouble 
or eviction he is not bound to so by a dilatory 
exception, but may do so by a plea to the merits, 
praying that the "plaintiff's action be declared 
premature and be dismissed, unless within a 
time to be fixed by the court the plaintiff either 
cau«e the mortgage to be discharged or give the 
defendant security to Keep him harmless from 
such mortgage. * Noel & Gagnon, 5 Q. L. R. 
218, S. C. R. 1879. 

XVI. Form op. 

97. An action was held to be rightly dismiss- 
ed on exception to the form as being insuffi- 
ciently libelled, as not showing to whom the 
land, which was the subject of the action, 
had been transferred, nor by what deed, 
nor what was the date of the deed, nor the name 
of the notary who received it, nor the place 
where it was executed. Soucy v. Caron, 9 a. L. 
718, Q. B. 1875. 

XVII. General Denial. 

98. To an action of damages for the violation 
of a patent the defendant pleaded a general 
denial. — Held, that under this he could not 
prove that the patent was in use and well 
known long before the plaintiff's was obtained. 
Baril v. Dionne,3L. N. 86, S. C. 1830. 

XVIII. Iw Action. 

99. Against Church Fabriques. — In an action 
by paroissiens etjabriciens against thefabrique 
it is necessary that the plaintiffs allege not that 
they are of a Roman Catholic parish, but that 
they themselves are Roman Catholics. Carrier 
v. Let Cure' et Mar guiltier 8, Ac., 3 Q. L. R. 27, 
S. C. 1876. 

100. Against School Commissioners. — Where 
action was brought against certain ci-devant 
school commissioners to recover money paid to 
a sohool teacher in violation of the rights of 
another previously engaged — Held, that the 
action should have been of damages and not to 
recover money illegally paid. School Commis' 
sioners ofStc. Marthe v. St Pierre, 2 L. N. 343, 
8. C. 1879. 

101. For Separation de Corps. — In an action 
for separation as to bed and board the miscon- 
duct of the plaintiff cannot be pleaded as a de- 
fence. Brennan & McAnnally, 21 L. C. J. 
301, 8. C. 1877. 

102. For Slander. — Where a defendant to an 
action of damages for slander specially denies 
and in the same plea alleges affirmative matter 
which is not a justification, such matter will be 
struck out on motion of plaintiff. St. Jean v. 
Blea, 21 L. C. J. 37, S. C. 1877. 

103. For Special Assessment. — Action by 
iwpondent claiming from appellant the sum of 
$908.95, being a semi-annual instalment of a 
special tax imposed on the taxable property in 
tne parish, appellant, in virtue of a by-law of 
the county of Drummond, imposing on the taxa- 
ble property of the county of Drummond an 
annual tax of $12,000 for twenty years, to pay a 
subscription to the stock of the Drummond & 



Arthabaska Railway.— Held, that the nullity 
of the by-law in question could not I* pleaded 
in bar of the action. Corporation of the Parish 
of St. Guillaume & Corporation of the County 
of Drummond, 7 R. L. 722, Q. B. 1876. 

104. Of Damages. — In an action of damages 
against a municipal corporation for having run 
a road through plaintiff's farm, and put up no 
fences, defendants pleaded that if it wa* a front 
road, as they alleged, they would not be liable 
— Held, dismissing the demurrer, that plaintiff 
had alleged sufficient to entitle him to go to 
proof. Whitman v. The Corporation of the 
Township of Stanbridge, 23 L. C. J. 176,* Q.B. 
1878. 

XX. In Intervention. 

105. To an action against an executor three 
children of deceased intervened, and alleged that 
they were of age, that they were the universal 
legatees of deceased under her will, and that 
they had an interest in the conservation of her 
estate, and a right to watch over its administra- 
tion. They alleged also that the estate had 
never received any value for the notes sued on. 
The plaintiff having contested this intervention 
on grounds such as would be urged if the inter- 
vention had been a plea to the merits the inter- 
vening parties filed a reponse en droit to the 
contestation, among other grounds " because 
the reasons invoked in the contestation could 
not be pleaded against the right of the inter- 
vening parties to intervene in the present cause 
— Held, maintaining the reponse en droit, that 
the inter venants had still a right to plead to 
the instance principals Evans v. Lionais A 
Lionais, 2 L. N. 195, 8. C. 1879. 

XXII. Irrelevant Pleas. 

106. Motion of the plaintiff to strike out of 
the defendant's plea certain words as irregular- 
ly inserted, and in general terms finding fault 
with plaintiff's accounts- The plaintiff was 
secretary-treasurer of the defendants and, hav- 
ing ceased to fill that office, brought his action 
to have a surety bond given by him in favor of 
the society cancelled, and to have the hypothec 
which he had given on his property, as a 
further security of $8,000 in tne same matter, 
removed. The defendant pleaded that by the 
bye-laws of the society, 2nd section of the 38th 
article, the plaintiff, as secretary-treasurer, was 
obliged to submit a complete and exact state- 
ment of all the business of the society for the 
year terminating the 28th February last ; tha 
by virtue of 3rd section of said article the said 
report should be certified by the majority of the 
auditors; that plaintiff had failed to comply 
with these rules. The defendant then went on 
to charge that there were grave errors and 
omissions in the accounts and books kept by 
the plaintiff; that the cash of the society had 
not always been correctly balanced, and that 
important differences and contradictions existed 
between the books kept by the plaintiff and the 
deposit and other bank books of the society ; 
and that, seeing the said grave omissions and 
errors which were found in his books and 
accounts the defendant is well founded in refus- 
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ing the discharge of the surety bond and the 
removal of the hypothec. Motion to have 
there words of the plea charging grave errors 
and omissions in his accounts struck out, on the 
ground that thete matters are not at issue under 
the pleading of the parties, and that the allega- 
tions are too vague and general for a debate de 
compte; that the defendant was bound to spe- 
cify in a clear manner the grave errors and 
omissions in the accounts. The court granted 
the motion. Longtin & Mount Royal Permanent 
Building Society, 8. C. 1876. 

XXIV. Misdescription. 

107. Action against a firm. Plea that no part- 
nership existed. Evidence of a firm, but not 
compoed as alleged. Action dismissed, but 
without costs, as the plea should have set up the 
proper composition of the firm. Morey v. 
Gaherty, 2LN. 108, 8. C. 1879. 

XXV. Overcharge. 

108* Where a municipal corporation pretends 
that an account is overcharged they must plead 
and prove it in the ordinary way, and a resolu- 
tion of a committee will not avail as evidence 
to that effect. State v. City of Montreal, 3 
L. N. 72, S. C. 1880. 

XXVI. Payment. 

109. Where to an action for rights of succes- 
sion the defendant pleaded a general denial, and 
filed a copy of a notarial discharge — Held, 
that he should have pleaded payment in order 
to admit the exhibit. Cadieux v. Cadieux, 2 
L. N. 194, 8. C. 1879. 

XXVII. Prescription. 

110. A contestation of an opposition for pay- 
ment, on the ground that the same was founded 
on a constituted rent more than 30 years 
old without interruption of prescription being 
alleged — Held, bad on demurrer, because, as re- 
gards long prescriptions under Art. 2188 of the 
Civil Code, they must be pleaded to be taken 
advantage of, and the opposant was not bound 
to allege interruption of prescription until that 
prescription was pleaded to nis opposition. 
Sanschagrin v. Sauvageau & Germain, 4 Q. L. R. 
229, S. C. 1878. 

XX VDI. Repleader. 

HI. Where a motion to amend the declara- 
tion in a case is of such a nature as to materi- 
ally alter the allegations and conclusions, an 
opportunity to answer the declaration as a- 
mended should be afforded the defendant, and 
therefore a judgment granting such motion and 
pronouncing finally on the merits of the case at 
the same time will be reversed. Montrait & 
Williams, 22 L. C. J. 19, Q. B. 1877. 

XXIX. Replication. 

112. A replication to a general answer is un- 
necessary, and will be rejected on motion. 
Fauteux v. Parent, 21 L. C. J. 12, S. C. 1876. 



XXX. Special Answer. 

113. Execution having issued against the 
opposant for $196.66, he opposed on the ground 
that the only balance due under the judgment 
was $96.16 which he had tendered before execu- 
tion, and which he deposited in court with his 
opposition. The plaintiffs contested, and in 
answer to their contestation the defendant op- 
posing set up specially that the costs should fee 
reduced by $18.55, and the principal by $75, 
which would bring the amount to the balance 
tendered — Held, on motion, that this could not 
be set up in an answer and must be set aside. 
Casey v. Shaw, 3 L. N. 90, S. G. 1880. 

114. And held, also, that such interlocutory 
judgment could not be revised by the court at 
the near ing on the merits. lb. 

XXXI. Special Replication. 

115. A special replication to a special answer 
may be filed without obtaining leave of the 
court. Carter v. Ford, 3 L. N. 338, S. C. 1880. 

XXXII. Title. 

116. The rule in petitory actions that a deed 
not pleaded cannot be produced at enquete as 
part of a chain of titles does not apply to actions 
for moveables, and, on the contrary, in such 
actions title need not be alleged. Tourigny & 
Bouchard, 4 Q. L. R. 243, S. C. R. 1878. 

117. And a bailee of moveables cannot ques- 
tion the title of the person who placed such 
things in his care. lb. 

XXXm. To Petitory Action. 

118. The defendants pleaded to a petitory 
action that they held only by precarious title, 
and pointed out the real proprietor. Plaintiff de- 
murred on the ground that this was not the 
subject of a plea to the merits, and that the 
plaintiff had aright to contest the alleged pre* 
cariousness of the defendant's ti tie— Held, main- 
taining the demurrer. Latolor y. Cauchon, 6 
Q. L.R. 13, S. C. 1876. 

XXXVI. Want of Interest. 

119. The action was instituted by the plain- 
tiff as cessionnaire of certain shares in the de- 
fendants' society to be allowed to withdraw the 
amount due on the shares under the rules of the 
society. Plea that plaintiff was a mere prite-nom, 
and that he holds the shares with regard to which 
he sued the society as representing another party. 
The plaintiff demurred to this, on the ground that 
la question de droit du demandeur est indtpen- 
dante et etrangere au fait que ceite action soil 
excrete par lui comme prete-nom, et ne pent 
motiver aucune exception en droit en reponsc d 
V action du demandeur:" — Held, maintaining 
the demurrer. Eobillard v. SocUte Cana- 
dienne Francaise de Construction de Montreal, 
2 L.N. 181,8. C. 1879. 

XXX VII. Want of Jurisdiction. 

120. A plea which invokes want of jurisdic- 
tion ratione loci must be pleaded by declinatory 
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exception, and the court therefore refused on the 
merits to take notice of a plea that the note 
eue«i on had been endorsed by an employee of 
plaintiff merelv to give the court an improper 
jurisdiction. Pisher etal. v. Mc Knight, 1 L. N. 
350, & 22 L. C.J. 146, S. C. 1878. 



PLEDGE. 

I. Act Concerning.* 

II. Delivery. 

III. Liability of Pawnbrokers. 

IV. Lien of Pledgee for Expenses. 

V. May be of Debts and Rights of Action. 

VI. May take the Form of a Sale. 

VII. Of Things Stolen. 

VIII. Privilege of Pledgee. 

IX. Rights of Pledgee. 

X. What is, see SALE. 

II. Delivery. 

121. On the contestation of a transfer or 
pledge of a quantity of brick 31 days before the in- 
solvency of the pledgor — Held, that the contract 
was nufl for want of delivery and possession by 
the pledgee. Lemay in re, 6 Q. L. R. 35, S. C. R. 
1879. 

III. Liability of Pawnbrokers. 

122. A pawnbroker is not liable for articles 
pledged with him which have been stolen from 
Lis premises without any negligence on his 
part. Delaney v. Lazarus, 22 L. C. J. 131, 
S. C. 1877. 



• AX ACT BBSPSOTTKQ THE CONTRACT OF PLXDOB. 

Ataented to 3Ut October. 1879. 
Wh«*ieas donbts hare been rained u to the right of 
the creditor who bu received a pledge In this province 
to be maintained In the possession thereof against the 
owner when tt-e same was obtained In good ntlth from 
a muter dealing in similar articles ; and that it is im- 

Sortant to remove such doubts ; therefore Her Majesty, 
j and with the advice and consent of the Legislature of 
Quebec, enact* as follows : 

1. Article* 1488, 14*9 and 2268 of the Civil Code apply 
to the contract of pledge. 

S. Thte Act shall come into force on the day of its 
sanction. 



14*8, The sale Is valid if it be a commercial matter, or 
if the seller afterwards become owner of the thing. 

1488. If a thing lost or stolen be bought in good faith 
in a fair or market or at a publio sale, or from a trader 
dealing in similar articles, the owner cannot reclaim it 
without reimbursing to the purchaser the price he has 
paid tor it. 

2268. Actual possession of a corporeal moveable by a 
person as proprietor creates a presumption of lawful titie. 
Any party claiming such moveable must prove besides 
hi* own right the defects in the possession or in the title 
of the possessor who claims prescription, or who, under 
the provisions of thepresent article, is exempt from doing 
■o. Prescription of corporeal moveables takes place 
aftc the lapse of three years (reckoning from the loss of 
possession) in favor of possessors in good faith (even 
when the loss of possession has been occasioned by 
tbeft). This prescription is not, however, necessary to 
prevent revendioation if the thing have been bought In 
good faith in a fab* or market or at a publio sale or from 
a trader dealing in similar articles (uor in commercial 
matter* generally), saving the exception contained In the 
following paragraph. Nevertheless so long as prescrip- 
tion has not been acquired the thing lost or stolen may 
be revindicated, although it have been bought in good 
faJth in the ca^es of the preceding paragraph ; but the 
revendication In suoh cases can only take place upon re- 
imbursing tlie price which be has paid. If the thing 
have been sold under the authority of law it cannot in 
any case be revendioated. The stealer or other violent 
or clandestine possessor of a thing, and his successors by 
general title, are debarred from prescribing by articles 
1197 and &9& 



IV. Lien of Pledgee fob Expenses. 

123. The respondent having backed a draft 
for a commercial traveller of appellants, which 
appellants refused to accept, was obliged to pay 
toe same. The traveller, in order to secure him, 
made over to him his samples, lite appellant 
having acknowledged his liability, and professed 
himself willing to pay respondent, 6ent the 
samples to Montreal with orders that they were 
not to be delivered to appellant until the amount 
of draft and some $11, incurred in following 
the traveller' from Brant ford to London, were 
paid. Appellant refused to pay the expenses 
— Held, confirming the judgment of the court 
below, that appellant was bound to pay the ex- 
penses incurred by his refusing to accept the 
draft as well as the draft iteelf. Kennedy & 
Cowtll, 2 L. N. 420, Q. B. 1879. 

V. Mat be of Debts and Rights of Action. 

124. The 13th of March, 1871, petitioner sold 
to insolvent, for $6,000, payable in 7 years, with 
interest at 8 p. c M the property at Three Rivers 
known as the " British America Hotel." The 
deed of sale contained an agreement of resolu- 
tion in default of payment of the price. In 1873 
the insolvent gave a mortgage to petitioner on 
the same property of $4,000, payable on the 
same terms as the price of sale, and including a 
similar stipulation of resolution of the sale in 
case of non-payment. In 1878 petitioner trans- 
ferred to the Trust & Loan Co. of Canada 
all his rights under the said pale and mortgage, 
which transfer was duly notified to the assignee 
of the debtor who had in the meantime failed 
and assigned in insolvency. The petitioner hav- 
ing demanded the resolution of the sale and the 
return of the property out of the hands of the 
assignee the latter pleaded the transfer to the 
Trust and Loan Co*, when — Held, reversing the 
judgment of the court of premier instance, that 
sucn transfer was only a pledge of the debts 
and rights of action in question, and consent of 
the pledgee being obtiined did not prevent the 
pledgor, or take awx*y from him the right to de- 
mand the resolution stipulated. Parmer & 
BellA The Trust & Loan Cb., 6Q.L.R. 1, 8. 
C. R. 1879. 

VI. Mat take the Form of a Sale. 

125. The 29th September, 1876, the defend- 
ant sold to the plaintiffs a quantity of printing 
material by a deed which stated it to be fur good 
and valid consideration, which the vendor had 
received prior to the date of the deed, and with 
which he declared himself content and satisfied, 
and the Fame day the plaintiff signed a lease to 
him of the said printing material for eighteen 
months at a rental of $340. The lease con- 
tained a stipulation " that at the end and ex- 
piration of the present lease he (the defendant) 
shall peaceably and quietly surrender and de- 
liver up the t>aid printing materials and other 
effects in as good order and repair as the same 
is now, reasonable allowance being made for 
wear and tear." The defendant also signed an 
obligation by which he acknowledged to owe 
and promised to pay to the plaintiffs in eighteen 
months, by instalments, certain sums of money. 
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The plaintiffs again on their part, bra counter 
agreement, acknowledged that the deed of sale 
was only as security for their claims, and bound 
themselves to return the effects as soon a* they 
would be paid. Not being paid as promised, 
and the defendant refusing to deliver possession 
of the property, action in revendication was 
brought on the lease — Held, that the deeds, if 
they had not the effect of rendering the plain- 
tiffs absolutely proprietors of the effects, estab- 
lished at least a promise of pledge by the de- 
fendant to the plaintiffs which should be carried 
out and fulfilled by the return of the things at 
the expiration of the lease, if the debts, of which 
the things pledged were the guarantee, were not 
paid and discharged. Canada Paper Co. v. 
Cory, 4 Q. L. R. 323, S. C. 1878, & 10 R. L. 501, 
Q. B. 1879. 

VII. Of Things Stolen. 

126. A clerk pledged in his own name to the 
plaintiffs goods stolen from his employer. He 
was tried and convicted of the theft,* and the 
pledgees seized the goods pledged to them, which 
during the trial remained in the possession of 
the officers of the Crown. The appellants inter- 
vened, and contested the right of the pledgee to 
the goods. The evidence snowed conclusively 
that the clerk enjoyed considerable powers as 
salesman, and was" even allowed to deal for 
himself in goods of a similar though not pre- 
cisely the same nature — Held, reversing the 
judgment of the court below, that notwith- 
standing the words " nor in commercial matters 
generally " in article 2268 of the Civil Code, the 
Hen of the pledgee for advances on stolen goods 
is confined to the cases mentioned in article 
1489; and, consequently that the advances not 
having been made to a trader dealing in similar 
articles, nor under the other conditions men- 
tioned in said article, the actio'n of the respon- 
dents should have been dismissed. Casstls et 
al. & Crawford et al. t 21 L. C. J. 1, Q. B. 1876. 

127. And semble, that the words "in com- 
mercial matters generally " in said article were 
intended to cover other species of commercial 
transactions, such as pledge, deposit, etc, and 
not goods acquired under other circumstances 
than those mentioned in article 1489. lb. 

VUJ. Privilege of Pledgee. 

128. Where a watch had been given to a 
workman to repair and he pawned it — Held, 
that the pawnbroker was entitled to receive the 
amount Bond fide advanced on the watch before 
the owner could recover it. Beaudry & Bis- 
sonnette & Moss, 2 L. N. 407, C. C. 1879 ; 2268 
C. C. 

IX. Rights of Pledgee. 

129. Action for the balance alleged to be due 
on a promissory ngte iu favor of the plaintiff*. The 
difficulty arose" out of a sale of brandy made by 
the plaintiffs to defendant through the medium 
of a broker. It was agreed that the defendant 
should not be obliged to pay the amount of the 
purchase, but that the Brandy should remain 
in the possession of defendants as security for 



the note when it should fall due. Per Curiam — 
The broker was probably anxious to make an- 
other commission on the transaction, and was 
constantly at the plaintiff's to see whether he 
would have an opportunity of reselling the 
brandy at the costs and charges of defendant, 
and he finally negotiated the sale of the brandy 
previous to the 22nd July, on the supposition 
that the note would not be paid. At three 
o'clock on that day he was authorized by the 
plaintiffs to close the transaction. The plain- 
tiffs in their demand credited the defemUnt 
with the proceeds of the second sale, and the 
action was for the balance. The question was 
whether this sale was regular. The ordinary 
rule with regard to gage is that the creditor 
cannot, in default of payment of the debt, dis- 
pose of the thing privately. Article 1668 of the 
Code says that if the purchaser do not pay the 
price at which the thing was adjudged to him, 
in conformity with the conditions of sale, the 
seller may, after having given reasonable and 
customary notice thereof, again expose the 
thing to sale by auction. The court Knew no 
rule or custom which would justify the credi- 
tor, on the very day the debt became due, in 
disposing of the property without reasonable 
notice to the debtor, and perhaps without a 
public sale at his foUe enchere. Under the 
circumstances the demand of the plaintiffs must 
be rejected and the action dismissed. Boss v. 
Edson, S. C. 1877. 

130. Where the plaintiff had given the defen- 
dants express authority to sell or dispose of the 
Property pledged in such manner as they might 
eem advisable without notice, etc. — Held, that 
an action would not lie to get it back. Dempsey 
v. Macdougall, 21 L. C. J. 328, S. C 1877. 



POLICE. 

I. Liability of Corporation for Acts of, 
see MUNICIPAL CORPORATIONS- 



POLICE MAGISTRATE. 
L Jurisdiction of, see JURISDICTION. 



POLICY OF INSURANCE. 

I. Conditions of, see INSURANCE. 



POSSESSION. 

I. Must be Pleaded in Oppositions afin de 
Distraire, see OPPOSITION, Grounds of. 

II. Not Equivalent to a Servitude to 
Establish Title to a Servitude, see SER- 
VITUDE. 

III. Not Sufficient to Found Opposition, 
see OPPOSITION, Grounds of. 

IV. Of Immoveables, see PRESCRIPTION. 

V. Of Person of Minor. 

What is, see CRIMINAL LAW, Abduction. 

VI. Of Property Purchased at Sheriff's 
Sale, see SALE, Judicial. 
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VII. Op 8tolek Goods not Proof op hav- 
ing RECEIVED THEM KNOWING THEM TO BE STOLEN. 

see CRIMINAL LAW. 

VIII. Sufficient to Create Title, see AC- 
TION, EN REINTEGRANDE. 

IX. What is. 

X. Writ op. 

IX. What is. 

131. Cohabitation does not destroy tbe pos- 
sesion separie which pertains to" the wife 
separfe de biens. Oreen v. City of Montreal, 
22 L. C.J. 128, 8. C. 1877. 

X. Writ of. 

132 An adjudicatoire may obtain a writ of 
poK*easion after the expiration of a year and a 
day from the date of the adjudication, provided 
be move for the same within the year and a day 
from the judgment of distribution. Sewell k 
Bmirk & Langlois, 4 Q. L. R. 246, 8. C. R. 
1878. 

133. An adjudicatoire who asks for the issue 
of a writ of possession cannot obtain it before 
he ha* paid the amount of his adjudication. 
Convey v. Simley & Carpenter, 4 Q. L. R, 183, 
S. C. 1878, 

134. And notice of his petition must be given 
to the defendant. lb. 



POSSESSORY ACTION— See AC- 
TION. 



POSTPONEMENT. 

I. Of Trial in Election Cases, see ELEC- 
TION LAW. 



POUE PARLERS— See PEREMP- 
TION, Interruption of. 



POWER OF ATTORNEY— See 
AGENCY, ATTORNEY, Authoriza- 
tion OF. 

I. By Bank Oppioer, see AGENCY. 

II. Conviction por Wrongful Conversion 
op Property under, see CRIMINAL LAW. 

III. In Action by Foreign Company, see 
ATTORNEYS AD LITEM. Authorization of. 

IV. Must be Filed with Action on an Ob- 
ligation Signed by Attorney, see ACTION. 



POWERS. 

I. Of Agent, see AGENCY. 

II- Of Officers of Companies, see COM- 
PANIES. 

III. Of School Commissioners, see COM- 
MON SCHOOLS. 



PRACTICE— See PROCEDURE. 

I. Rules op, see RULES OF PRACTICE. 



PRACTICE COURT. 

I. Powers op, see COURTS. 



PRAECIPE— See FIAT. 
I, In Appeal, see APPEAL. 



PRATICIEN— See EXPERTS. 



PRECEDENCE. 

I. Op Counsel in Court, see QUEEN'S 
COUNSEL. 



PREFERENTIAL PAYMENTS- See 
INSOLVENCY. 



PRELIMINARY OBJECTIONS. 

I. In Election Cases, see ELECTION 

LAW. 



PREROGATIVE. 

I. Op tee Soyereign in Granting Appeal, 
see APPEAL to Privy Council. 



PRESBYTERIAN CHURCH. 

I. Constitutionality op Acts op Union, 
see ACTS OF PARLIAMENT. 



PRESCRIPTION. 

I. Against Absents. 

II. Against Minors. 

III. Interruption op. 

IV. Of Arrears op Life Rent. 

V. Op Bills or Notes. 

VI. Of Claim for Care of Animals, 

VII. Op Claim of Sick Nurse. 

VIII. Of Damages. 

IX. Of Hypothec. 

X. Op Immoveable. 
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XI. Of Insurance Claim. 

XII. Of Interest, see INTEREST. 

XIII. Of Loan. 

XIV. Of Public Roads. 

XV. Of Rent. 

XVI. Of School Taxes. 

XVII. Of Streets. 

XVIII. Of Taxes. 

XIX. Of Tithes. 

XX. Of what is Paid by Error. 

XXI. Of Wills. 

XXII. Public Possession. 

I. Against Absents. 

135. In an action in declaration of hypothec 
the defendant pleaded inter alia prescription of 
ten years with title — Held, that as the plaintiff 
had been absent all the time, and the prescrip- 
tion invoke was prior to the Code, that the plea 
must be dismissed. Herbert v. Menard, 10 K. L. 
6, S. C. 1876. 

II. Against Minors. 

136 Action in declaration of a hypothec for 
plaintiff's part in the price of land «old by volun- 
tary licitatjon to one A. G. in 1833, by the father 
ana tutor of plaintiff. Plaintiff was married 
in 1844, and at the time of the institution of the 
action had been of age twenty-four years. De- 
fendant pleaded inter alia that plaintiffs claim 
was extinct as she had been married upwards 
of thirty years — Held, that the prescription 
having commenced before the Code must be 
regulated by the law before the Code, and by that 
law prescription did not run againnt minors 
whether married or not. Hubert & Menard, 10 
R. L. 6, 8. C. 1876. 

137. In an action en declaration of a hy- 
pothec in favor of plaintiff, to which inter alia 
the prescription of thirty years was pleaded — 
Hela, that under the law previous to, as under 
the Code, the minor emancipated by marriage 
could not institute an immoveable action without 
the assistance of a curator, and that on the same 
principle prescription did not run against minors 
under such circumstances. Hubert v. Bellerose, 
23 L. C. J. 331, S. C. 1876. 

III. Interruption of. 

138. The plaintiff, a merchant tailor, sued the 
defendaut for $78.75, balance of an account for 
clothes sold in 1854-55, and for which the de- 
fendant on the first of May, 1867, had given a 
promissory note at a month. The action was 
Drought both on the account and on the note, 
and alleged a special acknowledgment made by 
the defendant about the 1st August, 1873, and 
at several occasions thereafter up to the date of 
the action, which was taken on the 13th of the 
same month of August. The defendant pleaded 
prescription, and the plaintiff deferred the de- 
cisory oath to which the defendant made no 
response — Hell, that in commercial matters in 
which the amount demanded exceeds $50, a pro- 
mise or acknowledgment sufficient to interrupt 
prescription cannot be proved by the oath of the 
adverse party, but roust be proved by a writing 
signed by him. Fucks v. Legate:, 3 Q. L. R. 1 1, 
C. C. 1876. 



139. Action on a note made in 1867 for $181 
and on which payments had been made and en* 
dorsed in 1868, 1870 and 1871— Held, that the 
endorsement of payments on a promissory note 
is not an interruption of prescription, as the 
limitation of five years operates as a statute of 
repose which extinguishes the debt, and nothing 
less than a new promise in writing will suffice 
to found an action upon. Caron v. Cloutier, 3 
Q. L. R. 230, S. C. 1877. 

140. And held, also, that any endorsement of 
interest or part payment of principal should be 
written by the debtor, ana signed by both 
parties. — lb. 

141. A verbal acknowledgment of a doctor's 
account under $50 will suffice to interrupt pre- 
scription. Benoit k Bilanger, 6 Q. L. R. 195, 
C C. 1873. 

142. The sending of an unsigned account 
accompanied by a letter signed by the debtor to 
the creditor is sufficient to take the ca*e out 
of the statute cap. 67 C. S. L. C. Darling & 
Brown etal, 21 L C. J. 169, 8u. Ct. 1877. 

143. A tender (not accepted) of money by an 
insurance company in settlement of a loss is not 
an interruption of the conventional prescription 
of one year under the policy. Bell v. Hartford 
Fire Insurance Co., 1 L. N. 100, S. C. 1878. 

144. In an action by a builder a promise to 
pay the balance claimed made within five years 
was especially set up — Held, that notwithstand- 
ing a plea of prescription of five years, that the 
action would be maintained on proof of such 
acknowledgment. Brunei v. PinsonneaulL 2 
L. N. 27, S. C. 1878. 

145. Interruption of prescription cannot be 
proved by the acknowledgment of an agent who 
has ceased to be such. PinsonneauJt & Des- 
jardins, 3 L. N. 29, & 24 L. C.J. 100, Q. B. 

1879. 

IV. Of Arrears of Life Rent. 

146. Arrears of life rent accrued since the 
coming into force of the Civil Code are pre- 
scribed in five years. Lemaire v. Fuyt, 9 R. L. 
513, 8. C. 1879. 

V. Of Bills and Notes. 

147. The appellant sued respondent on a 
promissory note which had matured more than 
five years previously, adding to their declara- 
tion, " and has since frequently promised to pay 
the same bill at various times within the last 
five years." The evidence showed that defen- 
dant had written frequently during the live 
years, saying that the affair must be settled and 
asking for delay— Held, that notwithstanding 
Art. 2267 C. C* that the prescription was in- 
terrupted. Walker v. Sweet, 21 L. C. J. 29, 
Q. B. 1876, 

148. A debt originally due under a promis- 
sory note, and which has been prescribed by the 
lapse of five years from the making of such 
note, cannot be recovered at law, although the 
defendant may have acknowledged in the pre- 

*J"L"I! tbo CRaw mentioned In articles 2260. 2300, 2261 
and 2262 the debt i» absolutely extinguished, and no 
action can be maintained after the delay for prescription 
has expire!. 2267 CO. 
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pence of a witness after prescription accrued 
that be was still indebted to plaintiff in the 
amount of the note and have promised to pay, 
thus renouncing the benefit of the prescription 
accrued. Fiset v. Fournier, 1 L. NT 589, C. C. 
1878. 

VI. Of Claim for Care of Animals. 

149. The claim of a farmer for the care and 
food of animals left in his charge is prescribed 
in five vears. Lefebvre v. Froulx, 6 Q. L. K. 
269, S. C. R. 1880. 

VII. Of Claim of Sick Nurse. 

150. The claim of a sick nurse for services 
rendered as such during a last illness is pre- 
scribed under Art. 2262 C. C. bj the lapse of 
one year, and the debt being absolutely ex- 
tinguished after the lapse of a year the court is 
bound to take notice of such prescription, 
though not pleaded. Leduc v. Desmarchais, 1 
L. N. 618, & 23 L. C. J. 11, S. C. 1878. 

VIII. Of Damages. 

151. In an action of damages for a quasi deli t 
instituted more than two years after the wrong 
complained of occurred — Held, that the action 
must be dismissed, even in the absence of a 
plea of prescription. Grenier v. City of Mont- 
real, 21 L. C. J. 215, S. C. 1876. 

152. In an action of damages against the 
Grand Trunk for continuous damage caused by 
the building a bridge — Held, that the plaintiffs 
could only recover for what was suffered within 
a year previous to the date of the action. Cor- 
poration of Tingwick & The Grand Trunk 
Railway Co. of Canada, 3 Q. L. R. Ill, Q. B. 
1877. 

153. An action of damages for cutting wood 
on the property of another is not subject to pre- 
scription under Arts 2250, 2261 and 2268 of the 
Civil Code. Yandelk Aussant, 9 R. L. 617, 
S. C. 1879. 

154. Action against several defendants for 
cutting and carrying away wood from land be- 
longing to plaintiff. Plea inter alia that such 
action under Art. 2261 C. C. was prescribed in 
two years — Held, following Butmer & Du- 
Jresne, * that the article in question did not 
apply where the action was for the value of 
property actually carried away and appro- 

E Hated. Lalond'e & Be'langer, 3 *L. N. 26, & 24 
. C. J. 96, Q. B. 1879. 

155. In an action of damages caused bv the 
construction of a dam — Held, that the building of 
the dam being neither a delit nor a quasi delit 
the claim for damages was not subject to the 
prescription of two years. Jean v. Qauthier, 5 
Q. L. R. 138, S. C. 1879. 

156. Action against the city of Montreal for 
damages caused bv raising the level of a street 
on which plaintiff's property was situated. Plea 
inter alia that the action was prescribed by the 



•This ease Is reported at 21 L G.J. 98, & 1 L.N. 303, the 
lint being the decision in the S. C. and the latter in 
appeal, but no question of prescription appears to have 
been raised in these Court* as far as the reports 20. 
The decision in the Supreme Court is not reported.— Ed. 



lapse of two years as laid down by Arts. 2261- 
62 of the Civil Code — Held, overruling the de- 
cision of the court below, that although the work 
complained of had been done more than two 
years that the damages must be regarded as 
continuous and not subject to such prescription 
Grenier & City of Montreal, 3 L. N. 51, Q. B. 
1880. 

IX. Of Hypothec. 

167. A hypothec being but the accessory of a 
debt has no existence apart from it, and there- 
fore the extinction of the personal action by 

Erescription extinguishes at the same time the 
ypothec, even where acts of interruption have 
intervened . Hamel & Bourget & Baby, 4 Q. L. R. 
148, S. C. 1878. 

X. Of Immoveables. 

168. Petitory action by the heirs C, brought 
against Madame L., claiming a lot of land 
which it is admitted was taken possession of by 
the latter in May, 1874. The title of the heirs 
C. was a deed of sale to their mother by one G. 
on the 3rd December, 1814. The appellant 
pleaded the 30 years' and the 10 years' prescrip- 
tions. Demurrers were fvled to these two pleas, 
and the Court below held that the pleas were 
bad, and the demurrers to both were maintained. 
In these pleas appellant had set up no adverse 
title, but alleged that one W. occupied the lot 
for 30 years prior to the 13th August, 1862 ; 
that on the 13th August, 1862, W., bv donation 
entre vifs, gave the property to one t), tor £30 
in cash ana a lite rent; that on the 15th Janu- 
ary, 1872, W. transferred to appellant arrears of 
the lite rent amounting to £282. 10s. 0d.; that 
the possession of W. and D. together constituted 
a prescription of 42 years, which prescription 
she, as mortgage creditor, opposed to the title 
of the respondents. She also alleged in her 
second plea, that her possession, combined with 
D., constituted aprescription often years which 
she, claiming under the transfer to her from 
W., also urged she was vested with the right of 
setting aside the donation of W. to D., but these 
rights of prescription and this right of resiliation 
did not, in the opinion of the court, confer on 
her any legal defence to a petitory action, or 
vest in her any right to offer a valid resistance 
to the claim of the respondents. She set up no 
adverse title in herself, and although a mort- 
gage creditor, which she undoubtedly wan, 
may have just rights to wage against the pro- 
perty, these claims are no answer in law or fact 
to a petitory action. She might have claimed 
that the property, if declared to vest in the res- 
pondents, should be adjudged to them, subject 
to her claims, but no more. The demurrers, 
therefore, to these pleas were properly sustain- 
ed by the Superior Court, and in regard to the 
"defense en fait" pleaded by appellant, it 
could not avail her in the present instance, and 
the judgment maintaining the plaintiff's action, 
and adjudging the property to them, confirmed 
with costs. Reserving to the appellants such 
recourse as to law and justice may appertain. 
Lionais & OuviUier, Q. B. 1876. 
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159. The knowledge by a purchaser of the 
existence of a hypothec in the nature of a con- 
stituted rent on the property acquired, such 
hypothec being formally set forth in the deed of 
acquisition, constitutes him in bad faith, and he 
cannot invoke the prescription often yearn; 
and the possession of his widow after bis death, 
the immoveable having been acquired during 
the existence of the community, and of his son, 
under a deed of donation from the widow, are 
subject to the same defect.* Blain & Vautrin, 
23 L. C. J.81,Q. B. 1878. 

160. The purchaser of an immoveable whose 
title shows the existence of certain hypothecs 
affecting it cannot invoke prescription. 10 
R. L. 200, S. C. R. 18.t 

161. The plaintiff brought possessory action 
alleging posnession as proprietor for twenty 
years— i/eM, that as plaintiff had admitted by 
his answer that hip possession from 1847 to 1856 
was a precarious one, and from the latter date 
to the date of the action was that of usufructuary 
only, that the action was rightly dinmissed. 
Rhicard v. Chicoine, 2 L. N. 286, S. C. R. 1879. 

162. In an action concerning property which 
had been sold by a greet de substitution, and to 
which the thirty years' prescription was pleaded 
— Held, that prescription could not exist in the 
face of the admitted character of usufructuary 
in the testator at the time he sold. Guyk Guy, 
2L.N. 110, S.C. 1879. 

XI. Of Insurance Claim. * 

163. Action on policy of insurance to recover 
for a loss on a lot of grain which was coming 
down from the upper lakes in July, 1863— 
Held, prescribed by five years. Jones v. Sun 
Mutual Insurance Co., 7K.L 387, 8. C. 1871. 

XII. Of Interest. 

164. Annual interest arises from the law and 
not from the contract, and therefore the pre- 
scription of interest accrued since the Code is 
governed by the Code, even though the contract 
on which it arises was made anterior to the 
Code. Hubert v. Menard, 23 L. C. J. 331, S. C. 
1876. 

165. The prescription under the Code of five 
years against arrears of interest cannot be in- 
voked in respect of a debt due prior to the com- 
ing into force of the Code. Darling & Brown et 
al., 21 L .C. J . 92, Q. B. 1876, & 21 L. C. J. 169, 
Su. CU 1877. 

166. Interest on obligations is prescribed bv 
five years. Montchamps & Pcrras, 3 L. N. 339, 
S. C. 1880. 

XIII. Of Loan. 

167. In 1858 W. D., sen., opened a credit of 
$584 in favor of his dHiigliter, I. D., with W. D. 
& Co., a commercial firm in Montreal consisting 
of appellant and I. D., W. D. & Co. charging 



• He who acquires a corporeal Immoveable in good 
faith under a trannlatory title prescribes tbe ownership 
thereof , and liberates himself from tbe Bervitades.oharges 
and hypothecs upon it by an effective possession in virtue 
of such title during ten yean. 2261 C. C. 

t Title of ease omitted in report. 



W. D., sen., and crediting I. D. with that 
amount. In 1860 W. D., as sole executor of the 
will of I. D., credited I. D. in the books of W. 
D. & Co. (appellant at that time being the only 
member of the firm) with a further sum of 
$800, the amount of a legacy bequeathed by 
such will. These entries in the books of W. D. 
& Co., together with entries of interest in con- 
nection with said items, were continued from 
year to year. An account current was rendered 
to I. D., which showed a balance due her at that 
time of $1 ,912.08. The accounts rendered were 
unsigned, but the second account current was 
accompanied by a letter referring to it, written 
and signed by the appellant. I. D. died, and in 
a suit brought by G-. T., her husband and 
universal legatee, to recover the $1,912.08, with 
interest from 31 et December, 1866— Held,* that 
a loan of moneys, as in this case, by a non-trader 
to a commercial firm is not a "commercial 
matter," or a debt of a " commercial nature," 
and therefore the debt in question could be pre- 
scribed neither by the lapse of six years under 
C. S. L. C. cap. 67, nor bv the lapse of five 
years under Civil Code of Lower Canada, but 
onlv by the prescription of thirty years. Dar- 
ling & Brown, 21 L. C. J. 92, Q. 6., & 21 L.C- J. 
169, & 1 S. C. Rep. 360, Su. Ct. 1877. 

168. And that even if the debt were of a com- 
mercial nature the sending of the account cur- 
rent accompanied by the Tetter referring to it, 
signed by the appellant, would take the case out 
of the statute, lb. 

169. And that the prescription of five years 
against arrears of interest under Art. 2250 of 
the Civil Code of Lower Canada does not apply 
to a debt the prescription of which was com- 
menced before the Code came into force, lb. 

XIV. Of Public Roads. 

170. A road which had been used and enjoyed 
as such by the defendant and others for up- 
wards of thirty years was held to be a public 
road within the meaning of 18 Vic. cap. 190, 
sec. 41, 86. 9. Parent v. Daigle, 4 Q.L R 
154, S. C. R. 1871. 

XV, Of Rknt. 

171. Action was brought to recover the sum 
of $126.24, for sixteen years' arrears of cens et 
rentes (now called rentes constitutes) on a lot of 
land owned aud occupied during that period by 
the defendant in the seigniory of Rigaud, and 
which were due and unpaid for the 16 years 
ending the 29th September, 1877. Prior to the 
action the defendant offered to pav for the five 
years' arrears ending 29th September, contend- 
ing that the remainder of the claim had been 
prescribed. By his plea he repeate •: this offer 
which was sustained in the court below, f In 
review — Held, that the only prescription ap- 
plicable to arrears of cens et rentes or rentes 
constitutes due up to the time the Civil Code of 
Lower Canada came into force was that of 30 
years, and the prescription applicable to arrears 
accrued since the Code that of five vears. 
Betkune & Charlebois, 23 L. C J. 222, & 2L. N. 
135, 8. C. R. 1879. 

•Following Wiakaw * GUmour, ULCB. 177. 
1 2 L.N. IS. 
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172. And held, also, that for the purposes of 
prescription said rentes which are payable 
annually are not held to be due day by day. lb. 

173. And also that interruption of said pre- 
scription as respecting arrears amounting in the 
aggregate to more than $50 cannot be proved by 
verbal testimony. lb. 

XVI. Of School Taxes. 

174. School taxes are not annual rents, and 
are not subject to the same prescription as 
annual rents. Les Rev, Dames, etc, v. Les Oom- 
missoires d'EcoU, 3 Q. L. R. 323, S. C. R. 1877. 

XVH. Op Streets. 

175. In an action concerning the right of the 
public to a certain street — Held, that the only 
prescription that can accrue to the public in 
towns is that of thirty years. Ouy & City of 
Montreal, 3 L. N. 402, Q. B. 1880. 

XVIII. Of Taxes. 

176. The municipal taxes of the City of Mon- 
treal are prescribed only after the lapse of 
thirty years. Guy v. Normandtau, 21 L. C. J. 
300, S. C. 1877. 

XIX. Of Tithes.* 

XX. Of what is Paid bt Error. 

177. The action in restitution of what is paid 
by error is only prescribed by thirty years, even 
when the resort to such action supposes the 
previous cancellation of a contract, the resci- 
sion of which is preemptible by a shorter period. 
lb. 

XXI. Of Wills. 

178. The only prescription applicable to wills 
is that of thirty years under Aft. 2242 of the 
Civil Code. Dorion v. Dorion, 7 R. L. 402, 
8. C. 1875. 

XXII. Public Possession. 

179. The brother of defendant, by obligation 
dated the 9th March, 1861, and registered the 
11th of the same month, hypothecated certain 
real estate in favor of the plaintiff. The real 
estate so hypothecated was sold by the same 
brother to defendant by deed dated 2nd June, 
1867, which, however, was not registered until 
the 16th Januarv, 1871. The interest due to 
plaintiff was paid until March, 1875. The pre- 
sent action was instituted in November, 1877, 
for the capital with interest from March, 1875. 
Plea, prescription of ten years founded on sale 
in 1867. By the evidence it appeared that the 
defendant was in possession of the property 
when he purchased in 1867, and had been so in 
possession for several years before his pur- 
chase. After the defendant's purchase he con- 
tinued in possession exactly as before » There 



* By Q. 4243 Vic. cap. 18, pee, 3, the English version of 
Art. 2219 of the Civil Code fe amended by replacing the 
word u thirty " in the second line by the word " forty." 



was nothing connected with defendant's pur- 
chase to make third parties aware that a change 
had taken place in the ownership of the pro- 
perty, and as he had not registered his title — 
Meld, that his possession could not be deemed 
a public txxicession within the meaning of Art. 
2193 of the Civil Code* so as to support his 
plea of prescription. Boss & Legari, 4 Q. L. R. 
270, S. C. 1878. 



PRESENTMENT. 

I. Want of, cannot be Pleaded bt Demur- 
rer, see BILLS AND NOTES. 



PRESUMPTIONS. 

I. Arising from Marriage, see MAR- 
RIAGE. 

II. Of Fraud, see FRAUD, DONATION, 
SALE, TRANSFER. 

III. Of Theft, see THEFT. 

IV. Teat Purchases are made with the 
Monet of the Purchaser, see SALE. 



PRIESTS. 

I. Liability of, see CLERGYMEN. 



PRINCIPAL— See INTEREST. 



PRISONER. 

I. Presence of, at Hearing of Reserve 
Case, see CRIMINAL LAW. 



[PRIVATE CONTRACT— See CON- 
TRACTS sous being prive. 



PRIVILEGE. 

I. For Costs, see COSTS. 

II. For Monet Deposited* 

III. Of Boarding House Keepers. 

IV. Of Builder. 
Y. Of Carriers. 

VI. Of Dernier Equipeur. 

VII. Of Hotelkeeprrs. 

VIII. Of Journetmen under Insolvent Act, 
we INSOLVENCY. 

IX. Of Landlord. 

X. Of Pawnbrokers, see PAWNBRO- 
KERS. 



• For the purpose* of prescription the possession of a 
person most be continuous and uninterrupted, peace- 
able, public, unequivocal and as proprietor. 2188 C. C. 
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XI. Of Phybiciak. 

XII. Op Railway Bondholders, see RAIL- 
WAYS. 

XIII. Of Vendor. 

XIV. Of Workman. 

XV. Right of. 

II. For Money Deposited. 

180. In accordance with a usage of trade at 
Montreal appellants borrowed from B. M. & Go. 
a quantity of corn, depositing a ram of money 
as security for its return. Sometime afterward 
the appellants returned the corn, but neglected 
to exact the repayment of the money deposit. 
Two or three days later B. M. & Co. failed, but 
prior to their failure had sold the corn, and the 
proceeds of that sale were subsequently col- 
lected by the assignee of their estate appointed 
under the Insolvent Act, 1869 — Held, that the 
appellants had no lien or privilege on the pro- 
ceeds of the sale for the amount of the un re- 
turned money deposit. Borrowman c\ Angus, 
24 L. C. J. 1, & 2 L. N. 92, Q. B. 1879. 

III. Of Boarding-house Keeper. 

181. A boarding-house keeper has a lien on 
the property and effects of the boarder under Q. 
39 Vic. cap. 23. Campbell & Filion, 3 L. N. 
200, S. C. 1880. 

IV. Of Builder. 

182. On the winding up of an insolvent 
estate, K. and L. were collocated on the divi- 
dend sheet under a builder's privilege for the 
sum of $750, and this was contested by D. ; a 
creditor, and the collocation was main- 
tained, and D.'s contestation dismissed. D, 
inscribed for review, on the ground that by law 
the builders and artificers have a right of pre- 
ference over the vendor and other creditors, 
only upon the additional value given to the 
property by their work, provided &proces- verbal 
establishing the state or the premises has been 
previously made by an expert ; and that within 
six months from their completion they have 
been accepted by an expert, and the reception 
and acceptation be also officially established by 
proces-verbal containing the valuation of the 
work that has been done. By the Court. — There 
is no doubt that this is the law ; in fact it is 
taken almost word for word from the Code (Art. 
2013),* so that we have to see what has been 



* Bnllden or other workmen and architects have a 
right of preference over the vendor and all other credi- 
tors only upon the additional value given to the immove- 
able by their works, provided that an official statement, 
establishing the state of the premises on which Die works 
are to be made, have been previously made by an expert 
appointed by a judge of the Superior Court in the district, 
and that within six months from th»lr completion such 
works have been accepted or received by an expert ap- 
pointed in the same manner, whloh acceptance and re- 
ception must be established by another official statement 
containing alio a valuation of the work done; and in no 
cane does the privilege extend beyond the value ascer- 
tained by suob second statement, and it is reducible to 
the amount of the additional value which the Immoveable 
has at the time of sale. In case the proceeds are insuffi- 
cient to pay the builder and the vendor, or in cases of 
contestation, the additional value given by the buildings 
is established by a relative valuation effeofod in tbe man- 
ner prescribed In the Code of Civil Procedure. 2018 CO. 



done, and whether the law has been satisfied. 
The proceeding was a slovenly one, no doubt, 
but the eecond proces-verbal has to be construed 
fairly, as the learned judge below has done. 
We therefore confirm the judgment. Laineville 
& Lecours & Kelly & Vesmarteau, 3. C. R. 
1877. 

V. Of Carriers. 

183 Conservatory attachment of a quantity 
of lumber. In his affidavit the plaintiff alleged 
that the spring and summer previous he con- 
veyed the said lumber at his own costs aod 
charges down the two branches of the River 
NicoTet and its tributaries to the mouth of that 
river, according to a notarial agreement made 
with the defendants. That the amount of tim- 
ber thus conveyed was 93,883 pieces, at the rate, 
according to trie agreement, of five dollars per 
100, the whole amounting to the sum of $4,694.- 
15, which the defendants, by the said agreement, 
had undertaken to pay, $250 in commencing the 
work and afterwards in proportion as the work 
proceeded less twenty-five per cent., which was 
not to be paid until the whole work was finish- 
ed ; that he had also done similar work on the 
River Scott, and not included in tbe agreement, 
amounting to $36 ; that he had furnished 200 
floats and 300 crossings amounting to $308, and 
spent $25 in conveying them ; that lie had suf- 
fered damages to the extent of $1,000, making 
in all $5,863.15 ; that the defendants had refused 
to furnish the money necessary to convey the 
timber, as they had agreed to do, and that the 

{)laintiff had received only $2,000 altogether, 
eaving a balance of $3,863.15 ; that, further, the 
defendants were carrying away the timber, 
which was plaintiff's sole security for his claim, 
and were refusing to recognize the claim of 
plaintiff for the balance ; that without the 
benefit of a writ of same arrU simple in the 
nature of a conservatory writ of attachment to 
seize in the hands of defendants all the timber 
thus conveyed; and which was still at the mouth 
of the River Nicole t, in order to preserve his 
lien and privilege thereon as a common currier 
or dernier equipeur he would lose his privilege 
and his debt and sustain damage. Petition to 
quash on a number of grounds. — Held, that the 
right of the plaintiff was the right of a dernier 
equipeur according to the usage of the country, 
and that he could, according to Art. 834 of the 
Code of Procedure, seize anddetain them for the 
costs and charges of conveyance, but not for 
damages ; that he had also the rightof a carrier to 
retain the timber until paid the costs of transport 
according to Art. 1679 of the Civil Code,* that in 
consequence he had a right to conservatory pro- 
cess to seize and detain it, and that the affidavit 
was a sufficient affidavit for that purpose. Jrude 
v. Trahan, 7 R. L. 177, S. C. 1874. 

VI. Of Dernier Equipeur. 

184. The privilege of the master and crew of 
a vessel for the wages for the last voyage does 
not apply to a balance of wages for a season's 



* The carrier ha* a right to retain the thing transport- 
ed until he is paid for the carriage or freight of it 1679 
C. C. 



609 



PRIVILEGE. 



PROCEDURE. 



610 



continuous navigation on the St. Lawrence and 
lake*, although the master and crew signed 
articles for the season, and were paid by the 
month and not by the trip. D^Aoust v. Mc- 
Donald & Norris, 1 L. N. 218, & 22 L. C. J. 79, 
S. C. R. 1878 } 2383 C. C. 

185. The privilege upon vessels for furnishing 
a ship on "her last voyage n does not apply to 
supplies furnished during the whole season of 
navigation, though the vessel be one making 
phort trips on inland waters. Owens et al v. 
Union Bank, 1 L. N. 87, 8. C. 1878. 

VII. Or Hotel Keepers. 

186. An innkeeper can exercise his privilege 
for food and accommodation furnished to a guest 
upon effects brought into the hotel by such 
guest, though not his property and not forming 
part of his baggage. Fogarty v. Dion, 6 Q. L. 
R. 163, S. C. 1880. 

IX. Of Landlord. 

187. On the contestation of an opposition 
qfin de disiraire, a cart voluntarily left by 
the owner on the premises of a tenant for 
several weeks was held subject to the 
landlord's privilege for rent in the absence of 
proof that the landlord had reason to know that 
tbe cart was not the property of the tenant. 
Bcaudry & Lafleur & Terry, 24 L. C . J. 150, 
S. C. R. 1880. 

XI. Op Physician. 

188. A claim for medical attendance, though 
in its nature a debt of the community, may be 
recovered from the personal heirs of the wife 
deceased, notwithstanding their renunciation of 
the community. Perrault v. Etienne, 1 L. N. 
471, 8. C. 1878. 

XIII. Of Vendor. 

189. The plaintiff took a writ ofconrervatory 
attachment against the defendant the same day 
that a writ of attachment under the Insolvent 
Act of 1875 issued against him. The plaintiff ob- 
tained judgment on his conservatory attachmen t 
but in an opposition by the assignee — Held, that 
his privilege had lapsed by the insolvency, and 
that as the assignee was not bound by the judg- 
ment against the insolvent, the attachment in 
favor of plaintiff must be set aside. Robertson 
v. Smith k Fair, 23 L. C. J. 207, 8. C. 1879. 

190. In October, 1856, the opposant sold an 
immoveable property in Montreal for the sum 
of £40, converted into a constituted annual rent 
of £2 8s. In the deed of sale it was stipulated, 
that should the purchaser alienate the property 
the rent would become at once exigible. It was 
also stipulated that the vendor, in case of the 
inexecutiou of the conditions of the deed, would 
have the right to retake the said lot of land and 
to re-enter into possession and enjoyment of it, 
and that in the meantime it would remain sub- 
ject to the privilege of bailleur de fonds. The 

froperty passed through several hands, and in 
860, the holder being insolvent, was sold by 
forced sale, and the opposant claimed to be collo- 



cated on the proceeds by privilege for the price 
of sale— Held, that where the property as in this 
instance was sold previous to tbe Code, that the 
droit de resolution remained even though no 
renewal of the registration had been effected, 
and in preference to subsequent hypothecary 
creditors whose claims had been duly registered, 
and where the right had not been exercised be- 
fore adjudication the bailleur could come in by 
privilege on the proceeds. La Cie. de Pret, dec., 
v. Garand, 3 L. N. 379, 8. C. 1880. 

XIV. Of Workmen. 

191. Laborers working in a quarry have no 
privilege on the tools used in quarrying, nor on 
the stone extracted therefrom, especially when 
the tools and the quarry are not the property of 
the person who employed the laborers.* Prevost 
v. Wilson & Rodgers,! L. N. 232, & 22 L. C. J. 
70, 8. C. R. 1878. 

192. Under the Insolvent Act, 1875, day 
laborers had no privilege for wages. Vanal- 
styne & Gray & Stewart, 2 L. N. 302, 8. C. 1879. 



PRIVILEGED COMMUNICATION 
— See EVIDENCE. 



PRIVITY OF CONTRACT— See 
CONTRACTS. 



PRIVY COUNCIL. 
I. Appeal to, see APPEAL. 



PROCEDURE. 

I. Alias Writ. 

II. Amendment of, see Description of 
Parties. 

III. Appearance. 

IV. Articulation of Facts. 

V. Bill of Particulars. 

VI. Calling in Parties Interested. 

VII. Conge Dkfaut. 

VIII. Consent. 

IX. Counsel at Enquete. 

X. Declaration, see PLEADING. 

XI. Delay. 
To Plead. 

XII. Depositions. 

XIII. Deposits. 

XIV. Description of Parties. 



• Bevened In appeal on the ground of acquiescence 
without touching the question of privilege. 24 L, C. J 
179, & 2 L.N. 287. 
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XV. Desirtehent. 

XVI. Discontinuance. 

XVII. Enquete. 
Reinscriptionfor after Deliberi. 

XVIII. Erasures i.nd Notes. 

XIX. Exceptions. 
Delay to File. 
Deposit with. 
Dilatory, 
Preliminary, 

To the Form. 

XX. Exhibits. 

XXI. Exp arte. 

XXII. Faits et Articles. 

XXIII. Filing Plea. 

XXIV. Foreclosure. 

XXV. In Appeal. 

XXVI. In Gases of Conflict of Laws be- 
tween the Provinces, see LAWS. 

XXVII. Incidental Demand, see ATTOR- 
NEYS AD LITEM. 

XXVIII. Informa Pauperis. 

XXIX. In Intervention. 

XXX. Inscription. 

XXXI. Judge's Order. 

XXXII. Judicial Oath. 

XXXIII. Mis en Cause. 

XXXIV. Motion. 
Notice of. 

XXXV. Notice. 
Of Action. 
Of Petition. 

XXlXVI. On Opposition. 

XXXVII. Power of Attorney from 
Foreign Plaintiff. 

XXXVIII. He-hearing. 

XXXIX. Reprise D'instance. 
XL. Return. 

XLI. Service. 

A t Domicile. 

At Prothonotary's Office. 

Bailiff's Right to Make. 

Of Absentee. 

Of Amended Writ. 

Of Attorneys. 

Of Co-defendant. 

Of Company. 

Of Consorts. 

Of Corporation. 

Of Intervention. 

Of Motion. 

Of Parties after Dissolution. 

Of Railway Commissioners. 

OfSaisie Oagerie par Droit de Suite. 

Place of. 

Return of. 
XLII. Special Answer. 
XLIII. Stat of, on Account of Insolvency. 
XL1V. Summons. 

By Advertisement. 
XLV. Under Different Pleas, 

I. Alias Writ. 

193. On the 5th December, 1876, the appel- 
lant was arrested on a capias issued on the 
2nd December and returnable on the 14th. 
Finding that through the delay to execute the 
writ a sufficient delay for the return was not 
allowed, the plaintiff took out an alias writ re- 
turnable on the 18th December — Held, confirm- 



ing the judgment of the court below, that the 
proceeding was valid, and the exception to the 
form filed bv appellant was properly dismissed. 
Richard & Wurtele, 1 L. N. 32, Q. B. 1877. 

II. Amendment of. 

194. In an action of damages — Held, that an 
amendment would not be permitted after the 
production of an exception to the form. La- 
marche & Blanchard, 10 R. L. €78, C. G. 1880. 

195. A copy of an amended declaration must 
be served upon defendant before he can be 
called upon to plead. Fair v. Cassils, 3 L. N. 
338, 8. C. 1880. 

196. An exception to the form was main- 
tained because tne amended writ was not served 
with the full delay before return of action. 
Slater & Belisle, 3 L. N. 238, S. C. R. 1881 . 

197. When the plaintiff has obtained permis- 
sion to produce an amended declaration on 
payment of the costs occasioned by the amend- 
ment, the payment of the costs as taxed by the 

Erothonotarv is sufficient to permit him to file 
is amended declaration, and a demand in re- 
vision of such costs by a judge does not suspend 
the procedure. Chouinard v. Bertrand\ 6 Q& 
L. R. 201, S. G. 1880. 

ILL Appearance. 

198. An appearance and plea by a person 
who was not served in the cause, though the 
writ purported to be addressed to him, will be 
rejected with costs where the evidence shows 
that he was aware of the error in the writ. In 
such case if the party fears that judgment may 
be erroneously rendered against him, his proper 
course is to come in by intervention. The Ex- 
change Bank of Canada v. Napper et al. t 21 
L. C. J. 278, 8. C. 1877. 

IV. Articulation of Facts. 

199. Articulation of facts will not be permit- 
ted in an issue upon a preliminary plea. Rets 
v. Morgan & Baillie, 4 Q. L. R. 184, S. 0. 
1878. 

200. On a petition for an injunction against 
a railway company, articulation of facts were on 
motion rejected. Angus v. Montreal, Portland 
& Boston Railway Co., 2 L. N. 203, & 23 
L.C. J. 161,8. C. 1879. 

201. Under a plea of defense en faits simply, 
no articulation of facts is required in order to 
entitle defendant to costs of enqutte. Maihcwson 
v. O'Reilly, 2 L. N. 322, & 23 L. C. J. 313, 
8. C. 1879 ; 207 C. C. P. 

V. Bill of Particulars. 

202. In an action of damages against a lessee 
for deterioration of the leased premises the de- 
fendant cannot by motion demand a detailed 
statement of the damages charged, but must do 
so by exception to the form. Khiaume A Pan- 
neton, 9 R. L. 594, Q. B. 1879. 

VI. Calling in Party Interested. 

203. In a revendication of a piano the defen- 
dant pleaded that the piano still belonged to the 
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makers and not to him nor the plaintiff— Held, 
that the deliberi would be discharged in order 
to allow plaintiff to bring the party really in- 
terested into the suit. Dudevoir & Bruce, 1 
L. N. 590, 8. C. 1878. 

VII. Conge Defaut. 

204. Congi defend on a rule will be granted 
without costs. Larin v. Deslorges v. Serri, 
21 L. C. J. 206, S. C. 1877. 

205. It is not necessary on a demand for 
congi defaut to give notice to plaintiff. Chalut 
v. Valadt et at., 21 L. C. J. 218, 8. C. 1877 ; 82 
C. C. P.* 

206. Motion for congi defaut and costs on 
motions which had been served not made. 
Motion rejected as to costs. Grant v. Lavoie, 
3 L. N. 392, Q. B. 1880. 

207. Where a motion for congi defaut was 
not made until the fifth day after return no costs 
were allowed. Siegert & HarUand, 3 L. N. 
347, 8. C. 1880. 

208. A congi defaut cannot be obtained by 
the defendant, except he returns into court the 
copy of the writ and declaration served upon 
him. Cherrier v. Torcapel, 6 Q. L. R. 377, 
C.C. 1880. 

209. And he must at the same time pay the 
ordinary co8ts of return. Coadv v. Fraser* 6 
Q. L. R. 384, 8. C. 

Vul. Consent. 

210. Where the attorneys of a garnishee 
agreed that a petition in intervention filed in 
the case be considered to have been served upon 
him (the garnishee , and afterwards revoked 
the eouwnt— IfeiW, hat the revocation had no 
validity until permitted by the court after notice 
to all the parties. Bachand k Bisson & Tru- 
deau, 2 L. N. 324, 8. C. 1879. 

IX. Counsel at Enquete. 

211. Action on a promissory note. Being 
inscribed for enquUe, the parties contented them- 
selves with an admission of certain facts signed 
by the attorneys of the plaintiff and the counsel 
at enquite of defendants, and countersigned 
by the attorneys of the defendants. The action 
was di«inif*e<l with costs. The prothonotary 
having refused to grant a fee for the defendants' 
counsel at enquHe, the defendants appealed 
from the taxation of the prothonotary, and their 
pretension was maintained. Corporation of 
Quebec v. Piton, 5 Q. L. R. 239, S. C. 1879. 

212. On a petition to annul a deed of trans- 
fer, the parties have a right to have a counsel 
at enquGtc, and the fee of such counsel should 
be taxed at §10, as in ordinary cases. Plton 
in re, 4 Q. L. R. 199, 8. C. 187«. 

213 The appearance of a counsel at enquite 
filed of record gives a right to such counsel to 



♦v l l ? 6 T^ 1 * te not returned as hereinabove provided, 
the defendant may obtain the benefit of a default 
ijgunst the plaintiff, and be discharged from the stilt 
witacosts upon filing the copy of the writ served upon 
nun. 83 C. C. P. 



the fee of ten dollars, allowed by the tariff 
against the adverse panv, and such fee will be 
granted if satisfactory affidavits are not filed 
establishing that the pretended counsel at en- 

rite did I not act as such. Laliberti v. Paris, 
Q. L. R. 201, 8. C. 1880. 

XI. Delays in. 

214. A writ under the Lessor and Lessee Act 

W £l 8€r m ed on the 24th Dec » returnable on the 
27th. The 25th was Christmas day and the 
26th was Sunday— Beld, that the one day pro- 
vided by the Code of Procedure* must be held 
to mean aiundical day, and the delay was there- 
fore insufficient. Metayer dit St Onge v. Lari- 
ctieliere, 21 L. C. J. 27, S. C. 1876. 

215. An exception to the form which was filed 
between four and five o'clock on the afternoon 
ol l the last day was held to be in time in the 
absence of any rule of practice to the contrary, 
although the usual hour of closing the prothono^ 
tary s office was four o'clock. The Carillon <* 

(£ B*1876 y ' & BurCK 21 L ' °' J ' 46 ' 

216. A motion for security for costs must be 
made within four days after return, and if vaca- 
tion intervene the motion must be made within 
four days exclusive of vacation. Cartier v 

G m ai % r ? 1 U C - J - 310 » S - C 1877 

217. Where the defendant after the expiration 
of eight days from the filing of a special 
answer made a motion to have certain allega- 
tions of such answer struck out, the motion was 

l"c 1877 V ' Landa% 21 L " C - J ' 247 » 

218. Under the Code a clear day's notice of 
service of motion tor certiorari is sufficient. 
Gates exp. & Stewart, 23 L. C. J. 62, S. C 

lo7o. 

219. Where a writ of ejectment was served on 
Saturday returnable on Mondav-J^M, suffi- 
cient. Boulerisse v. Uibert, 2 Ll N. 1 96, 8. C. 

220. The day's delay in the service of a writ 
of ejectment should be a juridical day. Darbv 
v. Bombardier, 2 L. N. 202, 8. C. 1879. 

221. To Plead.-The 6th December, which was 
a * i riday, demand of plea was made on the de- 
fendants, and foreclosure taken on the Tuesday 
following, being the fourth day from the demand 
including 8und*y--Held, that the delav under 
art. 137 of the Code of Procedure,! should be 
three clear juridical days, and that the fore- 
closure in the case in question was consequently 

nr £ j. J 5aTr«S rtW * lo * L - * . 

222. Where a dilatory exception was filed 
delav to plead to the merits was allowed until 
the dilatory exception was disposed of. Mail- 
loux v. Trudeau, 3 L. N. 162, & 24 L J 189 
S. C. 1880. *««*n.i/.J.UJ», 



dsV&l ^VUT""" U ° n,y 0D6 kerned!.* 
t All pleas to the merit*, whether by excentio n 
otherwise, must be tiled within eight days att?fh^ L? 
pearanoe, except in the casw otherwise provided forte SK 
preceding section. If they are not filed within "„«,? 
delay the adverse part/ may demand them siidif JS cl1 
are not filed withH, tne thrW next following ftiS '«/. 
dam the prothonotary may grant the plaintiff a SLrtjS 
oate of foreclosure. 137 C. C? P. ©ertifl- 
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XII. Depositions. 

223. By Stenography.— Where depositions are 
taken by a short-hana writer without a written 
consent, but both parties have participated with- 
out objection, they will be bound by them. 
Boss v. McGiUivray, 1 L. N. 77, S. C. 1877. 

XIII. Deposits. . 

224. Where money had been tendered to 
plaintiff by an intervening party, and deposited 
in court, and plaintiff moved to be allowed to 
withdraw it — Held, that he could not do so, as 
the tender was a conditional one. Pried v. 
Dillon & Beard, 2 L. N. 195, S. C. 1879; 643 
C. C. P.* 

XIV. Description of Pasties, see Ex- 
ceptions. 

225. An action in which the occupation or 
quality of the defendant is not given will be dis- 
missed on exception to the form, but without 
costs. Huot v. ClouHcr, 6 Q. L. B. 96, C. C 
1873. 

226. In an action to compel the defendant to 
take a deed of Bale of land which it was alleged 
he had purchased, one of the parties was des- 
cribed as of the parish of Montreal instead of 
the city of Montreal. The court below dis- 
missed the action on the ground of the misde- 
scription, that was the only ground mentioned in 
the judgment In appeal, the court said : It is 
true that he has not been properly described ; but 
there was a judgment of this court in the case 
of Morse ana Brooks, where the exception was 
on the ground that the party was described as 
of the township of Orford, when he should have 
been described as of the town of Sherbrooke. 
But the town of Sherbrooke is included in the 
township of Orford, and this court held that 
the partv was rightly described. So here the 
city of Montreal is within the parish of Mont- 
real, and the party was properly described. 
The exception, therefore, should have been dis- 
missed. Fauteux v. Jackson, Q. B. 1876. 

227. Where a writ of summons sets tbrth only 
one of plaintiff's three christian names and indi- 
cates the others by their initial letters, the 
action will be dismissed on exception to the 
form. Gauthier v. Callaghan, 3 Q. L. R. 384, 
S. C. 1877 ; 49 C. C.P. 

228. Where the defendants, a banking corpor- 
ation, were described in the writ as carrying on 
" the trade and business of banking, in the city 
of Montreal, in the district of Montreal and else- 
where " — Held, sufficient. Bureau & The Bank 

*ofB. N. America, 21 L. C. J. 261, Q. B. 1877 ; 
49 C. C. P.f 

• Moneys paid into court cannot, without the authoriza- 
tion of the court, be withdrawn by the partv who paid 
them in. Unless the tender ia conditional, the party to 
whom it is made is entitled to receive the moneys paid tn 
without prejudicing his claim to the remainder. 648 
C. C. P. 

t The writ must state the names, the occupation or 
quality and the domicile of the plaintiff, and the names 
and actual residence of the defendant. In actions upon 
bill8 of exchange or promissory notes (or any other pri- 
vate writings, whether negotiable or not), it is sufficient 
to give the initials of the ohrislian or first names of the 
defendant, such as they are written upon such bills, notes 
or instruments. When a corporate body ia a party to 
the suit, it is sufficient to insert its corporate name and to 
Indicate its principal place of business. 40 C. C. P. 



229. Where a plaintiff in his writ and declar- 
ation gives his christian name as "Thomas," 
proof that he sometimes signed "Thomas J." 
and sometimes " Thomas " is not sufficient to 
support an exception to the form alleging that 
he had two christian names. Hearn & Molony, 
3 Q. L. R. 339, Q. B. 1877. 

230. The description of the defendant in & 
writ of summons should give the actual resi- 
dence and not the domicile. Mariel v. SenecaL, 
22 L. C. J. 107, C. C. 1878. 

231. Where the initial only of defendant's 
christian name is given in an affidavit for 
capias, this is no ground for a petition to quash. 
Hall v. Zemiehon, 4 Q. L. B. 268, S. C. 1878. 

232. The failure to state in the writ the plain- 
tiff's names in full, and the giving a wrong name 
to defendant, are not mere irregularities subject 
to amendment, but nullities, and cannot be 
amended . Parent v. Picard, 4 Q. L. B. 73, 
S. C. 1878. 

233. Plaintiff was described in the lease on 
which the action was based as " Henry S. Scott," 
without any indication of the name for which 
the " 8." stood — Held, on exception to the form, 
that he could maintain an action in the name 
specified in the lease without any further desig- 
nation of his second christian name. Scott v. 
Hardy, 4 Q. L. B. 215, S. G. 1878. 

234. A debtor being sued by a wrong christian 
name, and allowing judgment to go against him, 
cannot afterwards oppose the seizure of bis 
things on the ground that he is not the person 
against whom the judgment was rendered. 
Merchants Bank of Canada v. Murphy, 23 
L. C. J. 215, S. C. 1878. 

235. On exception to the form — Held, that 
the names " Eliza Betil," by which the female 

Slain tiff was known and called at the time of 
er marriage, and by which she was entered in 
her marriage certificate, coupled with her 
designation as the wife of the other plaintiff, 
who was properly named, are a sufficient state- 
ment of her names under Art. 49 of the Code 
of Procedure, * although she was baptized by the 
names of " Marie Liza Betil." Pouliot v. Solo, 
5 Q. L. B. 325, 8. G. 1879. 

236. Where in an action qui tarn the Muni- 
cipal Corporation to whom one-half of the line 
was due was described in the declaration aa the 

"Municipal Corporation of " — Held, that 

the term " municipal " as used in the Municipal 
Code is a term of general description, and not 
part of the title of a corporation. Graham 9. 
Morissette, 5 Q. L. B. 346, C. G. 1879. 



Act to Amend Art. 49 of the Code of Crvn. 

Procedure. 
Assented to 31#f Oct., 1879. 

Her Majesty, by and with the advice and consent of the 
Legislature of Quebec, enacts as follows :— 

1. Art. 49 of the Code of Civil Procedure is amended 
by adding to the second paragraph thereof the following 
words : 

" If the defendant has no domicile or permanent resi- 
dence in this provinoe, the mention of bis surname alone 
will suffice It his christian name cannot be ascertained, 
provided that he be otherwise sufficiently designated hi 
the writ, and that such writ be served upon him persoa- 
allr " 



Uy." 

2. n 



This Act shall come into force on the day of its 
sanction. 

* KwfcNote. 
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237. On an exception to the form— Held, that 
the description of the plaintiff by the title of 
Esquire was sufficient, although the plaintiff was 
a citizen of the United States, and such title was 
unknown there. Bradley & Logan , 3 L. N. 200, 
S. C. 1880. 

238. An action in which the defendant was 
described as " Lisa Blanchard " was dismissed 
on exception to the form, on proof that her name 
was Elizabeth Blanchard, although she was 
called "Lizzie" in her family. Lamarcke & 
Blanchard, 10 R. L. 678. C. C."l880. 

289. And, held, that being an action of da- 
mages it would not be permitted to the plaintiff 
to amend the writ and declaration after the pro- 
duction of the exception to the form. 76. 

XV. Desistement, see COSTS. 

240. A party may desist from an interlocu- 
tory judgment rendered in his favor even after 
motion for leave to appeal from such judgment 
has been granted, and without the consent of 
the opposite party ; and in such case the appeal 
will be dismissed with costs against appellant 
from the filing the desistement. Nadeau & 
Pacaud, 9 R. L. 678, Q. B. 1876. 

XVI. Discontinuance. 

241. Where a hypothecary creditor brought 
hypothecary action against his personal debtor 
— field, that he could not withdraw the hypothe- 
cary conclusions in order to adhere simply to 
the personal ones. Lebrun& Btdard, 21 L. C. J. 
157, S. C. 1877. 

242. After a case has been submitted to the 
court on its merits the plaintiff is not entitled 
to discontinue the action on payment of costs. 
Williamson & Rhind, 22 L. C. J. 166, Q. B. 
1877. 

243. Where an attachment issued against the 
petitioner under the Insolvent Act, and he peti- 
tioned within five days that the attachment be 
quashed, and the plaintiff afterwards filed a dis- 
continuance — Held, that the petitioner having 
proved hit* petition was entitled to a judgment 
on it. Ford v. Short, 21 L. C. J. 198, S. C 1877. 

fXVII. Enquete. 

244. A party inscribing for enqu&te and hear- 
ing at the same time will be sustained in his 
option under Art. 243 0. C. P., although the 
other side has on the same day inscribed for 
enquete in the ordinary way. Bourgouin & The 
M. O. & O. R. R. & Angers, 1 L. N. 131, & 22 
L. C. J. 42, S. C. 1878. 

245. ReinscriptionJor,after DeliberS. — Where 
a deliberd was discharged on motion of plain- 
tiff, after final hearing, in order that they might 
reopen their enquete — Held, that a reinscrip- 
tion with the usual notice was necessary in 
order to get the case regularly on the roll. t>e- 
tine & Griffin, 3 L. N. 92, & 24 L. C.J. 84, & C. 
1880. 

XVIII. Erasures and Notes. 

246. An opposition afin de distraire contained 
a number of erasures and marginal notes not 
referred to or approved. The plaintiff moved 



for its rejection, citing Art 295 C. C. P. — Held, 
confirming the decinion of the court below, that 
the opposition was null by reason of the irregu- 
larities referred to. Dalton v. Doran & Doran, 
1 L. N. 220, & 22 L. C. J. 102, S. C. R. 1877. 



XIX. Exceptions. 



247. Delay to File. — Appeal from a judgment 
of the Superior Court at Terrebonne rejecting 
an exception to the form. The action was for 
$40,000 damages, and was returned on the 27th 
April. On the following day the defendants 
filed an appearance, and on the fourth day from 
return the defendants filed an exception' to the 
form .at halt- past four in the afternoon. On 
motion to reject both appearance and exception 
as irregularly filed the motion was granted as 
to the exception by the Superior Court at 
Terrebonne, but reversed in appeal, on the 
ground that there was no rule of practice re- 
quiring it to be served before four o'clock. 
Carillon & Grenville Railway Co. v. Burch, 9 
R. L. 3, Q. B. 1876. 

248. Deposit with. — In cases under sixty dol- 
lars no deposit is required with preliminary 
exceptions. La Compagnie a" Assurance des 
Oultivaieurs v. Beaulxeu, 1 L. N. 566, & 22 
L. C. J. 267, & 9 R. L. 432, C. C. 1878. 

249. Since the jurisdiction of the Circuit 
Court in Quebec and Montreal has been 
restricted to $100 no deposit is required with 
preliminary pleas in that court. Kennedy & Mc- 
Kinnon, 3Q. L. R. 358, C. C. 1877. 

250. Dilatory. — A dilatory exception, on the 
ground that the money sued for was already 
seized by an attachment, to which plaintiff was 
a party, was allowed. &Halloran& Barlow, 3 
L. N/171, S. C. 1880. 

251. A dilatory exception will lie founded on 
a condition precedent to an action on a deed of 
sale. Bouchard v. Thivierge, 4 Q. L. R. 152, 
C C.1878; 120 C. C. P. 

252. Preliminary. — Filing pleas to the merits 
is not a waiver of a preliminary exception, 
where there is a special reservation by defendant 
of his preliminary pleas. Prtvost v. Jackson, 
3 L.N. 128, C. C. 1880. 

253. Exception to the form will lie where a 
declaration is insufficiently libelled. Soucy & 
Caron, 9 R. L. 718, Q. B. 1875. 

254. The name of respondent was " Thomas 
J." and not " Thomas as in the writ and de- 
claration — Held, confirming court below, that 
this wa« not such a misnomer a<* to found an ex- 
ception to the form. Hearn & Moloney, 1 L. N. 
43, Q. B. 1877. 

255. Where on a saisie gagerit par droit de 
suite the mis en cause objected that he wa-j des- 
cribed by his initials only, and it was shown 
that he had signed the proces verbal in that way, 
the exception was dismissed. Wilson & Rafter, 
2 L. N. 211, 1879. 

256. Where the defendants objected by ex- 
ception to the form to the manner in which 
they were described in the writ and declaration, 
but did not give their proper description — Held, 
that the exception was properly dismissed. 
Dunning & Girouard, 9 R, L. 177, Q. B. 1877. 
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XX. Exhibits. 

257. In an action on a foreign judgment to 
which counts in assumpsit were added, the pro- 
ceedings on motion of defendant were ordered 
to be stayed until a statement of account was 
filed. Holme v. Cdssils, 21 L. C. J. 28, S. C. 
1877. 

258. In an action for rights of succession — 
Held, that under a plea of general denial mere- 
ly the defendant could not file a copy of a 
notarial quittance. Cadieux v. Cadieux, 2 
L. N. 194, S. C. 1879. 

259. Art. 103 of the Code of Procedure, which 
provides that until the exhibits are produced 
and filed the plain tift cannot proceed with his 
action, is incompatible with the 7th Rule of Prac- 
tice of the Circuit Court, which provides for the 
service of a detailed account with the action, 
and has consequently abrogated it. Belanger 
v. Chalijoux, 9 R. L. 447, C. C. 1878. 

XXI. EXPABTE. 

260. A writ of fieri facias which has been 
stopped by an opposition to annul in a cause, 
the record of which has been lost by the 
Quebec Court House fire, is not an exparte pro- 
ceeding, even though the judgment was obtained 
exparte, and that consequently the plain tiff can- 
not renew his proceeding under sec. 5 of Q. 37 
Vic. cap. 15, but must obtain the restoration of 
the record, or procure leave to proceed under 
section 7* of that Act. Bouchard v. Dawson, 
4 Q. Ji. R. 282, S. C. 1878. 

XXII. Faits bt Articles. 

261. A party has not the right to examine 
his adversary sur faits et articles before trial. 
Knox v. Laficur, 1 L.N. 470, &22 L. C. J. 225, 
S. C. 1878. 

262. And where the plaintiff has inscribed the 
case for proof and final hearing, a notice served 
by defendant upon the attorney of his absent 
advejvary two days before the date fixed for 
trial and for faits et articles on the day of trial 
is in time. lb-, k 221 C. C. P. 

263. But when the attorney of an absent 
party, upon whom an order for faits et articles 
has been served, indicates the residence of his 
client, and his option to have him examined by 
commission at such place, the commission will 
be at the diligence and expense of the party re- 
quiring the interrogatories. 16., &223 C. C. P. 

264. The defendant made default, and was 
served w\th faits el articles. He then applied 
for and obtained leave to plead and ignored the 
interrogatories, which were adjudged and taken 
pro confessis. After judgment defendant in- 
scribed in review when held, setting aside the 
judgment of the court below, that in the absence 
of notice of the motion for pro confessis the 
case should have been sent to enquete and the 
pro confessis refused. Morgan k Oirard, 23 
L. C.J. 209,8. C. R. 1878. 

265. Action in damages for breach of con- 
tract. The defendant pleaded to the action and 
the plaintiff filed answers. At this point the 

• Act to provide a remedy for the losses occasioned by 
the burning of the Quebeo Court House. 



plaintiff took out a rule against the defendant 
to have him answer interrogatories on articu- 
lated facts. The rule was returned into court, 
and the defendant on being called made default. 
Entry of default refused on the ground that 
interrogatories are only allowable during trial. 
Beaudry v. Archambault, 3 L. N. 317, S. C. 
1880. 

266. Pro Confessis. — Damages may be sup- 
ported without other proof by failure of defen- 
dant, an absentee, to answer interrogatories, and 
which are held to be admitted. ForUn v. Say, 
3 L. N. 331, S. C. 1880. 

267. Answers to interrogatories cannot be 
divided in order to obain a commencement de 
preuve sufficien t to let in parole evidence. Chris- 
tin k Valois, 3 L. N. 59, Q. B. 1880. 

268. At the hearing of a case in the Superior 
Court, a defendant who is in default to answer 

faits et articles, and makes a motion that he be 
permitted to answer, may, under certain cir- 
cumstance. 4 , obtain from the court a reasonable 
time to permit him to do so, and in case this 
permission is refused, the Court of Appeal may 
relieve him of his default on such conditions as 
itdeems reasonable. McGreevy k Gagni, 10 
R. L. 351, Q. B. 1880. 

XXIII. Filing Plea. 

269. Where a defendant neglects to file an 
original plea, of which a copy has been served 
on the opposite party, and the case proceeds to 
final hearing as in a contested case, the plaintiff's 
attorney may file the copy of plea served on 
him, and stamp it to take the place of the ori- 
ginal plea, without notice to the defendant's 
attorney, or leave or permission of the court. 
Fontaine k The Montreal Loan & Mortgage Co., 
3 L. N. 28, k 24 L. C. J. 161, Q. B. 1879. 

XXIV. Foreclosure. 

270. Where a plaintiff in an action enreddh 
lion de compte neglects to file a contestation of 
the account filed within fifteen days, the account 
is held to be admitted. Hart k Hart, 3 L. N. 
24, & 24 L. C. J. 161, Q. fi. 1879; 527 k 530 
C. C. P.* 

271. Appellant had been foreclosed from 
pleading, and moved the court below for leave to 
plead without producing any plea or alleging 
the nature of the plea, or that there was a bona 
fide defence to the action. The court below 
rejected the motion on the ground chiefly that 
no plea had been tendered. In appeal — Held, 
that the decision of the court below was strictly 
correct, but, as the action was for damages, it 
was intimated that a proper plea being tendered 
leave to plead should be granted. Corporation 
of Princemlle k Pacaud, 3 L. N. 298, Q. B. 
1880. 



• Parties accounted to are bound to take communica- 
tion of the accouiit and voucher* at the nrothonotary's 
office, and to file their contestation* of the account, If 
they couteat it, within a delay of fifteen days, which may 
be extended by the court or a judge upon application 
pursuant to the notice. 627 C. C. P. 

In default of filing the contestations, answers or replica- 
tions within the delay, the party bound to file them is 
held to admit whatever is contained in the document ho 
falls to contest. 680C. C.P. 
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272. Action of damages for $5000, for false 
and malicious imprisonment. The defendant 
appeared and filed an exception to the form. 
The plaintiff without replying to the exception 
demanded a plea to the merits, and having fore- 
closed the defendant from pleading to the merits 
inscribed the case tor prooi exparte. On motion 
to discharge the inscription — Held, where the 
plaintiff had foreclosed the defendant from 
pleading under Art. 131 of the Code of Proce- 
dure,* he could proceed to enquHe exparte with- 
out waiting tor a judgment on the preliminary 
exception. Pacaud v. Corporation of Prince- 
ville, 6 Q. L. R. 81, Q. B. 1880. 

XXVIII. Ik Forma Pauperis. 

273. Where a party had been allowed to 
plead informd pauperis in the court below, she 
was allowed to proceed in forma* pauperis in 
appeal without a new affidavit. Trust & Loan 
Co. & Quintal, 3 L. N. 397, Q. B. 1880. 

274. A defendant who seeks to have the 
plaintiff's leave to plead informd pauperis re- 
voked is not entitled to ask for the dismissal of 
the action. Ouillaume v. City of Montreal, 3 
L. N. 315, & 24 L. C. J. 258, 8. C. 1880. 

275. The permission to plead informdpaw 

Seris includes the privilege of having the defen- 
ant's depositions taken and filed without pay- 
ment of tne usual fees. Laramee & Evans, 3 
L. N. 373, S. C. 1880. 

XXIX. Ik Intervention. 

276. Where an intervenant haying foreclosed 
the other parties from pleading to his interven- 
tion, and obtained judgment exparte without 
adducing any proof of the allegations of his 
intervention, the judgment in review was set 
aside on this ground, and on the ground that, if 
he did not intend to furnish any further grounds 
in support of his intervention, he ought to have 
given notice to that effect to plaintiff. Mc- 
Greevy & Gingrask CoU, 4 Q. L. R. 203, S. C. R. 
1876. 

XXX. Inscription. 

277. A case may be inscribed for enoueHe et 
merites without tne filing of articulations of 
fact and answers, when the delay for filing 
these has expired before the date of* the inscrip- 
tion. BeUay k Quay, 4 Q. L. B. 91, Q. B. 
1874. 

278. And an interlocutory judgment rejecting 
such inscription in a judgment from which an 
appeal will lie. lb. 

279. The plaintiff had given eight days' 
notice to defendant of his inscription for enquite, 
but had not filed the inscription within that 



• Before answering a dilatory exception or any other 
preliminary plea filed, the plaintiff may, ff he thinks the 
exception Is filed solely In order to retard the suit, 
require the defendant in writing to plead to the merits, 
ana may foreclose him if such idea to the merits is not 
filed within elg ht days from the demand thereof. 

In which care the court takes cognizance of no other 
issues than those raited upon the preliminary excep- 
tions. 131 C. C. P. 



time. On motion — Held, insufficient and 
struck.* Latour & Gauthier, 21 L. C. J. 39, 
S. C. 1877. 

280. Notice of — In the Circuit Court, non -ap- 
pealable, where the action has been returned in 
vacation, the notice of inscription for proof and 
hearing on the merits mnst be given at least 
three days beforehand, even where such notice 
is given during term. Neilan v. Demers, 4 
Q. L. R. 300, C. C. 1878. 

281 . For Hearing. — An inscription for hear- 
ing cannot be filed until the enquete has been 
formally declared closed. Brewster & Grand 
Trunk Railway Co. of Canada, 2 L. N. 323, & 
23 L. C. J. 271, S. C. 1879. 

282. A defendant foreclosed from pleading 
cannot inscribe for enquete. Hughes v. Bees, 3 
L. N. 37. & 24 L. C. J. 41, S. C. 1879.- 

283. Motion for leave to appeal from a judg- 
ment setting aside plain tifTs inscription for en- 
quite. The action was met by an exception to 
the form turning on a matter of record only. 
The plaintiff demanded defendant's pleas to the 
merit*, the defendant did not plead and was fore- 
closed The plaintiff then inscribed for enquite 
exparte. The motion was to set aside this 
inscription l*cause the preliminary pleas should 
be disposed of before the case on the merits. 
It was also contended that the inscription ex- 
parte was irregular as the enquite should have 
been general. Appeal allowed. Pacaud & Cor- 
poration of PrincevilU, 3 L. N . 195, & 6 Q. L. R. 
81, Q. B. 1880. 

XXXI. Judge's Order. 

284. An order at the foot of a petition signed 
by a judge described in the petition as being in 
the district will be presumed to have been 
given in that district. Boy v. Fraser, 6 Q. L. R. 
244,8. C. 1877. 

XXXII. Judicial Oath. 

285. The Court of Review may send a case 
back to the court below in order that the judi- 
cial oath be referred to plaintiff. Canadian 
Navigation Co. & McConkey, 1 L. N. 23, Q. B. 
1877. 

286. When the judiciary oath is deferred by 
the court the parties will be heard anew if they 
desire it. Syndics de St. Henri v. Carrier, 4 
Q. L. R. 205, S. C. 1878. 

XXXIII. Mis en Cause. 

287. A person to whom leased premises have 
been sublet contrary to the stipulations of the 
original lease may, in an action in resiliation, be 
mis en cause by mere service and notice of the 
action. Rhtaume & Panneton, 9 R. L. 594, 
Q. B. 1879. 

XXXIV. Motion. 

288. Neither a demurrer nor a special answer 
in law can be tried on motion. Canadian Bank 
of Commerce & Brown, 23 L. C.J. 181, Q. B. 
1878. 



• Notice of the inscription most be girern to the oppo- 
site party at least eight days before that fixed for tne 
proof. 285C.C.P. 
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289. A writ of summons in the nature of a 
prohibition cannot be quashed on motion. 
(TFarrel v. Garneau, 4 Q. L. R. 206, S. C. 
1878. 

290. A motion to strike a delib&ri should be 
made ht-fore the judge seized of the cause. Veil- 
let v. ThifftaulU 10 R. L. 108, S.C. 1879. 

291. Notice of. — A notice of motion given on 
Saturday tor the Tuesday following, the Monday 
intervening being a non-juridical day, is suffi- 
cient. Preston v. Paxton, 23 L. C. J. 210, 
S. C 1877. 

XXXV. Notice. 

292. Of Action. — A laborer employed by a 
municipality is not a public officer so as to be 
entitled to a month's notice of an action against 
him for damages occasioned by the work he 
has executed for the Corporation. Uolton & 
Atkins, 3 Q. L. R. 289, Q. B. 1875. 

293. Municipal councillors who, after the 
expiration of their term of office, and after they 
have ceased to be councillors, are sued for acts 
done in their capacity as councillors, have a 
right to notice or action under art. 22 of the 
Code of Procedure. Morissette v. Corporation 
of Village de Bienville & Corporation of Vil- 
lage of Bienville v. Nadeau, 5 Q. L. K. 362, 
C. C. 1879. 

294. In an action against the mayor of the 
City of Montreal for false arrest, the attorneys of 
the plaintiff gave the following notice : 

" District of Montreal. 
*' Superior Court. 

" David Grant, plaintiff, vs. Hon. J. L. Beau- 
dry, defendant. 

«' To the Hon. J. L. Beaudry, Mayor of Mon- 
treal. 

"Sir, — We give you notice that David Grant, 
of the City of Montreal, salesman and trader, 
will claim from you personally the sum often 
thousand dollars damages by him suffered from 
the abuse made of your authority in causing 
his arrest illegally and for no cause on the 
twelfth day of July last (1878), and that unless 
you make proper amend and reparation of such 
damages within a month judicial proceedings 
will be adopted against you. 

" Yours, Doutre, Branchaud k McCord, 
" Advocates for plaintiff. 

" Montreal, 19th Oct., 1878." 

Held, an insufficient compliance with Article 
22 of the Code of Procedure. Grant v. Beaudry, 
2 L.N. 354, S.C. 1879. 

295. Of Petition. — Notice of a petition by an 
adjudicataire to be put in possession must be 
given to the defendant. Convey v. Smiley & 
Carpenter, 4 Q. L, R. 183, S. C. 1878. 

296. On a petition en desaveu no notice is 
necessary. McClanaghan v. Harbor Commis- 
sioners of Montreal & JJuhamel, 2 L. N. 300, 
8. Crl879. 

XXXVI. On Opposition. 

297. Anopposant may at once demand from 
plaintiff a plea to the opposition instead of mov- 
ing upon hi m under art. 5«6 of the Code of 

'♦Confirmed !n appeal 4 L. X. 898 & now in Su. Ct.— 
Ed. 



Procedure to declare whether he contests the 
same or not. Bertrand v. Pouliot, 4 Q. L. U. 
200, S. C. 1878. 



xxxvrr. power 

Foreign Plaintiff. 



of Attorney from 



298. The plaintiff residing in Scotland 
brought an action to annul a lease. The day 
of the return of the action the defendant made 
a motion for security for costs, which was fur- 
nished the fourth day thereafter. Then the dt«- 
tendant filed a dilatory exception, on the ground 
that no power of attorney had been furnished or 
filed. Motion to dismiss the exception as filed 
too late — Held, dismissing the motion,, that the 
delay to file the exception only ran from the 
time the security was put in. Mitchell v. 
Flanagan, 6 Q. L. R. 295, C. C. 1880. 

XXXVIII. Rehearing. 

299. The fee for rehearing will be allowed 
when the deliberi is discharged without the 
fault of the attorneys and a rehearing ordered. 
Grosleau v. Quebec N. iS. 1\ hood Trustees, 4 
Q. h. R. 203, 8. C. 1878. 

XXXIX. Reprise d'Instance. 

300. Reprise cPinstance vr\\\ not lie after judg- 
ment for the purpose of executing the judg- 
ment in the name of a subrogated creditor. 
Jones & Orebassa & Chevallier, 9 K. L. 546, 8. 
C. 1877. 

301. A petition en reprise d*instance having 
been filed in the prothouotary's office after ser- 
vice upon the parties, and having remained 
eight days uncontested, the petitioner at the 
expiration of that time moved, under arts. 439 
<fc 440* of the Code of Procedure, that it be de- 
clared, admitted and well founded. Motion 
rejected as premature, no demand of plea ap- 
pearing by the record. Hamel & LaUberU, 3 
Q. L. R. 242, 8. C. 1875. 

302. And a judgment of the court declaring the 
continuance well founded is requisite even 
where no cause is shown against the petition. 
JJ y Estimauville & Tousignant. lb. 

303. Under Insolvent Act, 1 875— Held, that 
an appellant could not demand, onthe insolvency 
of the respondent, that his assignee take up the 
instance. McKinnon & Thompson, 23 L. C J. 
95, Q. B. 1878. 

304. An assignee cannot be compelled to take 
up the instance in a suit pending against the 
insolvent. Plessis v. Lajoie, 1 L.'N. 327, & 23, 
L.C.J. 213, S.C. 1878. 



•The continuance may be effected upon petition filed 
in the prothonotary's tltice after being served upon the 
opposite parly. Thin petit km may be contested iu the 
same manner as any suit. 439 C. (J. P. 

If the couti nuance is not contested within the delay-* 
prescribed it is held to be admitted, and in Mich cas>% as 
also when it is declared by ibe court to be well founded, 
the opposite party may continue on from the last pro* 
ceediugs originally taken. 44oC. C. P. 
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XL. Return. 

305. The return day mentioned in a writ of 
prohibition will be deemed, as in ordinary write 
of summons, to have been fixed by the court, 
and need not have been fixed by a special order 
of the judge. Roy & Eraser, 6 Q. L. R. 244, 
S. C. 1877. 

306. On the hearing of an appeal from a 
•judgment by default it appeared by the register 

and papers "of record that the writ was returned 
only on the day after tbat fixed for the return 
day, under an agreement or understanding with 
defendant's counsel that the case would be 
settled on that day. As defendant had not 
pleaded, but allowed judgment to go by default, 
judgment reversed but without costs. Ross & 
Marceau, 2 L. N. 310, & 10 R. L. 143, & 24 L. 
C J. 143, Q.B. 1879. 

307. Where a writ of summons was made 
returnable on a non-juridical day, and the plain- 
tiff returned it the following day, pretending that 
he had a right to do so under Art. 3 of the Code 
of Procedure* — Ueld y maintaining an exception 
to the form, that Art. 3 applied only to delays 
in pleading and not to returns, which were 
radically null if they fell on a non-juridical day, 
except in cases of proclamations of thanks- 
giving, etc., under Art. 2. Champagne & Gri- 
veau & Boisjoli, 10 R. L. 203, C. C. 1880. 

XLI. Service. 

308. At Domicile. — In action of damages for 
libel the writ and declaration were served at 
the residence of the French consul at Quebec, 
where the defendant was dwelling. In his absence 
service was made upon a servant there who 
opened the door to the bailiff and took the 
copies from him, and told him that defendant 
would be back in a quarter of an hour, that she 
would put the papers on bistable and give them 
to him as soon as he came back — Held, that a 
defendant lodging at the private dwelling of 
another, but in rooms partly furnished by him- 
self and taking his meals elsewhere, is validly 
served by leaving the copies with the servant 
employed there. Beam & Moloney, 3 Q. L K. 
339, Q. B. 1877. 

309. At Prothonotary's Office. — It is not ne- 
cessary that a copy of the declaration in an 
action of revendication should be served at the 
prothonotary's by a bailiff, it is sufficient that a 
copy be left'at the office. Hearle & Rhind, 22 
L. C. J. 139, 1 L. N. 101, Q. B. 1878. 

310. Bailiff's Right to Make.— A bailiff does 
not lose his right to make a service in a dis- 
trict for which he is appointed by being ap- 
pointed to another and acting there.t Cie au 
Chemin de Fer de Laurentides & Gauthier, 3 L. 
N. 243, C. C. 1880. 

311. Of Absentee, — An absentee having pro- 
perty here may be sued here, though no per- 
sonal service is made, and though the cause of 
action did not originate here.t Macdonald v. 
Mackay & Routh, 2 L. N. 301, S. C. R. 1879. 



* If the day on which anything ought to be done In 
pursuance of the law fe a non-juridical day sueh thing 
may be done with like effect on the next following juridi- 
cal day. 8C. C. P. 

t With regard to service In another district see Q. 42- 
43 Vic Cap. 21. 



312. Of Amended Writ.— In an action against 
a firm an exception to the form attacking the 
service of amended writ because made a tier the 
original return day was dismissed with cents. 
Eastern Townships Bank& Morrill, 1 L.N. 30, 
Q. B. 1877. 

313. Of Attorneys. — Where an attorney ad 
litem neglects to make an election of domicile 
service is properly made upon him at the pro- 
thonotary's office. Robertson v. Marlow & 
Fairver,~2 L. N. 181, S. C. 1879. 

314. Plaintiff obtained judgment against the 
tiers saisi condemning him to pay money, and 
the assignee served a petition on the attorneys of 
plaintiff, praying that the tiers saisi be ordered 
not to pay tLe money to plain tiff — Held, that 
the service on the attorneys after judgment did 
not bind the plaintiff as the mandate of the 
attorneys had ended. Booth v. Lacroixet al. & 
Holland & Dupuy, 21 L. C. J. 307, S. C. 1877. 

315. OJ Co-aefendanl. — A Corporation having 
its head office and place of business in Ontario 
was sued as co-partners a d co-defendants of a 
person residing at Longueuil, and the only ser- 
vice was upon the latter at Longueuil — Held, on 
an opposition to a judgment against both parties 
by detau't, as there was no evidence of partner- 
ship tlsere was no service upon the Corporation, 
and the judgment quoad them was set aside. Gi- 
beau v. Conway, 2 L. N. 300, S. C. 1879. 

316. Of Company. — On an exception to the 
form — iteld, that a return of service upon an 
employe of defendants at their office and place 
of business was sufficient. Bourgoin v. Mont' 
real, Ottawa & Occidental Railway Co*, 3 L. N. 
134, S.C. 1880. 

317. Of Consorts.-In action against husband 
and wife jointly and severally a copy of the 
writ and declaration mnst be served upon each. 
Dansereau v. Archambault, 21 L. C. J. 302, 8. 
C. 1877 ; 59 & 67 C. C. P. 

318. Of Corporation. — Service upon a pre- 
sident, secretary or agent may be made either 
personally on the officer or at his domicile. 
Board of Temporalities v. Minister & Trustees 
of St Andrew's Church, 3 L. N.379, Q. B. 1880. 

319. Of Intervention.— The service of an 
intervention upon the plaintiffs attorney is a suf- 
ficient service upon the plaintiff*. Rees v. 
Morgan & Baillie,* Q. L. R. 184, 3. C. 1878. 

320. Where a petition iu intervention is 
served upon the parties before allowance, it 
does not require to be served afterwards. Banque 
Ville Marie & Laurin. 3 L. N. 347, S. C. 1880. 

321. Of Motion. — Motion to reject appeal. 
Notice of motion served on a person who had 
been appointed prothonotary held insufficient, 
as he was no longer a practicing advocate. 
Gagnier k Hamel, 1 L. N. 590, Q. B. 1878 

322. The defendant made a motion for perem- 
Hon d'instance. The plaintiff's attorney resided 
in an adjoining district, and the service was 
made personally upon him there — Held, that 
this was a good service, though the plaintiffs 
attorney had elected a domicile in the district 
of Montreal where service could be made. Mc- 
Callum v. Harwood, 1 L. N. 555, & 22 L. C.J. 
279, S. C. 1878. 

323. Of Partners after Dissolution.— Where 
in an action against a quandum partnership 
exception to the form was filed setting up that 
the service was bad, inasmuch as it had been 
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made at the place of business of the firm in the 
ordinary way, and also misdescription in being 
described as " partners" instead of * heretofore 
copartners," whereas the firm was prior to the 
institution of the action dissolved, and notice of 
such dissolution published in a local newspaper 
— Held, that as the dissolution had not been 
registered, and no knowledge of itproved again s 
plain tiffs, that the service was sufficient. Green- 
shields v. Wyman et al, 21 L. C. J. 40, S. G. 
1876. 

324. Of Railway Commissioners. — The Que- 
bec Railway Commissioners were served with an 
action praying that they be ordered not to pro-' 
ceed with the expropriation of the plaintiff's pro- 
perty. They each filed exception to the form, 
objecting among other things to the service that 
it shoula have T>een personal and not at their 
office as they were not in partnership— Held, 
that as the office at which they were served was 
the office at which they transacted their busi- 
ness, and from which they issued notice to 

Slain tiff, that the service was good. Bourgoin 
>, Malhiot, 8 R. L. 396, 8. C. 1876. 

325. Ofsaisie gageriepar droit de suite. — No 
service of a saisie gagerxe par droit de suite on 
the mis en cause is necessary where the mis en 
cause claims to have purchased the goods. 

Wilson & Rafter, 2 L. N; 211, Q. B. 1879. 

326. Place of — This case is before the court 
on the merits of an exception declinatoire. The 
defendants, five in number, are all of the village 
of St. Andrews, in the District of Terrebonne. 
One of them (John Webster) has been served 

Eersonally in the City of Montreal. The others 
ave been served at their domiciles in Terre- 
bonne. Dame Ellen Walker and Isabella and 
Ellen Turner have filed declinatory exceptions 
declining the jurisdiction of the court, on the 
ground that none of them being resident within 
the limits of the District of Montreal, the 
service upon John Webster in Montreal did not 

five the court jurisdiction over the defendants 
eclining the jurisdiction. Counsel for the 
defendants cited C. C. P. 34-38, and 1 Quebec 
Law Reports, page 88, Lemesurier v. Garon 
et al. Counsel for plaintiff cited same articles 
of C. C. P., and referred to C. S. L. C. cap. 82, 
sec. 26. The court maintained the exception. 
Delaronde v. Walker, 8. C 1876. 

327. Where the defendant had left his domi- 
cile three weeks previously to the service there 
of the writ— Hela, good, as there was no proof 
of an actual change of domicile. Waldron & 
Brennan, 2 L. N. 333, & 23 L. C. J. 268, S. C. 
1879. 

328. Defendant, resident in the City of 
Ottawa, was personally served there with a 
summons to appear before the Superior Court, 
in the District of Ottawa, in the Province of 
Quebec. The declaration alleged that defen- 
dant had real estate in the district in which suit 
was brought — Held, on exception declinatoire, 
that the service was sufficient, and that defen- 
dant was properly sued. Caddie v. Cassidy, 2 
L. N. 346, S. C. 1879. 

329. Return of— Where a defendant is des- 
cribed in the writ as of the City of Quebec, and 
service is alleged in the return to have been 
made at his domicile at Quebec, such mention is 



a sufficient indication that the City of Quebec is 
intended. Hearn & Molony, 3 Q. L B. 339, 
Q. B. 1877. 

330. And in such case the omission to state 
the distance from the bailiff's residence to the 
place of service, and from the court house to the 
defendant's domicile or place of service, does not 
invalidate the return. lb. 

331. The return on a rule for folic enchbre 
stated that the service had been made at defen- 
dant's domicile in Stadacona. Evidence being 
adduced on an exception to the form that Stada- 
cona was a village in the parish of St. Rochsde 
Quebec, motion was made and granted amend- 
ing the return accordingly — Held, in appeal, that 
the service and return as amended were suffi- 
cient, and the folic enchere was ordered. Bickell 
& Richard, 1 L. N. 130, Q. B. 1878. 

332. Where a bailiff omits to initial a mar- 
ginal note, and to state the distance from the 
court house to the domicile of the defendant, that 
is good ground for an exception to the form. 
Major v. Chartrand, 21 L. C. J. 303, C. C. 
1877. 

333. The word immatricuUe in a bailiff's 
return of service following art. 78 of the Code 
of Procedure is not sacramental. Cie. du 
Chemin de fer de Laurentides v. Gauthier, 24 
L. C. J. 174, S. C. 1880. 

XLII. Special Answer. 

334. A special answer may be filed to an 
exception to the form. &Farrell v. Garncau, 
4Q.L. R. 206, S. C. 1878. 

XLII I. Stay op an Account of Insolvency. 

335. Where a defendant, become insolvent, 
made a motion asking that proceedings be stayed 
until the assignee had taken up the instance, the 
motion was rejected.* Wilson et al. v. Brunet, 
21 L. C. J. 209, S. C. R. 1877. 

XUV. Summons. 

336. By Advertisement. — The plaintiff in 
Montreal purchased a cargo of oysters from a 
dealer in New Brunswick, paying him therefor 
partly in cash and partly by a ton. The oysters 
having turned out worthless, plaintiff notified 
the seller, and receiving no satisfaction, brought 
action for damages. The defendant having no 
domicile here, plaintiff made affidavit as to the 
bon, and called him in by advertisement under 
art. 68 C. C. P. Judgment was taken by 
default, and defendant appealed. — Held, that 
while a bon or note was properly within the 
meaning of said article, there was no sufficient 
proof that it belonged to defendant at the date 
of the action, and the judgment was set aside. 
Poirier k Lareau, 21 L. C J. 48, Q. B. 1876. 

XLV. Under Different Pleas. 

337. Where the defendant after filing a decli- 
natory exception is required to plead to the 
merits, and then pleads a demurrer, the court 
may order that the declinatory exception be 



* Insolvent Act of 1875 If now repealed. 
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disposed of before proceeding on the demurrer. 
Duchtsnay v. Larotque, 3 L. N. 315, S. C. 
1880. 



PROCESSIONS. 

I. Abolished bt Quebec Act 41-42 Vic. 
Cap. 9. 



PBOCUEATION— See POWER OF 
ATTORNEY. 



PROFANATION. 

I. Of Cemeteries, see CEMETERIES. 



PROHIBITION. 

I. Cannot be Quashed ok Motion. 

II. Grounds of. 

III. Judge may Appear in. 

IV. Judge mat Plead in. 

V. Right of Appeal in, see APPEAL. 

VI. Writ of. 

I. Cannot be Quashed on Motion. 

338. A writ of summons in the nature of a 
prohibition cannot be quashed on motion. 
QFarrel v. Qarneau, 4 Q. L. R. 206, S. C. 
1878. 

II. Grounds of. 

339. As a general rule governing the remedy 
by prohibition it must be resorted to between 
the commencement of the action complained of 
and final judgment; otherwise the want of 
jurisdiction must appear on the face of the pro- 
ceedings in order to justify prohibition after 
judgment If the rate payer have abstained 
from urging before the Magistrate's Court his 
objections to the jurisdiction of the magistrate 
or to the sufficiency of the Municipal Acts, such 
objections will not afterwards be listened to if 
urged collaterally upon proceedings in prohi- 
bition. Simard v. Corporation of the County 
of Monimorcnci, 4 Q. L. R. 208, S. C. 1877. 

340. Action was brought in a Magistrate's 
Court to oust a party from possession of a 
house. There was no exception to the juris- 
diction. After judgment was rendered the de- 
fendant took a writ of prohibition to have the 
Magistrate's Court ordered not to execute the 
judgment, on the ground that it had no jurisdic- 
tion, as the value of the improvements exceeded 
$50. The court below refused to maintain the 
writ of prohibition — Held, that the court of 
appeal would not interfere unless there was a 
delect apparent on the face of the proceedings. 
Bergetin v. Rouleau et aL r 23 L. C. J. 179, 
Q. B. 1878. 



341. Prohibition will not lie to arrest pro- 
ceedings taken before a justice of the peace for 
the recovery of a sum due in virtue of a proces- 
verbal for the opening and maintenance of a 
municipal road if no appeal has been had from 
the homologation of the proces-verbal [within the 
delay prescribed by law, and especially if the 
defendant has acquiesced in the jurisdiction of 
the magistrate by appearing and pleading to 
the merits. Simard & Corporation of the 
County of Montmorenci, 8 R. L. 546, Q. B. 
1878. 

III. Judge mat Appear in. 

342. The judge, whose judgment is attacked 
by prohibition, may appear in answer to the ser- 
vice made upon him. O'Farrel v. Doucet, 4 
Q. L. R. 207, Q.B. 1878. 

IV. Judge Prohibited Mat Plead. 

343. In a case of prohibition, where a convic- 
tion by the council of the Bar of a member of 
the profession is sought to be prohibited, with 
conclusions for costs only against the private 
prosecutor before the bar, the judge may be 
allowed to plead, independently of the other de- 
fendants to the demand for such prohibition. 
(TFarrel & Brassard, 4 Q. L. R. 62, S. C. 
1875. 

VI. Writ of. 

344. A writ of prohibition will lie to restrain 
the proceedings of the Council of the Bar. 
O'Farrelk Brossard, 1 L. N. 32, Q. B. 1877. 

345. Writ of prohibition addressed to the 
school commissioners of the municipality of the 
village of Hochelaga, to the said municipality 
of the village of Hochelaga, to the Corporation 
of the Council of Hochelaga and to the secre- 
tary-treasurer of the county, forbidding these 
parties from proceeding to the sale of the lands 
of the petitioners for school taxes pretended to 
be due to the said school commissioners — Held, 
that the writ would lie in such case.* Morgan 
& CoU, 3 L. N. 274, Q. B. 1880 ; & Mayor, &c, 
of Iberville & Jones, 3 L. N. 277, Q. B. 



PROHIBITION TO ALIENATE— 
See DONATION, SALE. 



PROMISE. 

I. Of Sale, see SALE. 



PROMISES. 

I. At Elections, see ELECTION LAW. 



PROMISSORY NOTES— &e BILLS 
OF EXCHANGE. 
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PROMOTERS. 

I. Op Companies, see COMPANIES. 



PROMULGATION. 

I. Op Acta op Parliament, see ACTS OF 
PARLIAMENT. 



PROOF— See EVIDENCE. 

T. Op Claim in Insolvency, see INSOL- 
VENCY. 



PROPERTY. 

I. Description op. 

II. In the Jurisdiction Giyes Right to Per- 
sonal Action Against Absentee, see ACTION 
Against Absentee. 

III. Meaning op Term. 

IV. What is. 

I. Description op. 

346. Appellant purchased at a bailiff's sale, 
held under a writ of fieri facias de bonis for 
taxes, certain moveable effects forming the 
plant of a brewery, the proprietor of the bre- 
wery not objecting to the sale, and allowing the 
same to remain on the brewery premises on 
.storage. The brewery was some months after- 
wards sold under a writ de terris, the plant 
beiug still thereon and adjudged to the respon- 
dent. Appellant gave no notice of his claim on 
the goods, and filed no opposition to withdraw 
them, but after they were sold to respondent 
sought to revendicate them in his hands — Held, 
dismissing the action, that the said effects were 
immoveables by destination, and although the 
bailiff's sale had, under the circumstances, passed 
the property in the same to appellant; yet, as he 
had allowed his property to be virtually in- 
cluded in the sheriff's advertisement of a 
brewery he had only himself to blame if an in- 
nocent purchaser of the brewery retained all 
the plant which he found thereon when it was 
adjudged to him. Budden & Knight, 3 Q. L. R. 
273, Q. B. 1877. 

347. The opposant was mortgagee of a pro- 
perty oil which was a carding mill. The plain- 
tiff, by virtue of a writ of execution de bonis, 
seized the machinery of the mill, consisting of 
" one horse power steam engine with boiler, belt- 
ing, shafting and chimney complete, and one 
machine called a picker painted red.'*' The mort- 
gagee opposed the seizure by opposition qfin 
oVannuller, on the ground that his mortgage 
attached not only to the said land, but to all the 
build in g8 and improvements thereon, and that 
said fixtures formed part of said mill and were 
immoveable by destination, being fastened with 
nails, lime and cement, and therefore could not 
be seized as goods and chattels under said writ 
— Held, on these grounds, that the seizure was 
an absolute nullity, and could be opposed by 



third parties interested or by the debtor himself* 
or by both. Philion v. Bisson & Graham, 2 
L. tf. 38, & 23 L. C. J. 32, S. C. 1878. 

348. Although the owner of a house is not 
the owner of the ground on which it stands, it is 
nevertheless an immoveable as long as it is not 
demolished, and is subject to the same hypothecs 
by which it was affected when it formed to- 
gether with the ground a single propertr. 
Chaloult & Begin, 5 Q. L. R. 119, S. C.R. 187*9. 

349. In the cafe of a claim against an insur- 
ance company of Ontario — Held, to be a meubU 
incorporet, and whether it were considered the 
property of the wife, or of the succession of the 
liusoand, was governed bv the law of Ontario. 
Parent & Shearer, 2 L. H. 125, & 23 L. C. J. 
42, S. C. 1879. 

350. In a dispute about the right to a frame 
house, which had been built with the materials 
of one which had existed in another place and 
had been pulled down, and which also had been 
treated by the parties as a moveable — Held\ to be 
a moveable, and subject to art. 1027 C. C. 
Quintal v. Mondou, 3 L. N. 166, S. C. 1880. 

351. The plaintiff seized among other things 
on the defendant's railway 3,000 railway sleepers, 
1,950 railway fastenings, and a quantity of cord 
wood and other things intended to I >e consumed 
in. the running of the engines — Held, by all the 
judges, confirming the judgment of the court 
below, that the things so seized could not be 
considered immeubles by destination under art. 
379 of the Civil Code. Wyatt v. Levis & Ken- 
nebec Railway, 6 Q. L. R. 213, S. C. R. 1880. 

352. With regard to a seizure of a quantity of 
office furniture and other things of that kind in 
the offices of the railway, and described in the 
defendant's factum as " ameublement de bu- 
reaux" — Held,* that the opposition had been 
rightly dismissed also as regards these things, 
there being no provision in our law such as is 
contained in the Code Napoleon that " Le* 
objets que le proprUtaire d'unfonds y a places 
pour le service et exploitation de cefonas sont 
immeubles par destination . " lb. 

III. Meaning of Term. 

353. The word "property" used alone in a 
statute includes both moveables aud immove- 
ables. Lepage v. Watzo, 1 L. N. 322, & 22 
L. C. J. 97, & 4 Q. L. R. 81, & 8 R. L. 5%, 
C. C. 1878. 

IV. What is. 

354. A note or bon is property within the 
meaning of art. 68 of the Code of Procedure. 
Poirier & Lareau, 21 L. C. J. 48, Q. B. 1876. 



PROPRIETORS— See NEIGHBOR- 
ING PROPRIETORS. 

L Rights of, with Regard to Boundaries, 
^BOUNDARIES. 



•Casaolt, J., disfietUiente. 
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PROSECUTIONS. 

I. Under Insolvent Act, see INSOL- 
VENCY. 

II. Under License Act. see LICENSE 
LAW. 



PROTEST. 

I. Of Bills and Notes, see BILLS OF EX- 
CHANGE. 



PROTHONOTARY. 

I. Liability of. 

II. Rule Against. 

I. Liability of. 

355. Action of damages was brought against 
the defendants joint prothonotary of the 
Superior Court for the district of Montreal, for 
having issued a saisie-arrU before judgment ille- 
gally, and without any probable or reasonable 
cause — Hela\ that the prothonotary was not 
liable for damages for the issue of a writ of saisie- 
arrit before judgment unless it were proved that 
he acted in bad faith. McLennan & Hubert 9 22 
L. C. J. 294, & 23 L. C. J. 273, Q. B. 1874. 

II. Rule Against. 

356. On a motion by the appellant for a rule 
against the joint prothonotary of the District of 
Sherbrooke to compel them to return a record 
which was before the Court of Review on a 
jr.otion for a new trial — Held, that the proper 
course was to ask the Court of Review for an 
order that the record be transmitted to the 
court below, and then it could be brought up to 
this court. Motion rejected. Fletcher & Mu- 
tual Fire Insurance Co., 2 L. N. 104, Q. B. 
1879. 



PROTHONOTARY'S OFFICE. 

I. Hours of Closing. 

357. Where there were no rules of practice 
fixing the hours of closing the prothonotary's 
office an exception to the form fifed at half-past 
four in the afternoon was held to be in time, al- 
though the usual hour of cloning was four. The 
Carillon & Grenville Railway Co. & Burch, 21 
L. C J. 46, Q. B. 1876- 



PROVINCIAL LEGISLATURE. 

I. Powers of, see LEGISLATIVE AU- 
THORITY. 



PUBLICATION. 
I. Of Libels ik Newspapers, see LIBEL. 



PUBLIC DOMAIN. 

I. In Railways, see RAILWAYS. 



PUBLIC NUISANCE— See NUI- 
SANCE. 



PUBLIC OFFICERS. 

I. Attachment of Salaries of, see AT- 
TACHMENT. __ „ 

II. Salaries of, see EXECUTION, Exemp- 
tions FROM . 

III. Who are, see BAILIFFS, Status of. 

I. Attachment of Salaries of. 

358. On a seizure of salary of an employee in 
the Inland Revenue Department, Montreal, in 
the hands of the collector of Inland Revenue at 
that place— Held, that not he, but the minister 
of Inland Revenue, was the h*ad of the departr 
ment, in whose hands seizures should be made. 
Evans v. Hudon <te Browne, 22 L. C. J. 268, 
S. C. 1877. 

III. Who are. 

359. A day laborer for a municipal corpor- 
ation is not a public officer so as to be entitled 
to a month's notice of action for damages caused 
by the work done in such capacity. Holton & 
Aikins, 3 Q. L. R. 289, Q. B. 1875. 



PUBLIC POSSESSION. 

I. So as to Support Prescription, see PRE- 
SCRIPTION. 



PUBLIC ROADS. 

I. Prescription of, see PRESCRIPTION. 

II. What are, see MUNICIPAL CORPOR- 
ATIONS Roads. 



PUBLIC WORKS. 

I. Power of Government with Respect to, 
mc INJUNCTION. 
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PUBLIC WORSHIP. 

Disturbance of, see RELIGIOUS SER- 
VICES. 



PUNISHMENT— See FINES, 
PENALTIES. 



PURCHASER. 

I. Action by, to Eject a Lessee, see LESSOR 
AND LESSEE. 

II. Remedy of, in Case of Defictexcy of 
Land, see VENDORS AND PURCHASERS. 



PURCHASES— See SALE. 
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QUALIFICATION 635 

QUANTO MINORIS 635 

QUANTUM MERUIT 635 

QUARRYMEN 635 

QUASI DELIT... / 635 

QUEBEC LEGISLATURE 635 

QUEBEC OFFICIAL GAZETTE 636 



QUEBEC STREET RAILWAY 636 

QUEEN'S BENCH 637 

QUEEN'S COUNSEL 637 

QUI TAM 638 

QUORUM 638 

QUO^WARRANTO 638 



QUALIFICATION. 

I. Of Candidates at Elections, see ELEC- 
TION LAW. 



QUANTO MINORIS. 

I. Action of, see ACTION. 



QUANTUM MERUIT. 

I. Action fob, see ACTION. 

II. Allowed to Attorneys ad litem, see 
ATTORNEYS. 



QUARRYMEN. 

I. Privilege of, see PRIVILEGE. 



QUASI DELIT. 

I. Parties Jointly and Severally Liable 
for, see OBLIGATIONS. 

II. Prescription of Damages for, see PRE- 
SCRIPTION. 



QUEBEC LEGISLATURE. 

I. Power of, see LEGISLATIVE AU- 
THORITY. 



QUEBEC OFFICIAL GAZETTE. 

I. Official Notice of Announcements in, 
see EVIDENCE, Official Notice. 



QUEBEC STREET RAILWAY. 
I. Right of, to Level Streets. 

l.An Act of the old Province of Canada, 27 
Vic. cap. 61, authorized the Corporation created 
by it to construct a street railway through Val- 
uers street to the toll gate in the suburbs of 
Quebec, on any of the roads and streets of the 
city for which they might obtain the permission 
of the Corporation of Quebec. Sec. 5 of the Act 
provided further that " its lisses du chemin 
" autorisi auront le meme niveau que la rue et 
" la voieferre'e aura autant que possible la 
"meme declwiW The Act went to say— 
La cits de Quebec, les municipaUtes adjacentes 
ou aucune delles et la dite compagnie sont par 
le present respectivement autonse'es dfaireet d 
passer des arrangements ou stipulations au 
sujet de la construction du dit chemin de far 
" et de tons les travaux qui s'y rattachent et de 
" la circulation des chars sujets aux restrictions 
" contenues dans le present acte d passer des 
" rtglements," etc. The railway constructed by 
virtue of these powers passed in front of the 

{>laintiD?s property, where the roadway was quite 
ow and so badly made as to be at some seasons 
almost impassable. The company therefore 
were obliged to raise the level some two feet 
nine inches in the middle and two feet at the 
sides. The plaintiff complained of this as 
obstructing the entrance to his house — Held, 
that under their Act of Incorporation the defen- 
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QUEEN'S COUNSEL. 



QUO WARRANTO. 
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dants had a right to rafre the level of the street, 
and the Corporation of Quebec had a right to 
authorize them to do so; and, that in any case 
their recourse was against the municipality and 
not against the defendants. Lauzon v. Quebec 
Street Railway Co.,4Q. L.R.18,8. C. R.1877. 



QUEEN'S BENCH. 

I. Right of, to Issue Certiorari, see CER- 
TIORARI, 



QUEEN'S COUNSEL. 

1. Appointment op. 

2. The Provincial Leginlatures cannot author- 
ize the lieutenant governors of the Provinces 
to appoint Queen's Counsel. Lenoir & Ritchie, 
2 L. N. 373, Su. Ct. 1879. 



QUI TAM— See ACTION. 

I. Pleading in Action of, see ACTION. 



QUORUM. 

I. Of Harbor Commissioners, see HARBOR 
COMMISSIONERS. 



QUO WARRANTO. 

I. Power op Court in Cases of. 

3. On a petition in quo warranto against an 
alderman— Held, that the court could exercise 
its discretion as to granting the petition even 
where a good objection was shown. Roy v. 
Thibault, 22 L. C J. 280, S. C. 1878. 

II. Bight to. 

4. Quo warranto will not lie to contest the 
right to a municipal office, which must be done 
in the manner provided by the Municipal Code. 
Fiset & Fourmer, 3 Q. L. R. 334, S. C. R 1877. 
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RAFTS 639 

RADIATION 639 

RAILWAYS 639 

REAL ESTATE 643 

RECEIPT 644 

RECEIPTS 644 

RhCEIVING STOLEN GOODS .'. 644 

RECONDUCTION 644 

RECORDS 644 

RECUSATION 645 

REDHIBITOIRE 646 

REFRESHMENTS 646 

REGISTRAR 645 

REGISTRATION 646 

REGLEMENT DE COMPTE 661 

REINSCRIPTION 661 

RELATIVES 651 

RELIGIOUS INSTITUTIONS 651 

RELIGIOUS SERVICES 652 

REMUNERATION 652 

RENT 652 

RENUNCIATION 653 

REPAIRS 663 

REPARTITION , 653 

REPEAL 653 

REPLICATION 653 

REPORT 654 

REPORTS AND ACCOUNTS 654 

REPRISE D1NSTANCE 654 

REPRISE M ATRIMONIALES 654 



REQUETE CIVILE 654 

RESCISION 655 

RESERVED CASE C55 

RESIDENCE 655 

RESILIATION 655 

RESOLUTION 655 

RESOLUTIONS 655 

RESOLUTION 655 

RESPONDENTIA 655 

RETAINER 656 

RETENTION 656 

RETURN 656 

RETURNING OFFICER 656 

REVENDICATION 656 

REVIEW 656 

REVISION 659 

REVOCATION 659 

REVOCATORY ACTION 669 

REWARD 659 

RIGHT OF ACTION 660 

RIGHT OF WAY 660 

RIPARIAN PROPRIETORS 660 

RISK 661 

RIVER BEACHES 661 

ROADS 661 

ROLLING 8TOCK 662 

ROOFS 663 

RULE 663 

RULES 664 

RULES OF PRACTICE 664 
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RAFTS. 

I. Indictment for Mooring so as to Ob- 
struct a Navigable River, see CRIMINAL 
LAW, Nuisance. 

II. Mooring op, see RIPARIAN PROPRIE- 
TORS. 

III. Name of. 

III. Name of. 

1. Rafts should have the name of owner 
legibly painted on a board to be fixed on the 
raft. 'Defendants fined $20 for neglecting this 
rule. Normandeau & Ghrier, 6 Q. L. R. 46, 
Har. Com. 1874. 



RADIATION. 
I. Of Hypothec, see HYPOTHEC. 



RAILWAYS -See STREET RAIL- 

WAYS. 

I Application of Act. 

II. Expropriation for. 

III. Liability of. 
For Accidents. 

IV. Moveable Property of, not Immove- 
able by Destination, see PROPERTY. 

V. Power of Arbitrators in Expropria- 
tion for. 

VI. Power of Company to Dissolve. 

VII. Right of Execution Against Grand 
Trunk Railway. 

VIII. Rights of Bondholder. 

IX. Rights of Contractors for Construc- 
tion, see CONTRACTS, Interpretation of. 

X. Rights of Shareholders. 

XI. Seizure of. 

XII. Tickets. 

1. Application of Act. 

2. The Consolidated Railway Act of 1879 
(c 42 Vic. cap. 9*) applies to the Quebec, Mon- 
treal, Ottawa and Occidental Railway. Joly & 
Moreau, 2 L. N. 284, S. C. 1879. 

II. Expropriation for. 

3. On action to set aside an award of arbi- 
tration between the Montreal, Ottawa and Occi- 
dental Railway and the defendants — Held, that 
matters of expropriation for the purposes of 
said railway were regulated and governed by the 
Federal Act 38 Vic. cap. 68, and not by the local 
legislature. Montreal Ottawa & Occidental 
Railway v. Bourgouin, 7 R. L. 715, S. C. 1877. 

HI. Liability of. 

4. The defendants, the Grand Trunk Rail- 
way, in carrying their line through the township 
of Tingwick were obliged to cross a stream in 

•For the Railway Consolidation Aot of the Province 
of Quebec, see Q. 43-44 Vic. cap. 48. 



that township known as Trout River, over 
which the plaintiffs had constructed a bridge 
some fifty feet lower down than where the rail- 
road crossed. The Railway, in consequence of 
the sandy nature of the bottom of the river, were 
obliged to lay a very heavy stone foundation, 
which obstructed the natural flow of the water 
to that extent that, escaping from the bridge, it 
rushed with considerable velocity on to the 
bridge of plaintiffs and undermined it. The 
plaintiffs alleged that, in consequence, they had 
been obliged to reconstruct their bridge once 
already, and that again it had been destroyed. 
On the proof the Superior Court in first instance 
allowed $700, which was reduced by the Court of 
Review, and by the Court of Appeal raised again 
to $400. Corporation of Tingwick v. Grand 
Trunk Railway Company, 9 R. L. 346, & 3 Q. 
L. R. Ill, Q. 6. 1877. 

5. For Accidents. — The crossing of the Grand 
Trunk Railway at Levis is recognized as one of 
the most dangerous possible. The Company in 
consequence kept a guardian there, but subse- 
quently removed him. On the 25th January, 
1874, the mail driver between Levis and St. 
Romuald was killed by a train going eastward 
at an unusual hour. The widow sued for 
damages, and a verdict was rendered in her favor 
for $2000. On appeal— Held, that the company 
was responsible, even though thev had taken all 
the precautions required by the feailway Act, if 
they had not taken the additional precautions 
rendered necessary by the exceptionally dan- 
gerous nature of the crossing. Grand Trunk 
Railway Company <k GodbouL 6 Q. L. R. 63, 
Q. B. 1877. 

6. And the fact that a municipal corporation 
was obliged to take precautionary measures at 
the same crossing did not relieve the Railway 
Company from liability, more particularly as 
they hau recognized the dangerous character of 
the crossing by placing a man there, lb. 

7. And the action which resulted from the 
accident could be brought by the widow without 
joining the children, and the court was in no 
way bound to divide the indemnity between 
them. lb. 

8. Plaintiff, a customs officer at St. John's, 
P. Q., was knocked down by a locomotive and 
seriously injured while walking on the track 
near the crossing at that place. Action for 
$6000 was brought. The jury granted $5000. 
—Held, on motion of defendants for a new 
trial, that as the evidence established beyond a 
doubt that plaintiff was walking on the track, 
and not on the highway, as he alleged, that he 
must be held to have contributed to the accident, 
and defendants were not liable.' Wilson v. G. 
T.R.,2 L. N. 45, S. C. R. 1879. 

9. In an action for damages for cattle killed 
on the appellants' road. — Held, that they were 
liable for accidents of that kind occasioned by 
the state of the fences, and that though the road 
really belonged to another. Central Vermont 
R. R. Company &'Paquette, 2 L. N. 390, Q. B. 
1879. 

10. Action to recover damages which the 
plaintiff sustained by reason of an accident to a 
train in which he was a passenger. Plaintiff 
obtained a verdict with damages of $7000. 

•In Supreme Court. 
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Defendants applied for a new trial upon a num- 
ber of ground*, including misdirection, verdict 
again -t evidence and excessive damages. — Held, 
in ihe Privy Council, setting aside the judgment 
of the Queen's Bench which ordered a new trial 
on the ground of excessive damages, that the 
question of evidence was not open to the appel- 
lants ; that there was no misdirection ; and as the 
plaintiff, who was an architect, making a con- 
siderable income by his practice, had been very 
seriously injured by the accident, and as also a 
certain amount of negligence on the part of the 
company's servants had been proved, that the 
damages were not excessive, and a new trial 
should have been refused. Lambkin & South 
Eastern Railway Co., 3 L. N. 162, P. C. 1880. 

V. Power of Arbitrators in Expropriation 
for. 

11. The appellants being lessees of a quarry 
a part of which had been expropriated ana taken 
possession of by the company, respondents 
claimed to be indemnified. Arbitrators were 
accordingly appointed, the majority of whom 
rendered an award condemning the company 
to pay to the lessees "the sum of $35,013, plus 
" $100 per month, from this date, payable on the 
"first of each month, until the company shall 
" have set free the water-course serving to drain 
" the quarries adjacent to the expropriated land, 
" and constructed a culvert to protect the said 
•* water-course, as being the amount of compen- 
" sation for the said price of land and for ail 
'* the damages resulting from the possession of 
" the same. — Held, that the indemnity or com- 
pensation awarded by arbitrators under the 
authority of the Canada Railway Act of 1868 
must consist in a fixed and capital sum of money, 
and not in future monthly payments dependent 
on the completion of a certain work. Bourgoin 
tt al. & The Montreal, Ottawa & Occidental 
Railway <fc Ross, 2 L. N. 131, & 23 L. C. J. 96, 
Q. B., & 3 L. N. 177, & 24 L. C. J. 193, P. C. 
1880. 

12. And held, further, that the arbitrators 
could not by their award condemn the company 
to execute certain works in a certain manner 
under authority of the 6th subjection of the 
7th section of the said Railway Act, 1868. 76. 

13. That the award in these respects being 
bad could not be divided, and must fail alto- 
gether. 76. 

VI. Power of Company to Dissolve, etc. 

14. The Montreal Northern Colonization 
Bail way Company having by an Act of the 
Parliament of Canada, 3b Vic. cap. 82, been 
created a federal railway, for the general ad van- 
age of Canada, and by a subsequent statute (38 
Vic. cap. 68) renamed The Montreal, Ottawa 
and Western Railway Company, afterwards, in 
virtue of a Quebec Statute (39 Vic cap. 2), 
transferred all its property and rights to the Que- 
bec Government — Held, that the company was 
incompetent thus to dissolve itself and to trans- 
fer its property, etc., to another body without the 
sanction of the Federal Parliament. Bourgoin & 
The Montreal, Ottawa & Occidental Railway, 3 
L. N. 185, & 24 L. C. J. 193, P. C. 1880 ; 369 
C. C. 



VII. Right of Execution against the 
G. T.R. 

15. The plaintiffs got judgment against the 
, defendant on the 29th of November, 1873, for 
$7,300 ; and in 1875 proceeded to execute it by 
fifa de bonis, and by attachment in the hands 
of divers garnishees. The execution against 
the goods was contested by opposition, and the 
attachment in the hands of third parties was 
also contested. It was contended, on behalf of 
the Railway Company, that the debt in question 
existed before the statute of 1862, and all that 
the plaintiffs were entitled to under the provi- 
sions of that Act was their proportion of postal 
bonds and of preference shares which the defen- 
dant offered, together with the costs of the sei- 
zure. The plaintiffs 1 answer to these preten- 
sions was that they were not bound by the pro- 
visions of the Act of 1862, because the consent 
of the creditors and of the bond and share 
holders requisite under that Act was not shown ; 
and because the defendants were bound to have 

& leaded the statute in answer to the action, 
ection 25 of the statute says that, u subject to 
the proviso to section 23 " (that is the proviso 
that three-fourths of the creditors should give 
their consent), " no execution shall at any time 
issue agaiust the company on any judgment 
recovered, or to be recovered for any now exist- 
ing debt such as are mentioned in sections 1 
and 2." Sections 1 and 2 mention li the present 
debts of the company owing either in Canada or 
in England to others than the bondholders or 
holders of notarial mortgages registered in 
Lower Canada ; " and the preamble of the Act 
recites that the company has become deeply 
indebted, both in Cauada and in England, on 
simple contract to various persons and corpora- 
tions. The plaintiffs' action issued on the 12th 
of September, 1859, for eleven thousand five 
hundred pounds currency, partly for the price 
of work done in 1854, under a contract with the 
St. Lawrence aud Atlantic Railway Company, 
for grading and ballasting, and which was to 
be ascertained by measurement; and partly for 
damages for loss of profits ; and the issues in the 
case were purely of fact, as to the existence and 
extent of the debt and the damage. The Act of 
1862 was not passed until two years and a-half 
after the plea was fyled. The proceedings 
lasted for fourteen years through all the stages 
of reference to experts, and contestation, and 
rejection of reports, and at last a report was 
adopted, and a judgment rendered upon it in 
1873— Held, that \>y the plaintiffs' own show- 
ing it was a liability on the part of the Grand 
Trunk Railway Company, which they, the 
plaintiffs, claimed to be due to them before the 
passing of the Act of '62, and which was pro- 
vided for by thatstatute. The remaining ques- 
tion was wnether the requirements of the Act 
had been fulfilled by the defendants. There 
was an admission of record which was complete 
as to the consent of the English creditors, but 
the proviso in the 23rd section required also the 
consent of three-fourths in amount of the credi- 
tors resident in America. This was required in 
both cases to be in writing, and in the ca*e of 
the Canadian creditors the writing had been 
destroyed by the fire at Point St. Charles, and 
secondary evidence had been adduced. This 
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evidence was objected to, but had been as com- 
plete as secondary evidence could well be under 
the circumstances, and it would be unreason- 
able not to act upon it. The opposition in the 
one case and the contestation of the seizures in 
the other should be maintained, and the offers 
declared good. McDonald v. G. T. R. 9 S. C. R. 
1876. 

VIII. Rights of Bokbholdeb. 

16. A holder of railway bonds has the right 
by conservatory process to prevent rolling stock 
which is hypothecated for the payment of the 
bonds from being removed from the road. 
Wyatt & Senecal etal.,l L. N. 98, & 4 Q. L. R. 
76, S. C. 1878. 

IK. Rights of Contractors for Construc- 
tion of, see CONTRACTS, Interpretation of. 

X. Rights of Shareholders. 

17. An individual shareholder in a railway 
company will not be entitled to an injunction 
forbidding a special meeting for the purpose 
of sanctioning a lease of the road to another rail- 
road until a meeting has been called at which 
the accounts of the company have been sub- 
mitted, unless fraud by the majority or corrupt 
influence have been proved. Angus v. The 
Montreal, Portland & Boston Railway Co., 2 
L. N. 208, & 23 L. C. J. 161, S. C. 1879. 

XI. Seizure of. 

18. On the contestation of an opposition to 
seizure of the line, plant and rolling stock ot the 
Levis & Kennebec Railway — Held, that railways 
subject to the second part of the Railway Act 
of Quebec, and especially those which have been 
constructed by the assistance of Government, 
form part of the public domain, and cannot be 
sold by judicial sale. Wason Manufacturing 
Co. v. Levis & Kennebec Railway, 5 Q. L. R. 99, 
S. C. 1879. 

19. The railway of an incorporated company 
may be seized and sold in execution of a judg- 
ment in favor of a mortgage creditor. The 
Corporation of the County of Drummond v. 
The South Eastern Counties Railway, 24 L. C. J. 
276, & 3 L. N. 2, Q. B. 1879. 

XII. Tickets. 

20. Railway tickets marked " good only for 
continuous trip within two days cannot be 
used alter the expiratiou of such time in pay- 
ment of fare over part of the route covered by 
it. Livingstone v. The Grand Trunk Railway 
Co., 21 L. C. J. 13, S. C. R. 1876. 



REAL ESTATE. 

I. Donation of, see DONATION. 

II. Partnerships to Traffic in, see PART- 
NERSHIP. 

III. Registration of, see REGISTRATION. 

IV. Sale of, see SALE. 

V. Trading is not a Commercial Matter, 
see PARTNERSHIP. 



RECEIPT— See INTERIM RECEIPT. 

I. Mat be Set Aside. 

II. Set Aside as Fraudulent. 

L Mat be Set Aside. 

21. Action for a balance (exceeding $25) of 
rent due 1st October, 1879. The plea was that 
plaintiff had already instituted a previous action 
tor this balance due lnt October, 1879, and that 
defendant had paid the same and got a receipt 
and discharge in full from plaintiff's attorney for 
all rent due up to that date. Plaintiff answered 
that the date " 1st October" in the previous 
action was an error, and should have been 1st 
August, and that the receipt was given by error 
andi signed by an unauthorized clerk- Held, that 
the error could be proved by witnesses, and that 
on proof of the error the burden was on the 
defendant to show that all the rent sued for had 
been paid. Worthington & Jaques, 3 L. N. 
143, C. C. 1880. 

II. Set Aside as Fraudulent. 

22. The assignee to an insolvent estate sued 
for a sum of money due insolvent under a deed 
of sale. Plea of payment and receipt filed. 
Answer, that the receipt was simulated and frau- 
dulent. Proof, that payment was only by a pro- 
missory note which had been transferred to 
defendant's wife — Held, setting aside the receipt. 
Mclancon k Bessener, 2 L. N. 280, S. C. 1879. 



RECEIPTS— See WAREHOUSE 
RECEIPTS. 



RECEIVING STOLEN GOODS. 
I. Indictment for, see CRIMINAL LAW. 



RECONDUCTION. 

I. Of lease, see LEASE. 



RECORDS. 

I. In Criminal Cases, see CRIMINAL LAW. 

II. Introduction of Papers Foreign to. 

III. Transfer of, see PROTHONOTARY. 

IV. When Incomplete. 

II. Introduction of Papers Foreign to. 

23. An application was made for the court to 
give a certificate that certain papers had been 
fraudulently inserted in the record sent to the 
Privy Council, and that the opinion of one of 
the learned judges had been wrongly stated, and 
a false opinion written over the judge's name. 
It would perhaps be the duty of this court to 
make inquiry whether so gross an irregularity 
had taken place, but on looking at the papers 
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themselves the court found that the papers 
attacked did not form pari of the paper book 
which purported to be the transcript of the 
record, but was simply the argument of counsel. 
This appeared on the most cursor? glance at the 
paper book, and it was impossible to suppose 
that the judicial committee could have been led 
into error, or that any damage could have 
rep u 1 ted therefrom . It was coi n peten t for cou n - 
sel, if they saw fit, to have drawn the attention 
of the judicial committee to it. But this court 
could not give any certificate that it was false, 
because, ho far as the judges know, it was not 
lake. Abbott k Eraser, Q. B. 1877. 

IV. When Incomplete. 

24. Where the affidavit on which a capias 
was founded was missing from the record it was 
held that the capias could not be maintained, 
though the contestation by defendant was mani- 
festly unfounded. Hottt v. Currie k McDonald 
k Gordon, 1 L. N. 53, 8. C 1877. 



RECUSATION. 

I. Op Judges, set JUDGES. 

II. Of Magistrate. 

III. Procedure in Matters of. 

II. Of Magistrate. 

25. A district magistrate was held not to be 
disqualified from sitting in and hearing a cause 
between a local and a county corporation by 
reason of being a rate payer. Corporation of 
Parish of St Guillaumi v. Corporation of 
County Drummond, 7 R. L. 562, Q. B. 1876. 

III. Procedure in Matters of. 

26. Where one of the parties to a suit filed a 
recusation of the judge before whom a motion 
was to be argued, and the judge answered that 
there was no ground for it — Held, i hat the recu- 
sation must either be withdrawn or disposed of 
before the case could proceed. Montreal City 
and District Savings Bank v. Geddes et al., 2 
L. N. 271, S. C. 1879. 



REDHIBITOIRE— See ACTION, 
Redhibitory. 



REFRESHMENTS. 

I. Supplied at Elections, see ELECTION 
LAW, Bribery, kc. 



REGISTRAR. 

I. Action by, for Fees. 

II. Duties, &a, of. 

III. Liability of. 



I. Action by for Fees. 

27. He was registrar, and the defendant was 
returning officer, and required from him the 
election lists, which were furnished, and the 
action is brought for the price of the work. 
The defendant did not plead ; but submitted 
himself to the judgment of the court — Held, 
reversing the judgment of the court at Juliette, 
that the plaintiff was entitled to lie paid by the 
returning officer who had requested him to do 
the work, although the returning officer had 
not received the amount from the Government. 
Rochcr v. Leprohon, S. C. R. 1876. 

II. Duties, <fcc., of. 

28. The provisions of cap. 37 of the Con. 
Stats, of Lower Canada, sees. 74, 75 k 76, 
relating to the deposit by registrars of the 
official plans and books of reference for each 
registration division, have been abrogated in 
virtue of Art. 2613 of the Civil Code, by the 
express provisions on the same subject contained 
in Arts 2168, 2169, 2170 & 2171 of the same 
Code. Montizambert k Dumontier, 4 Q. L. K. 
235, A 8 R. L. 199, Q. B. 1877. 

29. And a registrar cannot be condemned to 
pay the fine imposed by the first-named statute 
tor failure to keep from day to day the index 
required by Art. 2171 of the Civil Code. lb. 

III. Liability of. 

30. A registrar is responsible to the creditor 
for any damage caused by the omission of a 
hypothec in his certificate furnished to the 
sheriff, and the creditor may proceed against the 
registrar to recover the amount with interest, 
without showing that the debtor and others 
liable on the hypothec are insolvent. Trust 
and Loan Co. of Canada k Dupras, 3 L. N. 
332, Q. B. 1880. 



REGISTRATION.* 

I. After Action Brought. 

II. Delay to Register. 

III. Effects Acceptance of Delegation, 
see HYPOTHEC, Delegation. 

IV. Not Equivalent to Acceptance of 
Delegation of Price of Sale, see VENDORS 
AND PURCHASERS. 

V. Of Bailleur de Fonds. 

VI. Of Constituted Rent. 

VII. Of Customary Dower. 

VIII. Of Death of Testator. 

IX. Of Donation, see DONATION. 

X. Of Hypothec. 

XI. Of Immoveables. 

XII. Of Marriage Contract. 

XIII. Of Mortgage on Merchant Ship- 
ping. 

XIV. Of Rights of Succession. 

XV. Of Sale. 

XVI. Of Servitudes. 

XVII. Priority of. 

XVIII. Renewal of. 



• For Amending Acts, $ee Q. 42-48 Vic. cups. 16 and 
17; 4&-44 Vic cap*. 17; & 44-46 Vie caps. 16 & 21. 
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I. After Action Brought. 

31 . The registration of a deed of Rale of an 
immoveable after the institution of an hypothe- 
cary action against it confer* no title on the 
purchaser. La Soc. de Construction Metropolis 
taint v. Beatichamp & David, 3 L. N. 135, S. C. 
1880. 

II. Delay to Register. 

32. One cannot plead that a will was not re- 
gistered within the delay required by law, if 
their rights have been acquired subsequently to 
the actual time of registration . Dufresnt v. 
Bulmer, 21 L. C. J. 98, S. C. 1877. 

V. Of Bailleur de Fonds. 

33. The registration at any time of a deed of 
pale of immoveables passed prior to the Registra- 
tion Ordon nance of 1841, save in the case of 
prescription, has the effect of preserving the 
privilege and hypothec of the vendor as against 
a third holder who has had open and public 
possession, but who has not registered his title 
until after the registration of the deed of sale. 
Hibert v. Mtnard, 23 L. C. J. 331, S. C. 1876. 

34. On the 6th July, 1874, appellant, by deed 
before notary, sold an immoveable for $788, the 
purchaser undertaking by the deed to pay in 
discharge of the vendor $428 due to La Corpora- 
tion Episcopate Romaine de Montreal, the auieur 
of appellant, and appellant, reserving a privilege 
and bailleur defonds for the balance. The deed 
remained unregistered until 21st August, 1874, at 
which date the respondent caused a memorial 
thereof to be registered, which indicated and set 
forth the conveyance ol the property registered, 
without mention of any balance due thereon to 
the vendor of the purchase money. On the same 
day as the registration the purchaser gave the 
respondent an obligation for $6000, with hypo- 
thec on the immoveable in question, which was 
duly registered. It was not until 7th September, 
1874, that the vendor caused his deed of sale to 
be registered. He then did so by transcription 
at full length — Held, on a contestation of the 
collocation of the proceeds of the property, that 
the registration of the purchaser's title by the 
respondent in order to euable them to take a 
hypothec on the property did not preserve to 
the vendor his privilege of bailleur defonds, and 
that the mortgage of the respondent should be 
collocated by preference. Ctiarlebois & La Sort- 
6t6 de Construction Metropolitaine, 24 L. C.J. 
20, Q. B. 1878. 

VI. Of Constituted Rent. 

35. Under an emphyteutic lease from a seignior 
the leasee is also a seignior, and all concessions 
made by him d litre de cens or of constituted 
rent are exempt from registration. McCord 
& Les Religieuses Sceurs de V Hotel Dieu de 
Montreal, 2*L. N. 417, Q. B. 1879. 

VII. Of Customary Dower, set 44-45 Vic. 
Cap. 16. 



VIII. Of Death of Testator. 

36. The father of respondent's husband gave 
a property in Montreal to two brothers of respon- 
dent's husband, with substitution in favor ot the 
donee's children, subject to a charge of £800, 
which they were to invest for respondent's hus- 
band. The £800 was also subject to a substi- 
tution in favor of the donee's children, with right, 
however, to the donee to will the usufruct to 
his widow, the respondent, all of which really 
occurred. One oi the brothers died, leaving 
three children, one of whom assigned his share 
in the £800 to appellant, who brought action 
against the detenttur to recover. The respondent 
intervened, claiming the usufruct. Appellant 
contested on the ground that the declaration of 
the death of respondent's husband had not been 
registered in conformity with 2098 C. C — Held, 
that appellant could not invoke the non-registra- 
tion as, until the death of respondent's husband, 
she, appellant, had no rights. Brouillard & 
Gunn, 2 L. N. 228, Q. B. 1879. 

X. Of Hypothec. 

37. The mention in a deed of mortgage of the 
existence of a previous mortgage is not sufficient 
to give priority to the mortgage thus mentioned 
if it has not been regularly registered, nor will 
the consent of the second mortgagee be inferred 
from such mention, as the most express consent 
onlv on the part of the second mortgagee can 
relieve the first mortgagee from the necessity of 
registration. Jeannot <fc La Cie de Pret et Credit 
Fonder & Pope, 24 L. C. J. 28, S. C. 1878. 

38. The registration of a hypothec within 
thirty days of the insolvency of the person 
against whose estate it is registered is null. 
Dwyer & Fabre & McCarron, 24 L. C. J. 174. 
S. C. 1879. 

39. The registration of a hypothec within 
thirtv days previous to an assignment under 
the insolvent Act, 1875, is without effect, and 
especially when the hypothec was granted by 
the debtor while insolvent to the knowledge of 
the creditor receivingsuch hypothec. McGauv- 
ran & Stewart, 3 L. N. 423, Q. B. 1830. 

40. On a contestation arising out of the col 
location of the parties ou an assignee's dividend 
sheet— Held, that a hypothec given to the Cor- 
poration of Three Rivers lor moneys a ivanced 
under authority of 20 Vic. cap. 130, does not 
require registration in order to preserve its 
privilege. Peloquin & La Sociftf de Construc- 
tion St. Jacques, 3 L. N. 348, S. C. 1880. 

XI. Of Immoveables. 

41. Effect of.— The defendant was the pur- 
chaser of an immoveable which he caused to be 
registered within thirty days and took possession 
of Previous, however, to the registration of such 
sale the vendor gave a hypothec to plaintiff on 
the same immoveable, which was immediately 
registered in advance of the defendant's sale, 
though subsequently to his possession.— Held, 
that the hypothec was preferable to the bale. 
Adam & Flanders, 3 L. N. 5, Q. B. 1879. 

XII. Of Marriage Contract. 

42. Where by a contract of marriage a piece 
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of land was given to the husband by his father 
and mother, but subject to a prohibition to 
alienate — Held, that the right of the father and 
mother to take back the property on the death 
of their eon was not affected by the fact that the 
contract had never been registered. Pepin & 
Covrchine, 2 L. N. 397, Q. B. 1879. 

43. Where a wife claimed on the estate of her 
husband, an insolvent trader, under her marriage 
contract, and the creditors contested, on the 
ground that the marriage contract was not 
registered within thirty days, as prescribed by 
the Insurance Act, 1864 — Held, maintaining the 
contestation. Dussault & JJeseve & Prevost, 1 
L. N. 140, & 22 L. C. J. 56, S. C. R. 1878. 

XIII. Of Mortgage on Merchant Vessel, 
see MERCHANT SHIPPING. 

XIII. Of Rights of Succession. 

44. The right of children to succeed to their 
mother's share in the property of the community 
after her death, though unregistered, is not 
affected by the registration of a mortgage given 
by their father subsequent to the death of his 
wife, notwithstanding anything contained in 
article 2098 C. C. Dallaire & Gravel, 22 L. C. J. 
286, & 2 L. N. 15, Q. B. 1878 ; 607 C. C. 

XIV. Of Sale. 

45. In an action in declaration of a hypothec, 
defendant pleaded inter alia that at the time of 
the registration of the deed of sale under which 
plaintiff claimed he was in open and public 
possession of the land in question as his auteurs 
had been before him, and even if their title was 
not registered their possession at the time of 
the registration, under which plaintiff claimed, 
was sufficient to destroy plaintiffs hypothec on 
the land in question," her deed having been 
registered only in 1876, forty-three years after 
its execution — Held, that the registration at any 
time of a deed passed before the Registry Ordou- 
nance of 1841 had the effect of preserving the 
privilege of the vendor as against a third holder, 
even with open and public possession, but who 
has registered his title only after the registra- 
tion of the first deed. Hubert & Menard, 10 R. L. 
6, S. C. 1876. 

46. Until the purchaser of an immoveable has 
registered his title the creditors of the vendor 
may, subsequently to the sale, obtain a valid 
legal hypothec on such property. Lefebvre v. 
Branc&aud, 1 L. N. 230, & 22 L. C. J. 73, S. C. 
R. 1878. 

47. On the 13th January, 1877, defendant 
obtained a deed of sale and transfer of a certain 
immoveable property, and entered into actual 
possession thereof, but neglected to register his 
deed. On the 3rd of March following the 
plaintiff obtained a judgment agains't the auteur 
of defendant, and registered it on the 8th of the 
same month, against the property in question — ■ 
Held, that his title prevailed over that of the 
purchaser who was ordered to quit. Tellier v. 
Fag€ 9 2 L. N. 156, S. C. R. 1879. 

48. On the contestation of a report of distri- 
bution of the proceeds of a judicial sale of land 
the following facts appeared : A private sale of 
the land in question by the husband of the con- 



testant in 1868 ; a resale of the land by the pur- 
chaser to the defendant the following year. The 
first sale was registered in 1876 ; the second sale 
was never registered, but the defendant, in 1874, 
gave a mortgage to plaintiff, which was duly 
registered at the time, and also another about the 
same time, also duly registered, to another of 
the collocated parties. The report was con- 
tested by the widow of the first vendor, 
who claimed for a balance of the bailleur de 
funds — Held, that as the second deed of sale 
was not registered that the mortgages given 
under it, though registered prior to the registra- 
tion of the first deed of sale, hail no legal effect 
whatever. Amiot v. Tremblay & Reid, 2 1». N. 
196, S. C. 1879; 2098 C. C. 

49. But held, at the same time, that as the 
price of the land must have fallen into the 
community which existed between her and her 
husband, that only a half belonged to her in 
quality of legatee and testamentary executrix. 

XV. Priority of. 

50. Where the delay for renewing registra- 
tions under the cadastre expired between the 
date of the debtor's insolvency and the sale of 
his lauds by the assignee — Held, that a bailleur 
de fonds claimant who had not renewed the 
registration of his hypothec would nevertheless 
be collocated by preference to a mortgagee who 
had enregistered under the cadastre, but whose 
hypothec was subsequent in point of time to 
that of the said bailleur defonas claimant, as at 
the date of the insolvency the latter's delay to 
renew had not expired, and no renewal of regis- 
tration could have affected the lands after they 
had passed into the hands and possession of the 
assignee ; and, even had such a renewal been 
made it would not appear by the registrar's 
certificate, which in matters of insolvency would 
only show registrations up to the date of the 
attachment or assignment, and not (as under 
699 C. C. P.*) up to the day of sale. Brunelle 
v. Lafleur, 4Q.LR. 341, Q. B. 1878. 

51. The vendor of an immoveable property 
having registered the deed of sale on the 31st 
day (one day after the thirty days allowed by 
art. 2100f of the Civil Code) a creditor of the 
purchaser obtained from him, and registered 
within the thirty days, a mortgage against the 
property — Held, that the vendors claim was pri- 



*As soon as immoveables have been adjudged the 
sheriff must procure from the registrar of the reglstra 
tion division in which each immoveable is situated a 
certificate of the hypothecs charged upon such immove- 
able and registered up t > the day of sale, which certifi- 
cate the registrar is bound to furnish on payment of the 
fee established by order of the governor in council. The 
-word " hypothec " as regards this certificate include* 
privileges and all other charges upon real estate. 699 
C. C. P. 

t Persons conveying Immoveables by sale, gift or ex- 
change preserve all tneir rights and privileges by regis- 
tering the deed of alienation within thirty days from it* 
date, even against persons registering their rights 
between the dates of such deed and oi its registration. 
The right oi the vendor to take back an immoveable, 
sold iu i he case of non-payment of the price, does not 
affect subsequent purchasers who have not subjected 
themselves to such right, unless the deed In which it is 
stipulated has been registered as in ordinary oases ; never- 
theless the vendor in this mutter, as well as for securing 
the price, has all the advantage ot the delay of thirty days. 
2100 C. C. 
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vileged, the hypothecary creditor's mortgage 
being without effect as long as his debtor's title 
was not registered. Pacaud & Constant, 4 
Q. L. R.94,S.C. R. 1878. 

52. The plaintiff omitted to renew a hypothec 
which he had on a property under the cadastral 
system, and, having obtained judgment on his 
hypothec, proceeded to execute it, but was met 
by an opposition founded on a sale which had 
taken the place of the property two days after he 
had obtained judgment, and which sale had been 
duly registered — Held, that the sale had pre- 
cedence of his hypothec, notwithstanding the 
judgment. Thayer & Ansell & Moss, 2 L. N. 75, 
S. C., & 3 L. N. 242, & 24 L. C. J. 181, 8. C. R. 
1879. 

53. The renewal of a hypothec in virtue of 
the law establishing the cadastre can only be 
made by the notice prescribed by Art. 2172 of 
the Civil Code. RousseU & Bureau, 5 Q. L. R. 
369, S. C. R. 1879. 

54. And therefore a transfer of a hypothecary 
claim made during the period fixed for the 
renewal of real rights, even when the transfer 
conforms to all the conditions prescribed by 
art 2168 of the Civil Code, will not give to the 
transferee the rank of *uch hypothec, unless the 
transfer is accompanied by such notice, lb. 



REGLEMENT DE COMPTE— See 
ACCOUNTS. 



REINSCRIPTION. 

I. For Ekquetk After Delibere, see PRO' 
CEDURE, Enquetk. 



RELATIVES. 
I. Action by, see ACTION of Damages. 



RELIGIOUS INSTITUTIONS. 

I. Exemption from Taxation. 

55. The property known as Nun's Island, 
occupied by the Nuns of the Congregation of 
Notre Dame, and the products of which are 
devoted to the maintenance of that religious 
community and other establishments of a 
religious and educational character, is exempt 
from taxation under Art. 712 of the Municipal 
Code, which exempts properties belonging to 
Fabriqued or to religious, charitable or educa- 
tional institutions, and not possessed solely by 
them, to derive a revenue therefrom. The Cor- 
poration of Verdun v. Les Sceurs de la Congre- 
gation de Notre Dame de Montreal, 1 L. N. 619, 
3. C. 1878, & 1 Q. B. R. 163, & 4 L. N. 15, 
Q. B. 



RELIGIOUS SERVICES. 

I. Disturbance of. 

56. On a certiorari from a conviction for dis- 
turbing divine service— Held, that chap. 22 of 
C. S. L. C. has been repealed by 32-33 Vic. 
cap. 20,* and that a conviction for having 
" resisted the said W. 8., churchwarden of said 
church, by forcibly occupying in opposition to 
the directions of him, the said W. S., the seat 
set apart and reserved for the choir when ordered 
and required so to do by the said S., did not dis- 
close a disturbance of a congregation met for 
religious worship such as is referred to in said 
Act.t Gates exp. & Stewart, 23 L. C. J. 62, 
S. C. 1878. 



REMUNERATION. 

I. Of Advocates, see ADVOCATES. 

II. Of Agents, see AGENTS. 

III. Of Architects, see ARCHITECTS. 



RENT. 



I. Action for. 

II. Demand fob, see LESSOR AND 
IiESokci. 

III. Emphyteutic. 

IV. Liability fob, see EXECUTION, Ex- 
emptions. 

V. Liability of Tenant who Pays in Ad- 
vance, see LESSOR AND LESSEE. 

VI. Constituted. 
Prescription of. 

VII. Life. 

I. Action fob. 

57. Defendant leased a house from plaintiff 
for a year from 1st August, rent payable 
monthly. On the 10th October he left it and 
took away all his things. None of the rent 
had been paid. The action was for rent accrued, 
and for damages equivalent to that to accrue — 
Held, that a judgment for so much for rent due 



• Whosoever by threats or force unlawfully obstructs 
or prevents, or endeavors to obstruct or prevent, any 
clergy man or other minister in or from celebrating 
dlviue «ervlce, or otherwise officiating in any church, 
chapel. meetiug-hou»e, school-house, or other place used 
for divine worship, or In or from (he perfonnxncc of his 
duty in the lawful burial of the dead in any churchyard 
or other burial place, or strikes or otters any violence to 
or upon any civil process, or, under the pretence of 
executing any civil process arrests any clergyman or 
other minister who is engaged in, or to the knowledge 
of the offenuer is about to engage in, any of the rites or 
duties in thin section aforesaid, or who, to the knowledge 
of the oflender, I* going to perform the same, or returning 
from the performance thereof, is guilty of a misde- 
meanor, and shall be liable to be impricoued in any gaol 
or place of confinement other ttisn a penitentiary for 
any term less than two years, with or without hard labor. 
C. 8243 Vie. cap. ft), sec. 80. 

t Whosoever wilfully disturbs. Interrupts or disquiets 
any a semblage of perrons met for religious worship, or 
for any moral, social or benevolent purpose, by pr tan* 
discourse, by rude or indecent behavior, or by making a 
noise, either within the \ lace of such meeting or so near 
it as to disturb the order and solemnity of the meeting, 
may be arrested. 82-88 Vic. cap. 20, s.c 37. 
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and to become due was good without mention 
of damages. Theroux v. Blanchard, 2 L. N- 
331, S. C. R. 1879. 

58. A seizure for rent not jet due will be 
maintained, but no condemnation granted until 
after the rent has accrued. Joseph v. Smith, 3 
L.N. 115, S. C. 1880. 

II. Demand op, see LESSOR AND LESSEE. 

59. Where the lessee is insolvent, the lessor 
is not obliged to demand payment of the rent 
before bringing an action. Plante v . RobitailU, 
4 Q. L. R. 225, S. C. 1878. 

HI. Emphyteutic. 

60. The creditor of an emphyteutic Tent has 
a right of action in declaration of his hypothec 
where the property ha* been Hold at sheriff's 
sale subject to his rent, although no mention is 
made of it in the sheriff's title, and in such case 
the sheriff's title will be declared faux. Car- 
penter k Dery, 8 R. L. 283, Q. B. 1877. 

VI. Constituted. 

61. Prescription of.— The only prescription 
applicable to arrears of rentes constituies due 
up to the time the Civil Code of Lower Canada 
came into force is that of thirty years, and the 
prescription applicable to arrears accrued since 
the Code that of five years. Bethune k Charle- 
bois, 23 L. C. J. 222, k 2 L. N. 135, 3. C. R. 
1879. 

VII. Life. 

62. Arrears of life rent accrued since the 
, coming into force of the Code aie prescribed in 

five years. Lemaire v. Payment, 9 R. L. 513, 
S. C. 1879. 



RENUNCIATION. 

I. Op Judgment, Costs after, see COSTS. 



REPAIRS. 

I. To Vessels, see MERCHANT SHIP- 
PING. 



REPARTITION. 

I. Of Cotization for Erection of Par- 
ishes, see CHURCH FABRIQUES, COMMIS- 
SIONERS. 



REPEAL. 

I. Of Statutes, see Acts of Parliament. 



REPORT. 
I. Of Experts, see EXPERTS. 



REPORTS AND ACCOUNTS. 

I. Liahility for, see CORPORATIONS. 



REPRISE D1NSTANCE— See PRO- 

CEDURE. 

I. In Appeal, see APPEAL. 



REPRISE MATRIMONIALES— See 
MARRIAGE CONTRACTS. 



REPLICATION— See PROCEDURE. 



REQUETE CIVILE. 

I. Affidavit for. 

II. Grounds of. 
HI. In Appeal. 

I. Affidavit for. 

63. An affidavit to a petition for a requete 
civile cannot be amended, but the petition itself 
may be amended, no affidavit being necessary to 
support such petition. Voligny v. Corbeilte k 
Corbeille, 1 L. N. 130, k 22 L. C. J. 50, 8. C. 
1878. 

II. Grounds of. 

64. In an election case— Held, that a judge 
in chambers cannot on petition correct a 
final judgment in a cause and render another 
judgment on documents which were not in the 
record at the time the first judgment was 
rendered. Brossard k Langevin, 9 R. L. 153, 
S. C. 1877. 

65. But semble, that a clerical error in an 
interlocutory judgment may be corrected on 
petition . lb. 

66. Where, by false statements, and in con- 
sequence of the absence of certain receipts 
which had been mislaid, a person obtained an 
order of the court for the possession of certain 
goods belonging to an insolvent estate, the judg- 
ment was aet aside on requite civile. Cable k 
Stewart k Bayard, 21 L. C. J. 121, S. C. 1877. 

67. A requite civile which does not on its face 
came within the provisions of art. 505 of the 
Code of Procedure may be rejected on motion.. 
Macdougall et al. k The Union Navigation Vo.' 
21 L. C J. 63, Q. B. 1877. 

68. A judgment duly signed and paraphed 
by the judge cannot be attacked by requite 
civile as being an incorrect copy of the judg- 
ment. Carter v. Molson k Holmes, 21 L. C. J. 
210, S. C. 1877. 

69. Requite civile will not lie to set aside a 
judgment on the ground of error in the draft 
and register of such Judgment . Holmes k Car' 
ter, 23 L. C. J. 50, Q. B. 1878. 
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III. In Appeal. 

70. Semble, that a remote civile will lie in 
appeal in certain cases. Mampson v. Thompson, 
2 L. N. 206, Q. B. 1879. 



RESCISION. 

I. Of Contracts, see CONTRACTS. 

II. Of Deeds, see DEEDS. 

III. Op Sale, see SALE. 



RESERVED CASE. 

I. Cannot be Had Without Trial or Con- 
viction, see CRIMINAL LAW. 



RESIDENCE. 

I. Of Dependant Should be Giten in Writ, 
see PROCEDURE, Description op Parties. 



RESILIATION. 

I. Op Deed of Donation, see DONATION. 



RESILIATION. 

I. Of Sale op Moveables, see MOVEA- 
BLES. 



RESOLUTION. 



I. Op Sale, see SALE. 



RESOLUTIONS. 

I. Of sale of Immoveable, see PRIVILEGE 
op Vendor. 

II. Of Municipal Corporation, see MUNI- 
CIPAL CORPORATION. 



RESPONDENTIA— See AF- 
FREIGHTMENT, MERCHANT, 

SHIPPING. 



RETAINER. 

I. Of Advocates, see ADVOCATES. 



RETENTION. 

I. Right of, see LIEN, PRIVILEGE. 



RETURN— See PROCEDURE. 



RETURNING OFFICER. 

I. Liability of, see REGISTRAR. 



REVENDICATION. 

I. Grounds of, see SALE, Stoppage in 
Transitu. 



REVIEW. 

I. Argument in. 

II. As to Costs. 

III. Costs in, see COSTS. 

IV. Deposit for Costs in. 

V. Grounds of Revision. 

VI. Hearing of Preliminary Exception. 

VII. Jurisdiction of Court, see JURISDIC- 
TION. 

VIII. Notice in. 

IX. Of Circuit Court Judgment. 

X. Power of Court of. 

XI. Right of. 

I. Argument in. 

71. A respondent in review cannot compel 
his adversary to argue his appeal sooner than 
eight days after the date of the inscription. 
Eastwood v. Corriveau, 2 L. N. 8, S. C R. 1879. 

II. A 8 to Costs. 

72. Where a judgment was rendered for plain- 
tiff but with costs in favor of defendants Held, 
in review, reversing the judgment as to casta. 
Hall v. BHgham,Z L. N. 219, S. C. R. 1880. 

IV. Deposit in. 

73. The court will not order the prothonotary 
to refund a deposit of $40 made by a party 
under art. 497 C, C. P. to whom the deposit 
has been refunded on his succeeding in review, 
although the judgment in review be reversed, 
and the judgment reviewed be afterwards estab- 
lished in its integrity in appeal. O'Farrel & 
Brossard, 4 Q. L. R. 93, S. C. 1878. 

74. A party inscribing in review is entitled 
to a return of the deposit so soon as the judg- 
ment has been reversed in his favor. Bousquei 
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& Brawny 1 L. N. 555, & 22 L. C. J. 266, S. C. 
1878. 

75. The deposit required on an inscription 
in review cannot be dispensed with by consent 
of parties. Laperriere & Mutual Fire Insur- 
ance Company of Berthier, 24 L. C. J. 206, S. 
C. R. 1879. 

76. The amount of deposit in review is regu- 
lated bv the amount of plaintiffs demand 
although the proceeding be in compulsory 
liquidation. Eastwood v. Cbrriveau, 3 L. N. 
8, S. C. R. 1879. 

V. Grounds of Revision. 

77. A judgment maintaining the taxation of 
an assignee's bill by a judge in chambers will 
not be interfered with by the Court of Review, 
except on very special grounds. Marsan & 
Magnan k Brouillet, 22 L. C. J. 147, 8. C. R. 
1878. 

VI; Hearing of Preliminary Exception. 

78. In an inscription from a final judgment 
which referred in no way to a former interlocu- 
tory judgment dismissing an exception to the 
form the question of the exception to the form 
cannot be entertained or reviewed . Montreal & 
Ottawa Forwarding Company v. Dickson, 3 
L. N. 70, & 24 L. C. J. 225, S/C. R. 1879. 

VITI. Notice in. 

79. A party who inscribes in review and 
makes the required deposit within eight days is 
not bound to give notice thereof within the 
same delay to the adverse party, but may give 
notice at anv time afterwards, the law not deter- 
mining, within what delav that formality is to 
be observed. Lewis v. Levis & Kennebec R. 
K. Co., 3 Q. L. R. 372, S. C. R. 1877. 

IX. Of Circuit Court Judgment. 

80. A judgment brought to review without 
any evidence other than the notes of the judge, 
and not on a point of law, must be confirmed. 
Dorion v. Marsil, 3 L. N. 183, S. C. B. 1880. 

X. Power of Court of. 

81. The Court of Review has no power to 
revise a judgment on a petition to revise a bill 
of costs. Ryan v. Devlin, 21 L. C J. 28, 
8. C R 1876. 

XI. Right of. 

82. The judgment of a judge in vacation 
respecting a contrainte par corps is susceptible 
of being reviewed. Nolan v. Dastous, 4 Q. L. R. 
335, S. C. R 1875. 

83. It is competent to a party to inscribe in 
review from a judgment rendered ou a writ of 
habeas corpus by a judge in chambers. Regina 
v. Hull, 3 Q. L. R. 136, S. C. R. 1876. 

84. No review can be had of a judgment of 
the Superior Court concerning a municipal 



officer. Fiset v. Fournier, 3 Q. L. R 334, 
8. C. R. 1877. 

85. The defendant inscribed for review a 
judgment of the Circuit Court at St. Scholas- 
tique for $85 rent; and the plaintiff moved to 
reject the inscription on the ground that the 
judgment being for less than $100 is not 
susceptible of review. The action was instituted 
to recover $170, but was dismissed in part, and 
judgment rendered for $85. By the Court : — The 
pretension of the mover is untenable. The law 
gives jurisdiction to the Circuit Court up to 
$200, but subject to appeal in cases between 
$100 and $200. (1054 C. de P.) The law also 
gives a right of review upon every final judg- 
ment upon which an appeal lies. The only 
question would, therefore, be whether the 
parties had an appeal from the judgment of the 
Circuit Court in a case in which the sum 
demanded exceeded $100 ; and the first para- 
graph of Art. 1054 says in express terms that 
tney had. The party moving has relied upon 
two cases which undoubtedly decided, one of 
them in the Court of Queen's Bench, and the 
other here in Review, that neither appeal nor 
review existed. The first was the case of Belle- 
rose v. Hart, decided in, appeal (1 Rev. Leg. p. 
157) ; and the second in the case of Lefebvre v. 
Murdoch, which was decided on the authority 
of the first. The cases were both precisely 
similar to the present, and the principle, or the 
pretext of the judgment in the first one, upon 
the authority of which the second was rendered, 
was that the plaintiffs acquiescence in the 
judgment in effect reduced the "sum 
demanded. 9 * The requisite examination of those 
two cases need not now be made bv this court, 
for less than a year after they had been given 
they received careful reconsideration at the 
hands of the Queen's Bench in the case of 
Lafond v. McCarthy decided on the 10th of 
December, 1870. In that case Chief Justice 
Duval, and Judges Caron and Badglev, who 
had both concurred on the judgment in lHart v. 
BeUerose, sat together with Mr. Justice Drum- 
niond and myself ; and we unanimously 
overruled the decision in that case. In Lafond 
v. McCarthy judgment had been rendered iu the 
Circuit Court at St. Johns for $200, the 
defendant had inscribed in review, and the 
Court of Review had reduced the damages to 
$30. The Queen's Bench confirmed the judg 
ment of the Court of Review — maintaining its 
jurisdiction. Clunie v. Ladouceur, S. C. R. 
1877. 

86. A judgment maintaining a demurrer to a 
part of a declaration is an interlocutory judg- 
ment, and therefore cannot be revised by three 
judges in review. Lottinville & McGreevy, 
4 Q. L. R 242, 8. C. R. 1878. 

87. There is no right of review under the 
Election Act of Quebec, not even of the taxation 
of a bill of costs. Ficard v. ValUe, 5 Q. L. R. 
309, S. C R. 1879. 

88. Motion to discharge an inscription in 
review from an order granted in vacation 
appointing a sequestre. Motion rejected. 
Heritable Securities and Mortgage Association 
v. Racine, 2 L. N. 325, S. C. R. 1879. 

89. There is no right of review from an order 
fixing and defining the facts to be submitted to a 
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jury in a civil case. Dominion Time Founding 
Co* v. Canada Guarantee Co., o L. N. 77, 
8. C. B. 1880. 

90. And an order of the Superior Court can- 
celling the appointment of a bailiff for miscon- 
duct is not susceptible of revision. Chartrand 
tt vir. exp. & Lambert, 3 L. N. 77, S. G. R. 1880. 

91. An inscription in review does not lie from 
an order of the Superior Court authorizing a 
creditor in insolvency under Insolvent Act, 
1875, sec. 68, to prosecute an appeal in the name 
of the assignee. Belanger & Arehambault, 3 
L. N. 243, S. C. R. 1880. 



REVISION. 



I. Of Bills of Costs, see COSTS. 



REVOCATION. 

I. Of Consent, see PROCEDURE. 

II. Of Donation, see DONATION. 



REVOCATORY ACTION— See 
ACTION. 



REWARD. 



I. Right to. 



92. The plaintiff as tutor ad hoc to his minor 
son, Edward Grant, brings this action to 
recover the amount of a reward publicly offered 
by the defendants in the following words :— 

" 12,000 reward : Whereas between the 14th 
and 15th days of October instant, diamonds, gold 
and silver watches were feloniously stolen from 
the pawnbroker's shop of A. Lazarus, 84 Notre 
Dame street, City of Montreal, to the value of 
about $18,000, notice is hereby given that the 
sum of $2,000 has been deposited in the Molsons* 
Bank, to remain there for two months from 
date, and the same shall be paid to any person 
or persons who shall give such information as 
will tend to the recovery of the property, and 
the apprehension and conviction of tne thieves. 
If the whole property so stolen be not recovered 
on such information, but merely a portion 
thereof, reward to be in proportion of the value 
of the property recovered to $18,000. 

(Signed), D. Lazarus. 

Montreal, October 17, 1876. 

The evidence was that the intervenant had 
given information which led to the disco verv of 
who the parties were, and the plaintiff's son had 
pointed out the principal thief in the street after 
the information was obtained — Held, dismissing 
the action and maintaining the intervention. 
Grant & Choren & Lavoie, S. C. 1877. 



RIGHT OF ACTION— See ACTION. 



RIGHT OF WAY. 

I. Use of, see STREET RAILWAY. 



RIPARIAN PROPRIETORS. 

I. Rights of. 

93. Plaintiff brought his action for the value 
of the useof his riparian rights by the defendant, 
who moored his raft opposite his property, and 
obtained $10 a month for every summer month 
that such use continued. Sebum & Hunter, 
2 L. N. 52, S. C. 1879. 

94. In an action for damages and to obtain the 
demolition of a bridge constructed by the Corpo- 
ration of Quebec across the little River St. 
Charles, on the ground that the bridge obstruc- 
ted the navigation of the river, and thereby 
caused damage to the plaintiff as proprietor of 
the riparian land ; that another bridge existed a 
short distance higher up the river ; that the river 
was tidal beyond the higher bridge and navig- 
able for boats, floats and rafts, and that it was 
possible at exceptionally high tides to float 
bargee as far as tne higher bridge, but that the 
difficulties and risk which attended the naviga- 
tion of craft of that description were so great 
that the river in its present state did not admit 
of their use in a practicable and profitable 
manner; that the smallboats, floats and rafts 
could be navigated as before unobstructed by 
the bridge, although masted barges could not 
pass it without lowering their masts ; that the 
plaintiff's land was situated between the two 
bridges, and was used as a farm, but was not 
proved to have depreciated in value by reason 
of the bridge complained of, and the plaintiff 
was not proved to have sustained damage from 
actual interruption of traffic — Hela, that 
although there may be droit d'acees according 
to French law as ft prevails in Quebec, riparian 
land is like a house in a street which, if inter- 
fered with, at once gives the proprietor a right 
of action, yet that right is confined to what it is 
expressed to be a rignt of acces, or the power of 
getting from the water way and upon the land 
in a free and uninterrupted manner. That such 
right had not ? on the evidence, been violated, and 
that, supposing the bridge complained of to 
cause some obstruction to the navigation, the 
action could not be maintained in respect of it, 
without proof of actual and special damage. 
Whether an obstruction amounts to an interfe- 
rence with a riparian proprietor's acctos and to 
his frontage, which is a private right by English 
as by French law, is a question of fact to be 
determined by the circumstances of each parti- 
cular case. According to French law, the test 
of the navigability of a river is its possible use 
for transport in some practicable and profitable 
manner. Bell & Corporation oj Quebec, 5 L. R. 
84, P. C. 1879. 
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RISK. 

I. GOKCEALMEXT OF, IX IkSURAKCE, SU IXSU- 
KAVCE. 



RIVER BEACHES— See RIPARIAN 
PROPRIETORS. 

I. Obstruction of. 

II. Rights Over. 

I. Obstruction of. 

95. Action by respondent*, proprietors of 
land at Lachine^ against the appellants, a lum- 
ber firm, for having, about the 1st July, 1875, 
moored two large rafts opposite their premises, 
on the beach of the River St. Lawrence, where 
they remained, in spite of notifications to have 
them removed, until the middle of September, 
when the action was served. Plaintiffs alleged 
that they had purchased some 67 acres of land 
on the shore of the river, for the purpose and 
with the intention of dividing it into building 
lots, but that the rafts in question being moored 
opposite to it all summer, had prevented free 
access to the property, and they asked that de- 
fendants be ordered to remove the rafts in 
question and pay $2000 damages. Defendants 
pleaded by demurrer that the St. Lawrence was 
a navigable river, and that they had a right to 
use it ; that the Harbor Commissioners had no 
jurisdiction over it; that they had permission to 
moor their rafts there, and in doing so had 
interfered in no way with the rights of the plain- 
tiffs, nor caused them any damage. The proof 
was that the presence of the rafts there was cal- 
culated to diminish the value of the property 
obstructed by them, and that they were more or 
less of a unisance generally — JJeZa,that the plain- 
tiff* had a right to demand that the rafts be 
removed, and a judgment condeming the defen- 
dants to $30 damages and costs was confirmed. 
Dunning k Girouard, 9 R. L. 177, Q. B. 1877. 

II. Rights over. 

96. In an action against the St Lawrence 
Navigation Company for wintering their boats 
in the mouth of the River St Maurice within the 
limits of a grant of water lots made to the plain- 
tiff by the Quebec Govern merit-Held, in appeal, 
reversing the judgment of the Superior Court, 
that the authority of the Provincial Legislature 
extended to granting letters patent of the lots in 

Suestion, but subject to the tacit restriction that 
ley did nothing to injure or interfere with the 
requirements of trade in the use of the river. 
Normand v. La Cie. de Navigation du St. 
Laurent, 4 Q. L. B. 1, 8. C, & 6 Q. L. B. 
215, & 10 B. L. 513, Q. B. 1879. 



ROADS. 

I. Acquired bt Prescriptiok. 

II. Commissioners of, see TURNPIKE 
ROAD COMMISSIONERS. 



m. Prescription of. 

IV. Liability for, see TURNPIKE ROAD 
TRUSTEES. 

V. Liability of Municipality for Repair 
of, see MUNICIPAL CORPORATIONS. 

VI. What are, see MUNICIPAL CORPO 
RATIONS. 

I. Acquired by Prescription. . 



97. Where a road had been enjoyed as such 
for thirty years and upwards by the plaintiff, 
the defendant, and others requiring to use it— 
Held, that it was to be deemed a public road 
within the meaning of the 18 Vic. cap. 100, sec. 
41. ss. 9. Parent & Daigle, 4 Q. L. R. 154, 
S. C. R. 1871 ; & Theoret k Ouimet, 4 Q- L. B. 
250, 8. C. R. 1878. 

98. And every road opened and used by the 
public as such without contestation during the 
space of ten years and upwards, must be consi- 
dered as a public road, and to have been legally 
recognized as a public road within the meaning 
of the law. Mignerand & Legarl, 6 Q. L. R. 
120, Q. B. 1879. 

III. Prescription of. 

99. The plaintiffs in their capacity of universal 
usufructuary legatees of the late Etienne Guy, 
their father, claimed the property forming Guv 
street, in the City of Montreal, from St. Joseph 
street south to a distance of 424 feet, and pre- 
tended that the defendants, the city, were ille 
gaily in possession of it. Defendants pleaded 
that the property had been for more than thirty 
years an open and public street, and that it was 
as such in the possession of the defendants ; 
that the father of plaintiffs had himself intended 
the property in question as a public road, and as 
the continuation of Guy street ; and that, in pur- 
suance of such intention, he had not transmit- 
ted it to nis heirs with his other property, nor 
was it subject to the partage of the property of 
the succession which took place in October, 
1831 ; that for more than ten years before the 
institution of the action it was open to the 
public as a street, and had been duly registered 
as such in the registers and archives of the city, 
according to the terms of the City Charter, By 
the evidence it appeared that for more than 
forty years it had been appropriated to the pur- 
poses of a public street by the late Etienne Guy, 
pere, who uad previously ceded to the cify that 
part of the said Guy street north of St. Joseph 
street, and had even been regarded as such by 
the plaiu tiffs themselves. In the partageofthe 
property referred to the property in question was 
described as a rue prqjetee — Held, dismissing 
the action. Guy v. Le Moire, Les Eehevins et 
lea Oitoyens delaCiUde Montreal. 9 R. L. 284, 
S. C. 1877. 
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SAILOES. 
I. Ill-treatment of, see MARITIME LAW. 



SAISIE ARRET— See ATTACH- 

MENT. 



SAISIE CONSERVATOIRE— See AT- 
TACHMENT. 



SAISIE GAGERIE-See ATTACH- 

MENT. 

I. Damages for, when Needlessly Issued, 
see DAMAGES. 



SAISIE REVENDICATION— See 
ATTACHMENT. 



SALARY. 

I. Action for, see MASTER AND SER- 
VANT. 

II. Of Public Officers, see ATTACH. 
MENT. 



SALE. 



MAT BE 



I. Action in Resolution or, 
Brought by Transferree. 

II. Action to Compel Purchaser to take 
Deed. 

III. Bidding. 

IV. By. 
Auction. 
Collector of Customs. 

V. Condition Precedent. 

VI. Delivery . 

VII. En Bloc. 

VIII. Eviction. 

IX. For Customs 9 Dues. 

X. For Illegal Purposes. 

XI. For Taxes. 

XII. Fraudulent. 

XIII. In Fraud o*- Creditors. 
May be Attacked Incidentally. 

XIV. From Husband to Wife, see MAR- 
RIAGE CONTRACTS. 

XV. Judicial. 
Adjudication. 
Agreement not to Bid at. 
Attacked on the Ground of Fraud. 
Cahier des Charges. 
Collocation of Claims. 
Conditions of, cannot be Changed. 
Deficiency of Contents. 
Description of Property. 

Efect of. 



Extent of Land Sold. 

Folic Enchere. 

Liability of Aajudicataire. 

Nullities in. 

Of Vessels. 

Place of 

Possession. 

Report of Sheriff. 

Rescission of . 

Rights of Hypothecary Creditor. 

XVI. Of Immoveables. 

Effect of on Lease Pending \ see LEASE. 

XVII. Of Insolvent Estate, see INSOL- 
VENCY. 

XVIII. Of Land. 
Belonging to Another. 
While Action Pending. 

XIX. Of Moveables. 

XX. Of Timber Limits, see WARRANTY. 

XXI. Payment of Purchase Money. 

XXII. Privilege of Vendor. 

XXIII. Prohibition to Alienate. 

XXIV. Promise of. 

XXV. Purchaser cannot Demand Comple- 
tion OF, WHERE NO TERM 18 GIVEN FOR PAY- 
MENT without Offering the Price. 

XXVI. Purchase Presumed to be made 
wrTH Money of Purchaser. 

XXVII. Registration of Title. 
XXVHI. Registration of Vendor's Pri- 
vilege, see REGISTRATION. 

XXIX. Remedy of Buyer where Goods are 
Inferior to Purchase. 

XXX. Resolution of. 

XXXI. Rights of Vendor. 

XXXII. Simulated. 

XXXIII. Stoppage in Transitu. 

XXXIV. To Avoid Sequestration. 

XXXV. To Two Persons. 

XXXVI. Vendor not Liable in Damages 
for Failure to Deliver what was Sold by 
Mistake, and which Proved to Belong to 
Another. 

XXXVII. Warranty. 

XXX VIII. What is. 

I. Action in Resolution of, may be 
Brought by Transferree. 

1. Under the Coutume de Paris the transferree 
pure and simple of a prix de vente may 
exercise the action en resolution de vente for 
default of payment either total or partial. The 
action in resolution of the sale may also be 
brought for defaut de prestation of a con- 
stituted rent, price of an immoveable, even by 
the seller who has sued for the payment of the 
price. Si. Cyr & Millette, 3 Q. L. R. 36i>, S. C. 
K. 1877. 

II. Action to Compel Purchaser to take 
Deed. 

2. The action was brought by Fauteux and 
others, to compel Jackson to take a deed of two 
lots of land on the Lachine Canal which he 
had bought at public auction. The num- 
bers of the lots as purchased were 17 and 40, 
and were Rpecified to be in the parish of Mont- 
real. This purchase was made on the ordinary 
conditions. Jackson refused to sign, and after 
pourparlers the plaintiffs decided on a draft of 
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deed, to which they required the defendant's 
signature. In thin deed the lots were called 17 
and 42, instead of 17 and 40— Held, reversing the 
judgment of the court below, that there was less 
difficulty here in maintaining the action than in 
Leggeit and Tracy. The errors in the deed were 
very slight, an error as to the residence of de- 
fendant, and a mistake as to the number of one 
of the lots. These would be corrected by the 
judgment. Fauteux & Jackson, Q. B. 1876. 

III. Bidding. 

3. An agreement between two persons, that 
one of them shall bid up a property at sheriff's 
sale to a certain figure and then resell it to the 
other, is perfectly legitimate. Qrenier v. Lerouz, 
1 L. N. 231, S. C. R. 1878. 

IV. By. 

4. Auction, — Plaintiff bought from the defen- 
dants three lots of land at auction, on the 29th 
of August, 1874 ; and on the 24th of September 
following he took a title deed and paid down one- 
fourth of the price. On the 27th of September, 
1876, he brought action to set aside the deed 
and get back his money, alleging the subse- 
quent discovery of fraud on the part of the 
vendors, in employing persons to make false 
bids. The evidence as to this was that there 
were two other bidders who had purchased, but 
neither of whom had taken a deed, and one of 
them was told by the vendors to give them a 
hand at the bidding, " and if he did not like his 
bargain he need not take a deed." It was not 
shown, however, that the bids of these persons 
influenced the lots purchased by plaintiff, and as 
two years had elapsed from the time of the pur- 
chase action dismissed. Milloy v. Rooney,a. C. 
1877. 

5. An auctioneer is not liable in his own 
name on a sale made by him, as such auctioneer, 
for a disclosed principal. Larue v. Fraser, 21 
L. C. J. 309, 8. C. 1877. 

6. Collector of Customs. — A sale of goals by 
the collector or customs for non-entry is null, 
and confers no right on the purchaser, unless 
the goods have been for a month previous to the 
sale in the customs warehouse. Simpson & 
Yuile, 1 L. N. 31, & 22 L. C. J. 229, Q. B. 1877 ; 
31 Vic. cap. 6, sec. 13, ss. 4. 

V. Conditio* Precedent. 

7. Plaintiff sold to defendant the south-west 
half of lot No. 4 in the 7th range of the town- 
ship of Thetford, in the County of Megantic, for 
the sum of $900,1100 of which was paid at time 
of sale, the balance payable in yearly instal- 
ments until final payment. By the deed of sale 
the vendor obliged himself to deliver to the pur- 
chaser the letters patent of the said half lot 
of land within one year from the date thereof, 
he having acquired the same from the Crown 
Lands Department. Defendant being sued 
for one of the said instalments, pleaded by a 
dilatory exception that the plaintiff had not 
fulfilled the obligations incumbent upon him by 
the said deed, viz., within one year from its 
date to deliver to defendant the patent of the 
land in question, and asked that all the proceed- 



ings in the cause be stayed until the plaintiff 
delivered to him the said patent. Plaintiff 
answered that the obligation to furnish letters 
patent within one year from the date of the deed 
of sale did not constitute an obligation pre- 
judicielle to the demand of the plaintiff, which 
could be the subject of a dilatory exception — 
Held, that the exception was well founded. Bou- 
chard v. Thivierge, 4 Q. L. R. 152, C. C. 1878. 

VI. Delivery. 

8. On the 16th of April, 1875, the defendants 
sold to the plaintiff a lot of land in Montreal. 
The deed contained the usual warranty of ven- 
dors under the law. The price was paid in cash, 
and the deed duly registered. The purchaser, 
on attempting to take possession, was met by 
one G. who asserted an adverse title, whereupon 
he notified his vendors through a notary, and 
required them to fulfil their con tract, protesting 
for all loss or damage; and on their failure to 
comply, he brought action to get possession, 
together with all damages resulting from the 
inexecution of their obligation, or else to get 
back the price and the damages. The defen- 
dants pleaded a defense en fait, and also an 
exception, setting up in substance that G. was 
an " usurpateur," with whom the purchaser 
had to settle the matter, and that they have 
nothing whatever to do with it, the mere pass- 
ing of the deed having given the purchaser by 
law sufficient delivery. In the deed given by 
the Corporation, that body declares it was 
" legally seized and possessed of the said lot, 
having acquired it under a good and sufficient 
title;" but it did not say from whom. They 
further said in their deed that " the said lot of 
land is marked and described on the official 
plan and book of reference as belonging to C. G., 
although it was, at the time of the execution of 
the said plan and book of reference, the property 
and in the possession of the Corporation.* The 
question, apart from the damages which are 
put in issue by the defense en fait, was whether 
the vendors had fulfilled their legal obligation 
under the deed — Held, that they had not. " La 
cUlivrance est la translation de la chose vendue 
en la puissance et possession de Vacheteur" 
(1492 C. C.) How was the thing sold here put 
into the puissance of the purchaser? What was 
it he got iuto his puissancet It was not the 
thing that had been sold, for G. prevented that ; 
it was an obstacle that he got, — an obstacle 
known to the vendors, and which they them- 
selves mentioned in the deed, and reiterate is an 
unfounded claim ; yet not only do they not ex- 
clude their guarantee, but they formally give it. 
" V obligation de delivrer est remplie de la part 
du vendeur, lorsqu'il met Vacheteur en possession 
actuelle de la chose vendue, ou consent qu'U en 
prenne possession, tons obstacles Staient ecarUs." 
(1493 C. C.) How could the vendors pretend 
here that " tons obstacles Ctaient Scartes "P They 
state themselves this obstacle of Gareau'e appa- 
rent and recorded possession, which they treat 
as an unfounded one on his part; and they can- 
not pretend that they did not know it, or that 
they did not guarantee against it. The peace- 
able possession of the thing sold is the first ob- 
ject of the vendor's guarantee. The principle 
is the same under the old law and under the 
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new, though the Code Napoleon puts it in better 
words (Art. 1626 C. N.) ; " La qarantie que le 
vendeur doit a Vacauereur a deux otnets; It 
premier est la paistole possession de la chose 
vendue." Judgment reversed, and plaintiff al- 
lowed to get back the price and $112 damages, 
unless put in possession. Cox & City of Mont- 
real, S. C. R. 1877. 

9. The action was for the price of goods pur- 
chased in St. Louis by one Pierre Foul in, of 
Montreal, and consigned to appellants, J. Poulin, 
who accepted delivery of the goods, but refused 
to accept a draft for the price or pay the amount 
of the purchase money. The draft was by 
Pierre roulin, requesting them to pay the con- 
signors (respondents) — Held, that having 
accepted the goods they could not refuse to pay. 
Poulin & Williams, 22 L. C. J. 18, Q. B. 1877. 

10. In an action to set aside a deed of sale as 
made in fraud of creditors — Held, that absence of 
delivery was only a presumption of fraud, and 
might be rebutted by other presumptions equally 
strong. Bell & Rickaby, 3 Q. L. R. 243, Q. B. 
1877. 

11. Under a covenant to sell and convey " all 
the estate, right, title, interact, claim or demand " 
that the vendors had in certain lots specified, an 
action for damages cannot be maintained against 
the vendors for failure to deliver the whole of 
the lots mentioned, where they had included by 
mistake a lot to which they had no claim. 
Fulton A McDonnell, 1 L. N. 531, Q. B. 1878. 

12. The respondents purchased by notarial 
deed of sale from a brewing firm all the plant, 
machinery, etc., of the brewery, and without 
taking any delivery leased in turn to the firm 
at a nominal rental who continued ae before. 
The firm shortly afterwards became insolvent, 
and the assignee on behalf of the creditors took 
possession of the things in question. On a peti- 
tion in revendication by respondents — Held, re- 
versing the judgment of the court below, that, 
notwithstanding art. 1027* of the Civil Code, 
the sale in question had no effect with regard to 
third persons, more especially toward the credi- 
tors of the vendors. Dupuy A Gushing, 22 
L. C. J. 201, Q. B. 1878, & 3 L. N. 171, & 24 
L. 0. J. 151, P. C. 1880. 

VII. Ew Bloc. 

13. A sate of 2265 cords of wood, "as now 
corded at Port Lewis," with which the pur- 
chaser in writing declared himself f>ati*fied> and 
discharged the vendor de toute garantie ulteri- 
eure, was held to be a sale en bloc and not by 



•A contract for the alienation of a thine certain and 
determinate makes the purchaser owner of the thin* by 
the consent alone of the parties although no delivery be 
made. The foregoing rule is subject to the special 
provisions contained in this Code concerning the transfer 
and registry of vessels • ♦ • Art. 1026 C.C. 

The rules contained in the two last preceding articles 
apply aa well to third persons as to the contracting 

Crtfes, subject In contracts for the transfer of 
moveable property to the special provisions contained 
la this Code for the registration or titles to and claims 
upon such property. But if a party oblige himself 
successively to two persons to deliver to each of them a 
thing which is purely moveable property, that one of the 
two who has been put in actual possession is preferred, 
and remains owner of the thing, although his title be 
posterior in date, provided, however, that his possession 
be in good faith. 1027C.C. 



the cord. Lalonde & Drolet, 1 L. N. 29, Q. B. 

1877. 

VIII. Eviction. 

14. The production of a registrar's certificate, 
showing that mortgages are registered against 
the property purchased, which mortgages do not 
appear to have been discharged, is sufficient to 
support a plea of fear of trouhle under art. 1535 
C. C., but in such case the balance of purchase 
money which the buyer has yet to pay on the 
property is the only amount for which he can 
claim security. Parker & FeUon, 21 L. C. J. 
253, Q. B. 1877. 

15. The purchaser of a piece of land who had 
paid a fourth of the price down was sued for in- 
terest on the balance, and pleaded the existence 
of a hypothec of a much larger amount than the 
balance, against which he had a right to retain 
not only the principal but also the interest to 
the amount or the fourth paid — Held, that, not- 
withstanding Hyde v. Dorion* a purchaser 
under such circumstances cannot retain the 
interest money, not even as a set-off of money 
already paid, as he has no right to recover sucn 
money. Hogan etaLv. Bernier, 21 L. 0. J. 101, 
8.C.A8.C.R. 1877. 

16. In a deed of sale it was stipulated that the 
purchaser should have the right at any time to 
keep in his hands the whole or any part of the 
balance payable to the vendor, until such time 
as the vendor should have furnished a regis- 
trar's certificate showing the property sold to be 
" free and clear of all mortgages, dowers or 
other encumbrances whatsoever. It appeared 
that part of a small island which was included 
in the property sold did not belong to the vendor, 
and there also existed a right of passage over 
the rest of this island. The island was of small 
value — Held, that the purchaser was not enti- 
tled under the above cited clause of the deed 
to retain an instalment of the purchase money 
sued for, there remaining unpaid another instal 
ment which was much more than sufficient to 
cover the proved value of the island and the 
right of passage. McDonnell & Goundry, 1 
L. N. 50, & 22 L. G. 221, Q. B. 1877. 

17. Where a defendant pleaded fear of trouble 
or eviction* and the plaintiff with his special 
answer produced deeds showing that the mort- 
gage complained of had been discharged before 
the institution of the action — Held, that as the 
deeds were not registered they could not remove 
the cause of fear of eviction, and defendant was 
justified in pleading as he did. Noel v. Gagnon, 
5 Q. L. R. 218, S. C. R. 1879. 

18. And held, also, that he could do so by a 
plea to the merits, praying that the plaintiff's 
action be declared premature and be dismissed, 
unless within a time to be fixed by the court the 
plaintiff either cause the mortgage to be dis- 
charged or give the defendant security to keep 
him harmless from such mortgage, to. 

IX. For Customs Dues. 

19. Where plaintiff, being indebted to the 
collector of customs for customs dues, transferred 



• Vide Dig. p. 1166, art. 84. 
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a quantity of goods a* security for the payment 
of the debt, and the delay haying expired the 
collector proceeded to sell — Held, that he had 
a perfect right to do so, and that the plaintiff 
h ad n oth i ng to com plai n o f. Ansell & Simpson, 
I L. N. 64, S. G. 1877 ; 31 Vic. cap. 6, sees. 13 
k 60. 

X. For Illegal Purposes. 

20. Action for $11 2 for liquor sold to defendants 
in the course of business. Defendants pleaded 
that the liquor was for an illegal purpose, viz., 
for the purpose of corrupting the electors of the 
County of Beauce, which was prohibited by law 
as contrary to public order, and that to the 
knowledge of plaintiffs. The question was one 
of evidence. In the Superior Court the action was 
dismissed without costs, but, in appeal — Held, 
that defendant had failed to prove that the plain- 
tiffs knew the purpose for which the liquor was 
intended, and action maintained with costs. 
Couture v. Delery, 7 R. L. 577, Q. B. 1876. 

XI. For Taxes. 

21. A county municipality and a village 
municipality, defendants, were parties to certain 
proceedings resulting in a form of sale to the 
other defendant of part of two lots of land be- 
longing to plaintiff, on the ground that munici- 
pal taxes were due upon them, and that the 
owner was unknown. It appeared that there 
were certain lots owned by the father and certain 
lots owned by the son, both being of the same 
name, and the corporation being unable to dis- 
cover which was which made a new roll in 
which the proprietor was described as inconnu. 
Defendants pleaded that the plaintiff was pre- 
sent at the sale and did nothing to oppose it, and 
there was therefore acquiescence — Held, that 
the sale was altogether irregular and invalid, 
and plaintiff's presence at it could not affect its 
valinitv in any way. Smart v. Wilson, 2 L. N. 
26,8. C. 1878. 

XII. Fraudulent. 

22. Action to annul a deed of sale to defen- 
dant by her father, who was insolvent at the 
time action brought. The sale was made on 
the 18th May, 1875, and the insolvent made an 
assignment on the 6th November, 1875. The 
consideration stipulated in the deed was alto- 
gether about $8,700. The property in 1873 was 
valued at $42,500. The action was taken by 
the assignee to the estate of the father under 
the Insolvent Act, 1875— Held, dubitante, set- 
ting aside the sale. Evans y. Paige, 2 L. N. 150, 
S. C. 1879. 

XIII. In Fraud of Creditors. 

23. Action by an assignee, under the provi- 
sions of the Insolvent Act, 1875, to recover back 
from them a quantity of glue obtained by them 
from the insolvents fraudulently, and in con- 
templation of their insolvency, or the value of 
said glue. The facts as alleged in the declara- 
tion, as it is contended, are that on the 1st 
April, 1874, the insolvents, being indebted to 
the defendants in the sum of $420, for the price 



of glue purchased from them, gave the defen- 
dants their note for tljjat sum, payable four 
months after date, at the Bank of British North 
America. On the 10th April, 1874, they gave 
the defendants another note for $551 .46, paya- 
ble at the same date and at the same Bank, aluo 
for flue purchased. These notes were discount- 
ed by the defendants at the Bank of British 
North America. On or about the 19th May, 
1874, the insolvents transferred and deliver**!, 
by way of payment of the above-mentioned in- 
debtedness, to the defendants, a quantity of clue, 
of the value of $1055.42, whereupon the defend- 
ants took the notes of the insolvent*, although 
they had been discounted, and could not have 
become due for nearly three months, out of the 
Bank, and handed them back to the insolvents, 
at the same time giving the insolvents their own 
notes for the difference and for the price of 
another quantity of glue, which they, at or 
about the same time, purchased or pretended to 
purchase from them. The sale of glue took 
place on the 19th May, and the assignment in 
insolvency on the 7th July. The defendants 
pleaded ignorance of the position of the insol 
vents and perfect good faith on their own part. 
—Held, that though the circumstances were 
suspicious it was not sufficiently so, considering 
the high character of the firm, defendants to 
characterize it as fraudulent. WkyU & Mo 
Arthur, Q. B. 1876. 

24. Plaintiff having a judgment against defen- 
dant seized three lots of land as belonging to 
him, when appellant filed opposition to the 
seizure of one of the lots, claiming that it had 
been sold to him by defendant. The other two 
lots sold. Plaintiff, after the opposition had been 
filed, failed and his estate was taken possession 
of by an assignee. The plaintiff then gave 
security, and contested, when — Held, that the 
proof being that defendant was notoriously in- 
solvent when he sold the land, to the knowledge 
of the opposant, opposition dismissed. Pacaud 
k Huston, 8 R. L. 169, Q. B. 1877. 

25. A deed of sale cannot be annulled and 
set aside as made in fraud of creditors on a con- 
testation of an opposition, unless demanded by 
the contestation. Blouin & LangeUer, 3 Q. L. R. 
272, 8. C. R. 1877. 

26. But where the evidence establishes that 
the deed was made fraudulently, and is only up 
held on the ground of such technicality, costs 
will not be ordered against the party contesting. 
lb. 

27. Action to rescind a sale by defendant to L., 
to his son-in-law, the other defendant, as made 
in fraud of the plaintiff, a creditor of L., the 
father-in-law. Proof that the son-in-law was in 
the habit of doing business for L., and knew be- 
fore the passing of the deed attacked that L., his 
father-in-law, was indebted to plaintiff; that, 
with the exception of a few dollars' worth, he 
had no other property than what was sold 
by the deed, and that he was, in fact, insolvent. 
It also appeared that L., the father-in-law, bad 
continued in possession of the property thus 
sold to his son-in-law, not only without paying 
rent, but even without having agreed to pay 
any — Held, sufficient to establish a pre- 
sumption of fraud and simulation against both 
defendants, especially in the absence of 
proof of the employment of the money which 
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the deed mentions as having been paid for the 
property purchased. Action maintained, and 
deed set aside with costs. Clarke k Lortie, 4 
Q. L. R. 293, 8. C. R. 1878. 

28. Action by the assignee of the insolvent 
estate of M. C. against the sister of the in- 
solvent, to set aside a pretended deed of sale as 
executed between them on the 19th of Novem- 
ber, 187.5, in fraud of the creditors. The sale 
was not made within the thirty days preceding 
the insolvency, but the proof was that the vendor 
knew he was hopelessly insolvent at the time, 
and mentioned in the deed the object of making 
the transfer. Judgment for plaintiff. Court & 
Cuvillier, 8. C. 1878. 

29. Plaintiff obtained judgment against defen- 
dant, B., for$80,interest ancfcosts, making, alto* 
gether, $1 16.30. That was on the 8th February, 
1876. On the 10th B. sold his land atSt. Placide 
to the other defendant, subject to the charge of 
paying $5500 to a third person, to the discharge 
of B. ; and further in consideration ol $600 to be 
paid, of which sum B. acknowledged to have re- 
ceived $300 previous to the sale, the other $300 
to be paid to plaintiff in six annual pay- 
ments of $50. Action to set aside this sale 
as made with a view to defraud B.'s creditors 
and plaintiff in particular. . Action also includ- 
ed the setting aside another sale of a mare 
made between the defendants for the same object, 
the price of the mare being $60. The aver- 
ments of the declaration were that both these 
sales were made for a price much below their 
value ; that the purchaser was a cousine of B.'s, 
and without apparent means ; that she knew of 
the existence of the plaintiff's claim ; that by the 
sale the defendant B. was placed in a state of 
utter insolvency, to the knowledge of the other 
defendant, the purchaser, who knew that he had 
no other property, which fact had also been- es- 
tablished by a return of nulla bona to a writ of 
execution issued at the instance of the plaintiff*. 
Plaintiff asked that both sales be cancelled and 
set aside, as made in fraud of the creditors of B., 
unless the defendants paid to the plaintiff' the 
amount of his debt and costs and $100 damages. 
Proof that B. had no other property but that 
sold, and that the other defendant must have 
known of his insolvency, as the judgment of the 
plaintiff which remained unsatisfied was men- 
tioned in the deed between them. The property 
had been sold for a price much about its value 
— Held, that the sales were made in fraud of 
plaintiff, and must be set aside as regards him. 
Clement & Catafard, 8 R. L. 624, 8. C. 1878. 

30. One F., an hotelkeeper, being largely in- 
debted to the appellant, a notarial deed of sale 
was passed between them and duly registered, 
whereby F. sold to the appellant, with right of 
redemption within three years, certain moveable 
and immoveable property, comprising the hotel 
and furniture, being the bulk of his estate, for a 
certain stated valuable consideration. F. re- 
mained in possession of the property under lease 
from appellant, and continued to carry on his 
business as usual. About ten months afterwards 
lie became bankrupt, and respondent was 
appointed his assignee. In the meantime 
appellant had, with F.'s consent, granted a 
lease of the moveables to T. and J., in whose 
hands they were when respondent reven- 
dicated them as part of F.'s insolvent 



estate. T. k J. did not contest, but appellant 
intervened, and claimed the effects under the 
deed of sale above mentioned. The respondent 
contesting prayed that the deed of sale be 
annulled and set aside as having been made in 
fraud of F.'s creditors — Held, that under the 
circumstances, reversing judgment of Q. B.* 
there was sufficient evidence to prove that the 
object of the transaction was to defeat F.'s 
creditors generally, and therefore the deeds of 
sale and lease of 19th January, 1875, were null 
and void under Arts. 1033, 1035, 1040 & 993 
of the Civil Code, and sees. 86 & 88 of Ins. 
Act, 1869, & sec. 3, 8.8. 13 of Ins. Act, 1875. 

31. Where a sale is attacked as made in fraud 
of creditors it should be by direct action and 
not by garnishment of the purchaser. La 
Banque d'Echangc du Canada v. Masse, 2 
L. N. 192,8. C. K. 1879. 

32. Action by the assignee to an insolvent 
estate to annul a sale of an immoveable, made 
by the insolvent some three months previous 
to his insolvency, as made in fraud of his credi- 
tors. The property which was very valuable 
was hypothecated to different persons to the 
amount of $6500. The sale was to a brother of 
the insolvent, and was made subject to the 
charge of paying not only the hypothecs but 
sums due to the relatives of the insolvent to the 
amount of $2,594, and subject also to a right of 
remere\ The property, which was worth more 
than the total of these charges, remained in the 
actual possession of the insolvent who, it was 
shown, had had repairs made, and done other 
acts of proprietorship since the sale — Held, that 
the sale must be presumed to have been made 
in contemplation of insolvency and iu fraud of 
the insolvent's other creditors. Brais & 
Bacette, 3 L. N. 398, S. C. R. 1880. 

33. May be Attacked Incidentally. — On the 
13th November, 1877, one Mad. Fournier, a 
debtor of appellant, sold a piano and other 
articles to the value of $428 to the respondent 
in payment of a debt due by her to respon- 
dent. The appellant, being informed that Mad. 
Fournier was making away with her things in 
fraud of her creditors, issued a saisie arret in the 
hauds of respondent who declared he had 
nothing. In his answer to contestation, however, 
he admitted that he had the piano, but alleged 
that he bought it from defendant, and he 
produced a writing sous sting prive by which 
the piano and other articles were sold to respon- 
dent by defendant in payment of what she owed 
him — Held, reversing the decision of the 
Superior Court, that such a sale made, at a time 
when the debtor was notoriously insolvent, to a 
creditor who had reason to know of the insol- 
vency was fraudulent, null and void, and the 
nullity could be invoked and pleaded by any 
creditor who was not a party to such fraudulent 
contract, in any proceeding in which the sale was 
set up against him, and that without being 
obliged to call in all the parties to the deed. 
Kane & Racine, 3 L. N. 66, & 24 L. C. J. 216, 
Q. B. 1880. 

XV. Judicial. 

34. Adjudication— After a judicial sale the 
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sheriff took from the adjudicataire, who was also 
a creditor, a bond, or obligation for the purchase 
money until judgment of distribution, said bond 
to carry hypothec and interest — Held, ou action 
on the bond, reversing the judgment of the Supe- 
rior Court, that sacn bond was without legal 
consideration, against public order, and the laws 
regulating the office of sheriff, and was, there- 
fore null. Berard dit Lupine & Mathieu, 21 
L. C. J. 234, Q. B. 1876. 

35. Agreement not to Bid.— The respondent 
gave to her son a lot of land, which was all the 
property she had, in consideration of a life rent. 
The son being in debt to the appellant the latter 
took judgment and seized the Jot of land which 
had been given to him by his mother. The son 
gave it up and went to the States, and the 
property was to be sold at sheriff's sale, when 
the respondent, the mother, meeting the appel- 
lant at whose suit it was sold, agreed with him 
that, in consideration of a certain amount of 
money being paid her on account of her claim, she 
would not Did on the property, but would allow 
the appellant to buy it in at a nominal figure, in 
order that he might sell it again at a profit. 
This was done; but the respondent, not being 
paid the money agreed upon, took action — Held, 
that the agreement as between the appellant 
and the respondent was perfectly legal and valid, 
and that a judgment condemning appellant to 
pay the balance due was good and would be 
con finned. Beaudeite & Mahoney, 5 Q. L. R. 
165, Q. B. 1879. 

36. Attacked on the Ground of Fraud. — Ques- 
tion between the plaintiff and the intervening 
party as to the right of property in the latter of 
some household effects attached under saisie 
gageriepar droit de suite at the suit of the plain- 
tiff. The intervention was founded on a previous 
sheriff's sale of these same effects to intervenant 
in a case in which he was plaintiff, and defendant 
and another were defendants. This was on the 
24th of September, and on that day, after pay- 
ing the price, intervenant removed the things to 
the house in which they now are, and where 
they were seized by the plaintiff'. The answer 
was that the sale to intervenant was fraudulent, 
and that the things having once been liable to 
the plaintiff for rent of the house in which the 
sheriff's sale took place, were still held for the 
rent. The saisie by droit de suite took place 
on the 27th September, three days after the 
sheriff s sale — Held, that the sheriff s sale put an 
end to the plaintiff's lien, unless it was a ficti- 
tious or fraudulent sale, which was not proved. 
The plaintiff knew of the sale some daya before 
it was to take place. He read the advertise- 
ment in a newspaper, and should have opposed. 
There were no conclusions to set aside thiw sale, 
and, where the usual forms of a sheriffs sale 
and adjudication and payment of the price are 
proved, something more is required than mere 
suspicion to prevent ita having legal effect. In- 
tervention maintained with costs. Browning & 
Vissiere & Beaudry, S. C. 1877. 

37. Where a person brought opposition foun- 
ded on a purchase of the things seized at a pre- 
vious judicial sale — Held, that as it was proved 
that he was the only bidder at such sale that 
the sale was null ana he had no title. Poirier 
v. Plouffe & Calvi, 21 L. C. J. 103, S. C. 1877. 

38. Cahier des Charges .—The condition in a 



cahier des charges connected with a judicial sale 
of immoveables that the purchaser t*hall be 
obliged to pay, in addition to the price of adjudi- 
cation, at the time of the execution of the deed* 
of sale to the notary superintending the same 
as commis, a commission of four per cent., to 
cover "the notarial legal commission, the 
auctioneer's commission, and all necessary costs 
and expenses incurred to effect the sale of the 
lots, and will also include the costs of the deed 
of sale, and of one copy thereof for the vendors, 
and the costs of registration," will not entitle 
the notary to sue the purchaser for such com- 
mission of four per cent., and especially so when 
no deed was really executed by the vendors. 
Doucet & Pinsonnault, 23 L. C.J. 163, Q. B. 
1878. 

39. Collocation of Claims. — Where the pro- 
ceeds of a sale by the sheriff of an immoveable 
are insufficient to* pay the claims in full of two 
rival claimants having the same kind of privilege 
that is to say one for arrears of cens et rentes 
accrued prior to the death of the grevl de substi- 
tution, and the other for arrears accrued since, 
the proceeds will be divided pro rata between 
the claimants according to the amounts of their 
respective claims. Hamilton & Christie, 24 
L. C. J. 140, Q. B. 1844. 

40. Conditions of Cannot be Changed. — The 
appellant became adjudicataire of an immove- 
able sold by licitation, subject to the condition, 
among others, that he should have the right to 
keep and retain in his hands a sixth of the pur- 
chase money until the opening of a certain sub- 
stitution affecting the property. Appellant 
accordingly deposited the amount, less the sixth 
in question. The respondent, in whose favor 
the substitution was, filed a petition asking that 
she be allowed to apply the said sixth of the 
purchase money in a different way, or, in other 
words, to invest it in other property, and that 
the adjudicataire be ordered to pay it in — Held, 
that the court would not change the conditions 
of the sale and the position of the adjudicataire. 
Comte & ArchambaulU 8 R. L. 102, Q. B. 1876. 

41. Deficiency of Contents. —Deficiency of 
contents in an immoveable sold by sheriffs sale 
gives a right to the adjudicataire to demand a 
diminution of the price in proportion to the 
deficiency ; but, in auch cases it must be shown 
that the adjudicataire has been deceived, and 
that he had no means of knowing what the 
property was before he purchased ; and where 
the property at the sale had been described by 
metes and bounds with which the purchaser 
was acquainted, the action was dismissed. 
Thomas & Murphy, 8 R. L. 231, Q. B. 1877. 

42. An adjudicataire of a property sold at 
sheriffs sale, finding that the property did not 
contain as much as it was described in the 
minutes of sale and advertisements, filed opposi- 
tion for the value of the deficiency ou the bal- 
ance that remained of the proceeds in the hands 
of the sheriff — Held, that the sale and adjudica- 
tion were without garantie of the contents, and 
the opposant had no claim. Pelletier v. Chasst 
& Castonguay, 3 Q. L. R. 65, S. C. 1877. 

43. Description of Property. — Under a writ 
of venditioni exponas issued in a suit wherein 
M. G. was plaintiff and D. G. was de feud ant, 
the tatter's property was seized, advertised and 
sold to the appellants under the following de- 
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scription f— " Four lots of land or era places 
" ments situate at Coteau St. Louie, in the 
" parish V Enfant Jesus, heretofore forming 
" part of the parish of Montreal, in the district 
" of Montreal, being known and designated in 
"the official plan and book of reference of the 
" village of Coteau St. Louis, in the said parish 
" of Montreal, under the Nos. 18, 19, 20 and 21 
" of the subdivision of No. 167 of the said 
" official plan and book of reference, with 4 
" wooden houses and dependencies thereon 
"erected." The sale was made in one lot only 
at the sheriff's office in the City of Montreal. 
The respondents demanded the nullity of the 
sale by means of an opposition — Held, that it 
was not sufficient to give only the number of 
the official plan and hook of reference in the 
prods verbal of seizure and the advertisement 
of the sheriff, as under art. 638 G. C. P.* it is 
necessary to give the range or the street where 
the property is situated, in addition to the offi- 
cial number, and therefore the sale was null and 
of no effect. Montreal Loan & Mortgage Co. & 
Fauteux, 3 S. C. Rep. 411, Su. Gt. 1879. 

44. The description in the adjudication of an 
immoveable by the sheriff of three arpents hv 
thirty, si tuatea between two concessions, is suffi- 
cient, although there be an error added by say- 
ing " borne* dune route separant les deux con- 
" cessions," while on the other side of this 
route there is a strip of land of two arpents by 
three in the same concession, such strip being 
comprised in the description of thirty arpents 
between the two concessions. Dumont & 
Aubert, 5 Q.L.R. 295, & 10 R.L. 576, Q.B. 1879. 

45. Where an assignee in the minutes of 
eeizure and advertisements of bale under, of a 
lot of land, omitted the name of the street on 
which it was situated — Held, fatal .t Holland 
& Dupuy & Franey, 3 L. N. 256, S. G. 1880. 

46. Where a property subject to an emphy- 
teutic rent was sold at sheriff's sale — Held, that 
the creditor of the rent had a right to an action 
in declaration of his hypothec against the re- 
presentative of the adjudicature, if the sheriff's 
sale was made subject to the rent, although no 
mention was made of it in the sheriff's deed ; and 
in such case the sheriff's title must be declared 
false. Carpenter & Dery, 8 R. L. 283, Q. B. 
1877. 

47. Folle Enchere. — An adjudicataire of im- 
moveables having failed to pay the price, oneB. 
produced an opposition afin de conserver, and 
moved for a folle enchere. B.'s claim did not 
appear in the registrar's certificate, and he had 



* In the registration divisions In which official plans 
and books of reference are In force, all sheriflV titles res- 
pecting real estate situated within »uch divisions, proctt 
verbaux of seizures of the said properties, advertise- 
ments, publications and notices posted up, in which the 
properties seized and sold hare not been designated by 
the numbers shown on such official plans and books of 
reference, nre hereby declared valid for all legal purposes 
whatsoever, notwithstanding any law to the contrary, 
and especially Articles 638, 648, 660 and 689 of the Code of 
Civil Procedure, and every law or statute amendiug the 
said articles ; provided, however, that a notice indicatiiig 
the official numbers of the properties described in the 
titles shall have been given, within six months from the 
passing of the present Act, to the registrars of such 
registration divisions by the sheriff* or any of the parties 
interested. Q. 42-13 Vic. cap. %L 

t C. C. P. 



given notice of his motion before filing his op- 
position— Held, that, as his claim was not 
proved in the record at the time he gave notice, 
nis motion must be rejected with costs. Fraser 
v. Garant, 4 Q. L. R. 224, 8. C. 1878. 

4£. But a false bidder is not relieved from his 
liability by a subsequent false bid, although 
higher than the first, and sufficient to cover the 
first bid with interest and the costs incurred on 
the resale. Blais & Learmonth & Gotten, 4 
Q. L.R. 251,8. C. R. 1878. 

49. Liability of Adjudicataire. — The appel- 
lant was the purchaser, at sheriff's sale, of an 
immoveable which bad been the subject of two 
acts of donation to the person in whose hands 
it was seized and sold— one subject to a sub- 
stitution, and one ten years later, making no 
reference to the substitution. When the ap- 
pellant purchased he was not aware of the 
existence of the substitution, and on discovering 
it refused to pay the purchase money — Held, 
reversing the judgment of the court below, that 
he was not liable, and a rule for folle enchere 
against him was discharged. Jobin & IShuter 
et vir., 21 L. C. J. 67, Q. B. 1876. 

50. Nullities in. — Petition by the purchaser 
of property at a sheriffs sale praying that in- 
asmuch as the property was described as con- 
taining 50 acres more or less, and upon mea- 
surement proved only to contain 40 acres, the 
price be reduced in the proportion of such 
deficiency— Held, that by law the adjudicataire 
of an immoveable at a sheriff's sale is without 
any warranty as to contents, and the adjudi- 
cataire purchases per reversionem and not per 
mensuram. Douglas v. Douglas & Le Seminaire, 
3 Q.L.R. 197,8. C. 1877. 

51. The case raised a question as to the 
validity of a sheriffs title. A writ of execution 
was issued from the district of Quebec to the 
sheriff of the district of Montreal to seize lands 
in the district of St. Francis. It is alleged now 
that the sale by the sheriff of Montreal of 
lands lying in the district of St. Francis was 
illegal and null. At the time of the seizure 
ana sale the district of St. Francis had been 
duly organized, with a sheriff for the district. 
The Court was of opinion, therefore, that the 
sale by the sheriff ot Montreal was, under the 
circumstances, utterly illegal ; that he had no 
right to seize or sell in the district of St. 
Francis. This being so, the adjudicataire re- 
mained without title. This question had al- 
ready been decided by the Court of Appeal 
some years ago in the case in which the writ to 
seize this land was issued. On that occasion 
the court unanimously decided that the title 
from the sheriff was a perfect nullity. The 
same judgment must be recorded here. The 
title conferred no right upon respondent, and he 
could not claim to be the proprietor of the 
land. Perkins & Nye, Q. B. 1876. 

52. In June, 1873, the plaintiff obtained judg- 
ment for $2981.48 against the defendants, and 
upon a writ of venditioni exponas de terris, 
issued on the 20th, 1874, lot No. 1163 of St. 
Ann's ward of Montreal, with buildings seized 
as belonging to Louis Barre, was adjudged and 
sold to the appellant. The property had been 
given to Louis Barre by his father by deed of 
gift of the 6th April, 1857, and duly registered 
on the 9th March, 1869, but it was charged with 
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a substitution in favor of the donee's children 
born and to be born. When the appellant pur- 
chased he was not aware of the existence of this 
substitution, but discovered it shortly afterwards, 
and then refused to pay the purchase money 
and complete the sale. Plaintiff on the 17th 
October, 1874, presented a petition for a resale. 
Appellant contested this petition, alleging the 
substitution above mentioned, and pleading that 
the sheriffs sale did not discharge the property 
from it ; that he was exposed and liable to evic- 
tion by reason of it ; and had, consequently, a 
right to demand the vacating of the adjudication, 
and was entitled to set up hucIi right in answer 
to and bar of the plaintiff's application for a 
resale for false bidding ; and prayed that the sale 
and adjudication made to him should be de- 
clared null and void, and be vacated, and that he 
should be discharged from all liability by 
reason of his purchase, and the plaintiffs peti- 
tion rejected — Held, reversing the judgment of 
the Superior Court, that he was justified in de- 
manding the nullity of the sale if he was ex- 
posed to trouble, without being obliged to prove 
that he was exposed to certain eviction ; and 
that the court, if it is of opinion that the ad- 
judicature had just reason to tear trouble, would 
declare the adjudication null, without pronoun- 
cing as to the validity of the cause of trouble. 
Jobin & Shuter & Barr6, 7 R. L. 705, Q. B. 
1876. 

53. On a petition en nulliU de decrU of a 
sheriff's sale — Meld, that an error in the 
minutes of seizure as to the contents of an im- 
moveable bearing a cadastral number will not 
alone support a demand by the purchaser to 
have the sale vacated, on the ground of mis- 
description, even where a lot only thirty feet 
frontage was described as of forty-five feet 
frontage ; but, where a lot of land sold at sheriff's 
sale was described in the minutes of seizure 
and in the advertisements as having a two- 
story wooden house thereon erected, while in 
fact the house in question was erected partly on 
the lot sold and partly on the adjoining lot, and 
it was proved, moreover, that the purchaser 
would not have bought if he had been aware of 
the error, the sale would be vacated at the suit of 
the purchaser on the ground of misdescription. 
La Cie. de Fret & Credit Fonder & Baker, 24 
L. C. J. 45, Q. B. 1879. 

54. But where the purchaser and adjudica- 
taire was the original vendor no costs were 
allowed, lb. 

55. Petition to annul a sheriff's sale. Peti- 
tioner was defendant, and alleged in support of 
her petition that by the judgment in the cause 
she had been condemned to give up another lot 
within 15 days alter service of tlie judgment 
upon her, and in default to pay $150 interest and 
costs; that she gave up the land within 15 days 
yet, notwithstanding, a writ of execution* issued, 
under which other land No. 208 was seized and 
sold ; that the sale of No. - 208 was further 
illegal, because petitioner never had possession 
of u, and a petition to annul the sale had been 
tiled by another, which petition was still pend- 
ing— Held, that as the formalities of the sale 
had not been complained of, and no opposition 
to the sale was made before fifteen days pre- 
vious to the sale, that nullities or informalities 
arising out of the delaissement could not be 



invoked under 714 C. C. P. Robert v. North- 
grave* k Blanehet, 3 L. N. 133, S. C. 1880. 

56. Petition to set aside a sale made by the 
sheriff of defendants land on which the peti- 
tioner had a mortgage of $4,000. The property 
was purchased by the adjudicataire for $2,200 
as the last and highest bidder. The grounds of 
the petition were that the purchase was fraudu- 
lent ; that the adjudicataire was the son of the 
defendant and her prete nam, that he had no 
intention of purchasing, and defendant used 
artifices to prevent persons from attending and 
bidding, and that petitioner would have been 
paid the amount of his mortgage if the property 
had been sold at its value. The evidence 
showed that the property was worth over 
$4,000 and was sold for $2,200. That the Mile 
was fixed for 10 a.m., and the petitioner was 
unrepresented in consequence of their agent 
having made a mistake and only attending at 
11 a.m. — Held, insufficient to net sonde the 
sale* Commercial Mutual Building Society v. 
Mclver, 3LN. 357, S. C. 1880. 

57. And held, also, that the costs on such 
petition were the same as those allowed in 
ordinary suits, lb. . 

58. Of Vessels. — The sale of a merchant 
vessel by a creditor may be opposed by any 
previous registered mortgagee, unless the leave 
of the court has been obtained. Boss v. Smith 
& Cantin, 2 L. N. 362, & 23 L. C. J. 309, S. C. 
1879. 

59. Place of. —A sale by the sheriff of Mont- 
real at his own office of land situate in the 
parish of V Enfant Jesus, a duly erected parish 
for all civil purposes formed out of the parish 
of Montreal, wu void, and such sale could be 
legally effected only at the church door of the 
parish of V Enfant Jesus* Fauteux v. Loan 
& Mortgage Co., 22 L. C. J. 282, & 2 L. N. 15, 
Q. B. 1878, & 2 L. N. 424, & 3 S. C. Hep. 411, 
Su. Ct. 1879. 

60. And held, also, that such nullity could 
be invoked by means of a petition filed after the 
sale and served on all the interested parties, or 
by means of an opposition filed after tne sale 
and containing all the essential allegations of a 
petition en nulliU de decret. lb. 

6 1 . Possession.— T li e adjudicataire of an i m - 
moveable sold by licitation who takes posses- 
sion of the immoveable cannot be sued en com- 
plainte by the possessor of the property, espe- 
cially if he has been a party to the action. 
Hus v. Joseph, 7 R. L. 90, S. G. 1875, &9K.L 
56, Q. B. L876. 

62. Defendant was the adjudicataire of a 
piece of land, being part of a farm property 
owned and held by plaintiff, but which had 
been sold by judicial licitation, plaintiff being a 
party in the cause in which it was sold. De- 
fendant after the sale went and took possession, 
and plaintiff took action possessory to evict 
him— Held, reversing the judgment of .the 
court below, that de ten dan t had no right to take 
possession without an order of the court, even 
though the plaintiff was in the original action. 
Hus & Joseph* 9 K. U 56, Q. B. 1876. 



* Such sales were legalized and confirmed by 42-18 
Vic. cap. 26, bo that only those then in litigation are 
affected by this decision. 
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63. Ad adjudicataire may obtain a writ of 
possession after the expiration of a year and a 
day from the date of the adjudication, provided 
he move for the same within the year and a 
day from the judgment of distribution. Sewell 
& Bourk & Langlois, 4 Q. L. K. 246, S. C. R. 
& 2 L. N. 202 Q. S. 1878. 

64. But the adjudicataire of Broperty sold at 
sheriffs sale, who, instead of paying, ^ives 
security to the sheriff for the amount of the 
adjudication until the judgment of distribution 
shall be rendered, had not the right to take a 
writ of possession against the saisi before 
obtaining a title to the property. Courke & 
Langlois, 10 R. L. 560, Q. B. 1879. 

66. And semble, that a writ of possession will 
not lie against the saisi alter the lapse of a 
year from the date of the sheriff's title. lb. 

66. Possession. — The petitioner set up that 
he became purchaser, at sheriff's sale, of certain 
tracts of land iu the district of Bedford, and that 
a deed of purchase of such land had been duly 
executed by the sheriff to the petitioner, but 
that a third party was in possession and refused 
to deliver up. lie therefore asked that the court 
do order the sheriff to give petitioner possession, 
and to take all necessary means, etc. — Held, 
that such a petition would not lie against a 
third party. Trust <fc Loan Co, v. Jones & 
Jones, 2LN. 195, 8. C. 1879 ; 712 C. C. P. 

67. Report of Sheriff. — Inscription en faux 
against a supplementary report of the Sheriff' of 
Rimouski, who had since become insolvent. The 
respondent in February, 1876, became the pur- 
chaser, at sheriff s sale, if an immoveable, sold at 
the iustance of the Seminary of Quebec out of 
the hands of one J. B. M., against whom the 
appellant had a claim of $1268.63, for which he 
had been collocated. The sheriff made a sup- 
plementary report in the case, to the effect that 
respondent, the adjudicataire, had paid the 
whole of the purchase money, amounting to 
$2030. The sheriff having become insolvent, 
and the appellant being in danger of losing his 
claim, or a material portion thereof, contested 
this supplementary report by »in inscription en 

faux, rhe evidence showed that ouly some 
$1350 had been paid by the adjudicataire of 
the purchase money, and the balance had been 
settled by some arrangement between the ad- 
judicataire, the defendant and the sheriff— Held, 
reversing the judgment of the court below, that 
the inscription en faux should have been 
maintained and & folic enchere ordered, unless 
the balance were paid within a delay fixed by 
the court. Quebec Permanent Building Society 
& Martin, 10 R. L. 619, Q. B. 1880. 

68. Rescission of — The petitioner was ad- 
judicataire of a property situated at Hochelaga 
which had been sold at sheriff's sale. The pro- 
perty was described by the sheriff as comprising 
certain subdivisions of an official number as 
marked on the Cadastre, and as fronting on a 
projected street, and the official plan referred to 
indicated the existence of a street along the 
front leading to the highway — Held, that the 
absence of such street was ground for vacating 
the sale. Moat & Moisan, 3 L. N. 294, Q. B. 
1880. 
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69. Rights of Hypothecary Creditor. — Under 
no circumstances can a hypothecary creditor be 
collocated for and paid interest beyond the dat e 
of the adjudication. Genereux & Gordon & La 
Soc. de Von. Metropolitaine, 2 L. N. 134, & 23 
L. C. J. 221, S. C. R. 1879. 

XVI. Of Immoveables. 

Effect of Lease Pending, see LEASE. 

XVIII. Of Land. 

70. Belonging to Another. — Plaintiff claimed 
$137.60, balance due on a sale of land to defend- 
ant, of which land defendant had taken posses- 
sion. In the deed of sale the property sold was 
described as 100 acres in superficies, forming 
part of the 14th lot in the 12th range in the 
township of Stanford, and setting out the 
boundaries of said 100 acres. Plea, that the 
sale was with guarantee of law and fact of the 
land as described and situated as described. By 
a subsequent survey, however, it was estab- 
lished that the property described formed part 
of another lot and really belonged to the Crown, 
and that as soon as the plaintiff discovered that, 
he took steps to obtain the letters patent from 
the Government in his own name. Defendant 
himself, however, purchased the property from 
the Government and filed his certificate. This 
was the lot of which defendant was in posses- 
sion. The lot No. 14 described in the deed be- 
longed to a third party, and was not of good 
quality. Defendant prayed that the deed to 
him be annulled, and plaintiff be condemned to 
reimburse him the money which he had paid 
on account of it. Plaintiff answered that he 
really was in possession of a lot such as des- 
cribed in the deed ; that he had himself occu- 
pied and cleared it, and made improvements upon 
it ; that he had rented it to the defendant, who 
had occupied it, and that he, the defendant, knew 
the property well, and had declared himself 
thoroughly satisfied with it. The defendant 
also knew that there was a nominal error in the 
description of the lot, and that it was to defraud 
plaintiff that he had obtained a ticket from 
Government. Action maintained iu Superior 
Court, but in review and appeal dismissed. 
Roy v. Dion, 8 R. L. 259, Q. B. 18/6. 

71. While A ction Pending.— The opposants 
became proprietors of the undivided half of an 
immoveable by deed of sale from the defendant 
in 1874. In October, 1875, they acquired the 
remaining half by deed from the defendant. Be- 
fore the latter deed was signed the notary, at the 
request of one of the opposants, went to the 
registry office and made search to ascertain if 
there were any encumbrances registered against 
the property, and having reported that there 
were none the deed was executed. Sometime 
afterwards the property in question was seized 
under the plaintiffs execution,and the opposants 
then became aware for the first time that in 
Julv, 1875, the plaintiff had brought an action 
against the defendant for a balance due to him 
under a former deed of sale to the auteur of the 
defendant, and that the plaintiff had obtained 
judgment in that action in October, 1875, two 
days before the second deed of sale from the 
1 defendant to the opposants was passed. The 
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plaintiff bad no registered rights against the 
property at the time of the second deed of sale. 
His claim was founded upon a deed executed 
before the cadastral system came into force, and 
no renewal of the registration had at this time 
taken place — Held, that, notwithstanding his 
judgment, the plaintiff had no title which could 
prevail against the opposants. Thayer & Ansell 
& Moss, 2 L. N. 75, S. C, & 3 L. N. 242, & 24 
L. C. J. 181,8. C.R. 1879. 

XIX. Of Moveables. 

72. Resiliation of.— The respondent seized in 
the possession of appellant, by attachment in 
rev eradication, a quantity of wood which he had 
previously sold him, and which he had failed to 
pay for. With the attachment a demand was 
made for the resiliation of the sale, and that in 
cane the attachment would not hold as an 
attachment in revendicaiion that it serve as a 
saisie conservatoire — Held, that under article 
1543 of the Civil Code the unpaid vendor had 
a right to a resiliation, even after the eight days 
mentioned in article 1999, and that the attach- 
ment was good as a conservatory process. 
Henderson & Tremblay, 21 L. C. J. 24, Q. B. 
1876. 

XXI. Payment of Purchase Monet. 

73. Real estate of a substitution was sold, and 
the purchase money was allowed to remain in 
the hands of M., the purchaser, until another 
investment should be found. Subsequently a 
mode of investing the purchase money was 
duly authorized oy a family council — Held, 
that M. could not refuse to pay over the pur- 
chase money on the ground that the proposed 
investment was not in strict accordance with 
the terms of the deed creating the substitution. 
Mullin & Miction, 1 L. N. 603, Q. B. 1878. 



* OF MOVEABLES OF SUCCESSION. 

ACT TO DECLARE TALID CERTAIN SALES OF MOVE- 
ABLES BELONGING TO SUCCESSIONS. 

Whereat in virtue of articles 1820 and 572 of the Code 
of Civil Procedure the dale of moveables belonging to a 
succession of which one of the co-heirs is a minor can- 
not be made before the expiration of eight days to be 
reckoned from the Sunday when such sale was an- 
nounced by publlo notice, that is to say the second Tuesday 
after the Sunday aforesaid; whereas since the putting 
into force of this Code several of these sales have been 
made on the second Monday instead of the second Tues- 
day after the Sunday aforesaid, as was the oustom pre- 
vious to the Code; and whereas this Irregularity raa> be 
pn ludicial to the interests of a large number ot families, 
and that in consequence it is urgent that these *ales 
thould be made valid ; therefore Her Majesty, by and 
with the advice and consent of the Legislature of Quebec, 
enacts as Io'Iowb: 

1. Every sale of moveables belonging to successions of 
which one of the co-heirs was a minor made since the 
coming into force of the Code of Civil Procedure until 
the coming into force of this Act the second Monday in- 
stead of the second Tuesday following the first Sunday 
on which such sale ought to have been announced, ac- 
cording to articles 1820 and 672 of the Code of Civil Pro- 
cedure, is declared valid, and shall be so considered in 
law; provided always that all the other formalities re- 
quired by law shall nave been observed. 

2. This Act shall not affect pending oases. 

8. The present Act shall come into force on the day of 
its sanction. Q. 41 Vic. cap. 9. 

Act respecting the sale of securities Belonging 
to persons not in the jsxeroise of their clvil 
Kiguts. See Q. 4248 Vic. cap. 26. 



XXII. Privilege of Vendor. 

74. The 82nd section of the Insolvent Act of 
1875 has not taken away the right of the ven- 
dor to revendicate gtoods sold by him to the in- 
solvent, and the price whereof has not been paid. 
HatchetU ei al. & Oooderham eicd.,21 L.C. J. 
165, S. C. 1877. 

XXIII. Prohibition to Alienate Contained 
in. 

75. Action in resiliation of a deed of sale 
from plaintiff to the father of defendant under 
the folio whig circumstances : Defendant was 
the eon of the vendee by his first wife. The 
vendee having taken a daughter of plaintiff, the 
vendor, as his second wife, plaintiff sold him the 
lot of land in question for $200, agreeing to allow 
$100 to remain in the hands of the vendee in 
anticipation of his daughter's rights in his suc- 
cession, while the vendee on his part bound him- 
self to leave the property to his children by the 
second marriage. There were five children, 
issue of the second marriage, who survived their 
parents, but the vendee, instead of leaving the 
property in Question to them, left ii to defend- 
ant, one of nis children by his first marriage, 
whom he constituted his universal legatee. 
Plaintiff asked for the resiliation of the Hale on 
this ground, and on offering back the $100 re- 
ceived as part of the purchase money. Defend- 
ant did not contest, out one of his creditors 
intervened, and pleaded that the stipulation was 
illegal and null, inasmuch as it constituted a 
prohibition to alienate a property sold by oner- 
ous title — Held, maintaining the intervention 
on this ground, and dismissing the plaintiff's 
action with costs. Salois v. Neveu & Drolct, 10 
R. L. 72, S. C. 1879. 

XXIV. Promise or. 

76. On the 28th July, 1874, the appellant 
gave to the respondent a writing, entitled <( sale 
from Daniel Munro to Mr. M. Dufresne." It 
was in effect a promise of sale, by which M. 
bound himself to sell to D. certain immoveable 
property, therein designated, for the price of 
$50,000, of which $8,000 was to be paid on 
passing the deed. The offer was to remain open 
till the 10th August. The parties met on tnat 
day at the office of Simard, notary, who was to 
have joined D. in the purchase, but he declined 
to come in ; D. had not the funds ready, and 
they separated to give D. time to make other 
arrangements. Later in the day D. sent a letter 
to M., stating that he accepted the offer made 
on the 28th July. The first point was whether this 
was a sufficient acceptance of the promise of 
sale to be binding on M. Was it sufficient that 
on the 10th August D. should say, merely, I 
accept your offer ? There was no difficulty that 
when there was a delay fixed, the expiration of 
the delay was fatal if there was no acceptance 
on the day. There was no necessity for a mise 
en demeure if the party does not accept on the 
day fixed. The only question, then, was as to 
the meaning of the promise of sale. On the 
day named the money was not forthcoming, 
and after some pour parlers D. did nothing 
more than write to M., stating that he accepted 
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the offer. It was in evidence that M. subse- 
quently sold the property to one B. for the 
same amount. D r then brought his action ask- 
ing that Munro should have the deed to B. set 
aside and convey the property to him, or that 
the judgment be held to be a title for him to the 
property ; and if the property could not be con- 
veyed, that M. be condemned to pay him $30,- 
000 damages. The court below hela Bi. bound 
by the acceptance, and condemned him to pay 
$23,635 damages for the failure to convey the 
property. The question was this, was D. bound 
to put the vendor en demeure on the 10th 
August to give him a deed on that day, and fail- 
ing that was he entirely debarred from any claim 
on the property ? — Held, that the word accep- 
tance did not mean merely sending the vendor 
word that he would accept, but a complete 
acceptance, and that it was for D. to put him en 
demeure. The judgment would therefore be 
reversed and the action dismissed. Munro & 
Dufresne, Q. B. 1876. 

77. In 1874, by notarial deed, the respon- 
dent promised to sell and transfer to appel- 
lant the undivided half of the immoveable 
therein described, and to pass a title after a 
li citation of the said immoveable had been had. 
Tbe terms of the deed were that appellant was 
to pay on the 29th of September of each year 
the half of the ground rent of said property to 
the parties to whom il was due and to pay to 
respondent at the time of passing a deed the 
sum of $135,000. The purchaser was also to 
pay all the expenses of licitation and was to pro- 
ceed to such licitation immediately. Action to 
obtain the resiliation of this promise of Rale on 
the ground that appellant had not paid the rent 
an stipulated or proceeded to a licitation. De- 
fendant pleaded that he had always been ready 
to do both, and if he had not done them it was 
because plaintiff seemed to repent his bargain ; 
and, moreover, he could not proceed to a licita- 
tion without using his name, for which he re- 
quired his consent. Question of proof and 
action maintained in Superior Court and iu 
appeal. Charlebois v. Lemaire, 8 R. L. 306, 
Q. B. 1876. 

78. Petitory action for the purpose of estab- 
lishing ownership, and recovering possession of 
the north quarter of lot No. 17 in the 5th 
range in the township of Sheffbrd, in the district 
of Bedford. Defendant had been in possession 
five years and claimed under an alleged promise 
of sale from plaintiff, through his agent. The 
plea alleged that one Wood was, in the month 
of June, 1866, and for a long time previous, 
the authorized and recognized agent of the 
plaintiff at Sheffbrd, and that he did in the name 
and at the instance of the plaintiff sell his 
lands there and in the adjoining townships and 
receive and collect the moneys of such pur- 
chases. That about the 8th June, 1868, the 
said Wood, acting as such agent with tbe know- 
ledge and consent of the plaintiff, bargained and 
sold to the defendant the said north quarter of 
the said lot No. 17, in the fifth range of lots in 
the said township of Sheffbrd, for the price of 
ten dollars per acre, and then and there received 
from defendant for plaintiff the sum of $125. 
That plaintiff, acting as aforesaid, then and 
there undertook to grant defendant a promise of 
sale of the said parcel of land for the price 



mentioned, the balance of the purchase money 
to be paid in three annual instalments with 
interest, and that plaintiff, by his agent, there- 
upon gave defendant permission to occupy the 
same as if the promise of sale had been executed ; 
that defendant accordingly took possession of 
the land, and had ever since remained in the 
occupation thereof, and had paid out large sums 
in improvements ; that plaintiff had failed to 
fulfil his part of the alleged agreement, and de- 
fendant by reason of the premises claimed a 
right to the land in question. Plaintiff denied 
all these averments, and the question that arose 
was as to the agency of the person Wood. A 
large amount of evidence was produced by de- 
fendant, including that of Wood himself, who 
had since left Canada and was residing in the 
States. But held, that the promise of sale was 
not sufficiently proved, and judgment for plain- 
tiff. Stuart & White, 7 R. L 523, Q. B. 1876. 

79. A condition in a promise of sale that, 
although followed by possesion it should not 
be equivalent to a sale — Held, valid. Noel v. 
haver diert & British America Land Co., 4 
Q. L. R. 247, S. C. R. 1878. 

XXX Purchaser Cannot Demand Comple- 
tion OF, WHERE NO TERM IS GlVEN FOR PAYMENT, 

without Offering the Price. 

80. The 31st November, 1876, the respondent 
sold to appellant two cars of oats (about 1400 
bushels,), at the rate of one cent per pound, de- 
liverable at the cars at St. Paschal, the appel- 
lant undertaking to pay also one cent for com- 
mission, the whole payable at the time of 
delivery. The 27th of November following the 
respondent sold to appellant two other cars of 
oats (about 1400 bushels of 36 pounds), deliver- 
able at the Tache mill and at the cars, the 
appellant binding himself to pay besides $10 of 
commission, the whole payable at delivery. 
The respondent sold two cars of oats and was paid 
for them. Afterwards he sent to the Tache 
mill another lot forming the balance sold, and 
applied to appellant for pavment; appellant not 
being r»ady to pay respondent carried his oats 
away again. Appellant then without any offer 
of payment or any demand upon him for 
the oats sued out a writ of revendication in 
order to seize them, but the oats having been 
carried off and returned to where they catut 
from he was unable to do so. However he pro- 
ceeded with his action, and obtained judgment 
ordering appellant to deliver the oats or pay 
damages. This judgment was reversed in 
review, and in appeal the judgment in review 
was confirmed, on the ground that appellant 
could not demand delivery of the oats without 
offering the monev. Blagdon & Lebel, 6 
Q. L.R. 87, Q. B. 1878. 

XXVI. Pirchases Presumed to be made 
with Money of Purchaser. 

81. Where a trader before insolvency went to 
England, taking with him a sum of his own 
money and a sum belonging to his wife, and 
purchased goods there in connection with his 
trade — Held, that in the absence of any account 
of the money so taken from his assets it must 
be assumed that the purchase of goods was 
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made with Bach funds. Stevens & Perkins, 1 
L. N. 290, Q. B. 1878. 

XXVII. Registration of Title. 

82. The plaintiff bought an immoveable on 
the 28th November, 1876, and registered hi a 
title on the 6th December following. In the 
interval, on the 30th November, the defendant 
having obtained judgment against the vendor, 
registered it against the immoveable in ques- 
tion as being still in possession of the vendor, 
the purchaser not having registered his title — 
Held, reversing the judgment of the court 
below, that a sale of an immoveable without 
registration has no effect with regard to third 
parties, and the hypothec must be maintained. 
Lefebvre v. Branchaud, 1 L. N. 230, & 22 
L. C. J. 73, 8. C. R. 1878. 

XXIX. Remedy of Buyer where Goods 
are Inferior to Purchase. 

83. The defendants were acceptors of a bill of 
exchange drawn upon them by the plaintiffs for 
.£1,17228. 6d. stg., and representing a large ship- 
ment of iron of different dimensions made to 
them by the drawers. They paid £778 on 
account; but refused to pay the balance, for 
which the action was brought, but pleaded that 
they were not bound to pay this balance, be- 
cause the contract respecting the iron was tor 
the sale of 141 tons, 5 cwt., 1 quarter and 14 
lbs. of Coatee' iron ; but that among the iron 
sent were 48 tons, 14 cwt., 3 quarters and 14 
Jbs. of iron in bars, and H inch wide and 7-16th 
of an inch thick, which at the price charged 
would come to £389 1 9s. stg. at the place of 
shipmeut. That upon the faith of the invoice 
they had both accepted the bill, and had sold 
the iron before its arrival to the Masson Manu- 
facturing Company at Oshawa, who, immediate- 
ly on getting it, discovered that the whole of 
the 4,269 bars were worthless and unmerchant- 
able ; and the defendants, on being made aware 
of it, gave notice to the vendors through their 
agent here, who directed that samples might be 
sent down for inspection, which was done, and 
the defendants also themselves got down a num- 
ber of bars to be tested, and it was all inspected 
and tested in the agent's presence, by competent 
and skilled pt-rsons, and it was found that out 
ot ten, only nix bars were merchantable ; and 
thereupon the defendants notified the sellers that 
they would not accept it, but would only hold it 
on their account. The evidence of plaintiff* sets 
up that the defendants have waived the right of 
pleading all this by taking and accepting the 
thing sold and treating it as their own, and dis- 
posing ot it by ^ale to another. The evidence 
shows that the contract was for " Coates " iron of 
different dimensions ; that the particular lot in 
question was not merchantable ; that the bill 
was accepted before the iron arrived, and it was 
sold before arrival and taken from the ship to 
the canal or railway without being seen by the 
buyers ; that it was objected to and refused by 
the Masson Manufacturing Co., who had bought 
it from the defendants, and that an inspection 
was had of samples which showed according 
to the great weight of evidence, that it 



was not at all the thing that it had been con- 
tracted to sell. By the court — It was contended 
that this was one of those cases where the pur- 
chase of the whole 141 tons must be repudiated 
to entitle the defendants to reiress. The con- 
trary of that proposition was clearly laid down 
in Leduc v. Shaw by the Court of Appeals, 
even in the case of the sale of one lot of flour, a 
portion of which had turned out bad, but all 
the authorities are clear where the thing sold is 
in separate lots as to size and price, which was 
the case here, the right to repudiate for one part 
only is certain. This is repeated without varia- 
tion in all the series of books usually referred 
to. Touliier, No. 57 8; Du ran ton, who put* the 
case of a flock of sheep where one or more 
should turn out bad, and all the rest. It was 
contended also that the acceptance of the iron 
and the sale to others was conclusive against 
the defendants' right ; and the well-known case 
of Morton v. Ti beets as to what constitutes an 
acceptance to satisfy the statute of frauds was 
cited, but there is a well-known and perfectly 
familiar distinction between such an accept nee 
and one that would be evidence of the fulfil- 
ment of all the conditions of an obligation. In 
that very case of Morton v. Tibbets, Lord 
Campbell used the well-known and oft-repeated 
words: "The acceptance to let in parole 
evidence of the contract appears to us to be a 
different acceptance from that which affords 
conclusive evidence of the contract having been 
fulfilled." Therefore I think that the defen- 
dants did all they were bound to do ; that the 
thinjg sold, as regards the part in question, was 
not fit tor the purposes for which it was bought ; 
and that the purchaser has the right under the 
law to return it and keep that part of the price. 
Maxwell & Cooper, S. C. 1877. 

84. The case arose out of the sate of 500,000 
feet of sidings to appellant. The action was tor 
the balance of price, and the question was as to 
quality. The sidings were sent down in barges 
to Montreal. On the arrival of the first ship- 
ment, the appellant complained 10 some extent 
that the sidings were not of the quality he 
expected, and claimed that there should be a 
deduction from the price. But he gave his note*, 
and left the question of deduction to a future 
period. Subsequently the appellant made objec- 
tion to paying the price agreed upon, in conse- 
quence of the alleged inferior quality of the 
lumber. Being sued be resisted the action, but 
the court had sustained the plaintiffs' preten- 
sions — Held, that the judgment must be con- 
firmed, but the court considered that there was 
nothing to justify the imputation that the ap- 
pellant was desiring to evade his liability. He 
ought to have put the plaintiffs en demeure 
to take back the sidings, but instead of that be 
relied upon their good faith, and the lumber got 
mixed so that even if the court wished to make 
a deductiou from the price it would be impos- 
sible to estimate it. Judgment confirmed. 
Ostell & McLaren, Q. B. 1877. 

XXX. Resolution of. 

85. The petitioner having sold to insolvent, 
prior to his insolvency, a certain property with 
right of resolution in case of non payment of 
price, transferred all his rights and privileges 
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under each deed to the TruRt k Loan Com- 
pany with due notice. The debtor having 
failed, and the price not having been paid, the 
petitioner demanded the resolution of the sale, 
and the possession of the property out of the 
hands of the assignee. The assignee pleaded 
the transfer to the Trust aud Loan Company, 
and also that petitioner had filed his claim in 
the hands of the assignee, and had taken part 
and acquiesced in the proceedings of the credi- 
tors, and thereby forfeited his right to act under 
the stipulation of the deed — Held, that the 
transfer to the Trust & Loan Company was but 
a pledge, and did not prevent the pledgor from 
exercising the rights and privileges pledged 
with the consent of the pledgee. Farmer & 
Bell & The Trust & Loan Co., 6 Q. L. R. 1, S. 
C. R. 1879. 

86. Where a property had been sold prior to 
the Code — Held, that the bailleur could exercise 
a right of resolution, even though not stipulated, 
and without renewal of registration. La Cie. 
de PreL, etc., v. Oarand & Heney, 3 L. N. 379, 
8. C. 1880. 

87. Action in resiliation of certain lots of land 
which plaintiff had purchased from defendant 
at public auction. At the sale it was announced 
that the defendant's title to the property was 
perfect and indisputable, that the property was 
free and clear of all seigniorial claims and dues, 
and no mention was made of any charge or 
hypothec of anv kind. Some time after the 
sale plaintiff, who had purchased some of the 
lots, discovered that there was a mortgage of 
$200,000 on the whole property, and that he 
could not give a clear title to the lots he wished 
to resell. He anked therefore that the sale be 
cancelled, and that he get back what he had paid 
on account of the price, and what he had paid 
for improvements, etc. — Held, maintaining the 
action. Brewster v. Grand Trunk Railway Co. 
of Canada, 3 L. N. 410, S. C 1880. 

XXXI. Rights of Vendor. 

88. Respondent, by his action, claimed from 
appellant $750. He alleged that one L., now in- 
solvent, and whom he represented ou the 1st 
May, 1867, purchased from appellant the scow 
(Chaland) venant for $1,165 ; that the purchaser 
took possession of the scow and used it for 
three seasons ; that in December, 1869, he failed, 
and during the winter of 1870, appellant ille- 
gally re-took possession of the scow and used it 
Tot two years ; that the value of the use of it 
was $300 per year ; that at the time of the in- 
solvency there remained due of the purchase 
money to the appellant $730 ; that the scow was 
then worth $1,000; the amount claimed by the 
action was the balance left from the value of 
the scow and its use during two years alter 
deduction of what was due to appellant. Ap- 
pellant pleaded that he had never sold the scow 
to L., that there was only a promise of sale of 
it, that the title to it had always remained in 
his possession, and he had retaken the scow 
with the consent of the purchaser's assignee — 
Held, that notwithstanding no title had passed, 
that the defendant having delivered the scow 
and received payments ou account could not 
retake possession of the vessel, and must pay the 



value of it after deduction of what was still due 
to him. Beauprt & Labelle, 7 R. L. 589. Q. B. 
1876. 

XXXII. Simulated. 

89. One N., being indebted to appellant in 
the sum of $1300, offered as security a mortgage 
on three pieces of land, and a deed was accord- 
ingly executed^ but it being afterwards found 
that" N. could not legally hypothecate one of 
the three lots a deed of sale was passed by 
which he conveyed to appellant the said lot for 
the expressed price of $400, with the verbal 
understanding that as soon as the amount due 
was paid to appellant he would reconvey to N. 
the lot in question . About two months after N. 
became insolvent, and fled the country. The 
two lots mortgaged being brought to sale real- 
ized some $900 for appellant, who then claimed 
the right to retaiu the third lot for the balance 
due hi in, whereupon respondent, a judgment 
creditor, while admitting the validity of the 
mortgages, attacked the deed of sale as simula- 
ted and fraudulent, and contested appellant's 
right to preveut a judicial sale of the said piece 
of land. — Held, that the deed of sale was si m 
ulated and void for total want of consideration, 
and the property never having passed under it 
the land could be brought to sale as still form- 
ing part of N.'s estate. Pacaud & Huston, 3 
Q. L. R. 214, Q. B. 1877. 

90. A firm of brewers sold to respondent, a 
notary, all the machinery, etc., in the brewery 
for one dollar in hand, and other good considera- 
tion, part of which was that respondent should 
endorse notes for the vendors from time to time 
as required to the extent of $2000. There was no 
delivery of the effects sold, but respondent leased 
them back to the vendors for three years at the 
rate of $100 per year.— Held, that the sale was 
simulated, and was in reality a pledging of 
the moveables claimed to have been sold rather 
than a sale. Dupuy & Gushing, 22 L. C. J. 
201, Q. B. 1878, & 3 L. N. 171, k 24 L. C. J. 
151, P. C. 1880. 

XX XIII. Stoppage in Transitu. 

91. The petitioner, a merchant, of Leeds Eng- 
land, sought by revendication to recover posses- 
sion of goods sold and sent to Montreal, where 
they had been deposited and were still lying in 
the Custom House, on the ground that the buyer 
had in the meantime become insolvent. The 
assignee opposed the revendication under sec. 
82 of the Insolvent Act, — Held, maintaining 
the petition, that they had not been delivered in 
terms of art. 1613 of the Civil Code. Thomson 
& Greenwood, 9 R. L. 379, S. C. 1877. 

XXXIV. To Avoid Sequestration. 

92. Plaintiff brought an action against the 
defendant, founded upon an alleged sale to him 
by the former, through the agency of T., on the 
30th of May, 1875, and asked for a title. The 
action was served on the 24th of June last; and 
on the 30th of this month the plaintiff presented 
a petition for sequestration, founded on the fact 
of the pendency of the action, and also upon 
one other allegation only, viz., that the defen- 
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dant retains possession of tbe property illegally. 
This petition was answered ny the defendant 
by an allegation that he had sold the property 
to D., on the 21st June, by deed before notary 
on that day, and registered on the 23rd of June. 
The plaintiff replied that this sale to D. was 
simulated and fraudulent. T., the agent who 
sold to the plaintiff, swore that he met D. on 
two occasions — first, about tbe 6th or 6th of 
June, and subsequently on the 10th. On the 
first occasion T. told him he had sold this pro- 
perty to plaintiff, and the only remark D. made 
was that it was a considerable piece of land. 
On the second occasion, D. told T. that he had 
purchased the property. T., asked him how 
that could be, seeing what he had told him a 
few days before. The answer was that even 
at that time the sale bad been completed. — 
Held, that the sale was simulated, ana seques- 
tration ordered. Farmer & (/Neil, S. C. 1876. 

XXXV. To Two Persons. 

93. Where a party has obliged himself succes- 
sively to two persons to deliver to each of them 
a certain moveable article, that one of the two 
who, in good faith on his part, has been put in 
actual possession will be preferred, and remain 
owner of the thing, although the purchase by 
the other was anterior in date. Stani forth v. 
McNeely, 22 L. C. J. 60, S. C. R. 1877 ; & 
Dupuis v. Racine, 1 L. N. 486, S. G. R. 1878 ; 

ion C. C. 

94. Action of damages for the demolition of a 
frame house which had been bought by the 
plaintiff from one of the defendants, who had 
subsequently sold it to his mother, as the plain- 
tiff alleged, in order to defraud him* Plea inter 
alia that the house was an immoveable, and 
was in possession of vendor's mother who had 
registered. — Held, that as the house had been 
removed from one place to another, and as, 
moreover, the defendants themselves had 
already treated it as a moveable, that it was sub- 
ject to art. 1027 C C, and plaintiff was entitled 
to judgment. Quintal v. Mondou, 3 L. N. 166, 
8. G. 1880. 

XXXVI. Vendor not Liable in Damages 
for Failure to Deliver What was Sold bt 
Mistake and Which Proted to Belong to 
Another. Fulton & McDonnell, 1 L. N. 631, 
Q. B. 1878. 

XXXVII. Warranty. 

96. An imperfect wooden drain connecting 
the closets and sinks of a house with the com- 
mon sewer in tbe street ot a city is a latent de- 
fect against which the seller is obliged by law 
to warrant the buyer, where, from the character 
of the house the buyer had reason to believe tbe 
drains were constructed in a proper manner. 
lbbotson & Ouimet, 21 L. G. J. 63, Q. B. 1876 : 
1622 C. C. 

96. The plaintiff in the principal action pur- 
chased under a deed of sale containing a declara- 
tion that the emplacement sold was libre de 
toutes dettes et hypotheques. It appeared that 
at the time of safe the property of which tbe 
emplacement sold formea a part was subject to 



a hypothec of $2000, created by one L. P., by 
deed dated the 6th July, 1871, and registered 
the following day. The plaintiff, in consequence, 
brought an action praying that the deed of sale 
to him should be annulled, unless the defendant 
caused the said hypothec and another mention- 
ed in the declaration* to be discharged. The 
defendant sued his vendors en garantie, and they 
in turn sued their vendors en arriere garantie. 
The action en arriere garantie was founded on 
a deed of sale with warrauty centre toutes es- 
pices de troubles ou Evictions quipourront leur 
survenir de n'importe quelle source, but did not 
contain tbe clause of franc et quitte. — Held, that 
under this deed the purchaser could not demand 
a resiliation of the sale in default of tbe removal 
of certain hypothecs which afterwards appeared 
to be charged upon the property. Talbot v. 
Beliveau, 4 Q. UR. 104, 8. C. R. 1876. 

97. Tbe vendor of a crCance with promise to 
garantie, founder etfaire valoir is surety for 
the solvency of his debtor only, and is not oblige* 
for the payment of the debt transferred, and 
the cessionaire therefore can exercise his re- 
course en garantie only after discussing the 
property of the debtor and establishing his 
insolvency. Homier & Brosseau, 1 L. S. 62, 
8. C. 1877. 

98. Where action was brought onaoon given 
as boot in an exchange of horses, and defendant 
pleaded a redhibitory vice in the horse he re- 
ceived — Held, that his right waived by the 
delay which was from 23rd June to 20th Sept. 
Veroneau v. Poupart, 21 L. G. J. 326, 8. G. 
1877. 

99. An action brought by the purchaser of a 
horse for vice redhibitoire seventeen days after he 
had taken the horse home, was held too late. 
Donihee & Murphy, 2 L. N. 94, Q. B. 1879. 

100. The defendant by deed of transfer of 
31st May, 1876, transferred to plaintiffs a prix 
de rente with guarantee. The defendant on be- 
ing sued objected that the plaintiff had not 
used diligence in discussing the principal debtor. 
As a matter of fact the plaiutiff was not bound 
to discuss the principal debtor, being exempt by 
the deed, but had done eo—Held, that in sucn 
case he could only be held liable for gross 
negligence. Action maintained. Montreal Loan 
A Mortgage Co. v. Belle, 2 L. N. 284, 3. G. 
1879. 

101. Where tbe defendants returned a con- 
signment of goods purchased from the plaintiffs 
as not being according to sample, except one 
piece which was detained as security for freight 
which had been paid — Held, that under the 
circumstances they had a right to return the 
goods, and their having retained one piece in 
order to reimburse themselves for money dis- 
bursed was not a waiver of their right to ao so. 
Mclnnes k Vezina, 2 L. N. 316, Q. B. 1879. 

102. The plaintiff and defendant exchanged 
horses, and the defendant got $40.62 swap money. 
That was on the 10th December. On the 13th 
plaintiff tried the horse, and found him unsound 
and worthless. Plaintiff says " le cheval avait 
le rale et Vaslhmc* He accordingly prayed 
that the defendant be condemned to take back 
his horse and to refund him the $40.62. The 
plea was to the effect that the vice in the horse 
was easily discernible; that the horse was 
known by plaintiff to have the souffle, and de- 
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fendant further said that plaintiff had never 
tendered the horse back — Held, that as the vice 
complained of was not zdefaut cache, and as no 
express warranty was proved, that the action 
would be dismissed. Oremer v. Chayer, 3 L. N. 
84, S. G. 1880. 

XXXVIH. What is, see PLEDGE. 

103. In a seizure of certain hornes, harness, 
etc., an intervention was filed, based on a deed 
the materia] portion of which was as follows : 
" Et pour 8urtU du remboursement el paiemenl 
" d'iceUe somme It dit D. C. cUbiteur & trans- 
u porU el mis en mains du dit C. G. Us chevaux 
'• et hamais et ce dernier pourra enjouir d sa 
" disposition nianmoins en courir aucuns ris- 
'* quesjusqu'au paiement parle dit comparant 
"aela somme susciti temps auquel le dit C. G. 
" remettra Us dits objets en mains du dit debileur 
" n 9 apas effectua U remboursement de la dite 
" somme U dit C. G. gardera pardevers lui Us 
" dits objels et en sera et restera proprittaire" 
The debt was not paid before 1st August, but at 
the time of the seizure (August 31) the inter- 
venante were not in possession of the horses — 
Held, confirming judgment of court below,* 
that the agreement was simply a pledging of the 
horses ana not a sale. Cotte v. w*me, 2 L. N. 
348, Q. B. 1879. 

104. Where a firm of grain brokers borrowed 
25,000 bushels of corn to be returned in kind, 
and deposited a sum of money as security— 
Held, that the return of the corn, according to 
this arrangement, did not constitute a sale so as 
to give them a privilege for a balance of the 
money unpaid. Borrowman & Angus, 2 L. N. 
92, 24L.C. J.l, Q.B. 1879. 



SALES. 
I. Commission on, see AGENCY, Brokers. 



SALVAGE. 

I. Lien POR, see MERCHANT SHIPPING. 

II. Remuneration for, see BOTTOMRY 
AND RESPONDENTIA. 



SCHOOL COMMISSIONEES— See 
COMMON SCHOOLS. 

I. Liability of, oh Contracts with 
Teachers. 

105. The defendant*, as school commissioners, 
engaged a school teacher for a certain section 
under their control, and afterwards, without ap- 
parent cause, engaged another in her place to 
whom they paid the salary. Action by their 
successors in office to recover the amount of 
salary so paid—Held, that pleas of want of 



notice and of prescription would not hold, but 
as the action was stated to have been by reason 
of the money having been illegally paid to the 
other, and without cause, whereas the payment 
was perfectly legal, and damages only should 
have been demanded, the action would be dis- 
missed without costs. School Commissioners 
of St. Marthe v. St. Pierre, 2 L. N. 343, S. C. 
1879. 



SCHOOL TAXES. 

I. Action for. 

II. Damages for Illegal Seizure for, see 
DAMAGES. 

III. Prescription of, see PRESCRIPTION. 

I. Action for. 

106. School taxes cannot be sued for in the 
Superior Court. Corporation of Township of 
Acton & Felton, 24 L. C. J. 113, S. C. R. 1879. 



SEALS. 

I. Power of Provinces to Appoint and 
Alter. 

II. Removal of. f 



•22L.C. J. 34. 



•Power of Provinces to Appoint and Alter. 

Whereas doubts have arisen as to the power of ap- 
pointing and altering the Great Seals of the Provinces, 
other than Ontario and Quebec, and aleo as to the vali- 
dity of instruments sealed with the seal heretofore used 
as the Great Seal of the Province of Nova Scotia, and 
whereas it is right that all the Provinces should be on 
the same footing with respect to their Great SealB, and 
whereas the Legislature ox the Province of Nova Scotia 
has passed an Act empowering the Lieutenant Governor 
in Council to alter the Great Seal, and also an Act vali- 
dating all instruments sealed with the seal heretofore 
used as the Great Seal, snd whereas the JCegislative 
Council and Assembly of Nova Scotia have passed ad- 
dresses praying for legislation in the Parliament of the 
United kingdom to the same intent and whereas it is 
expedient, so far as the Parliament of Canada may have 
power to act in the premises, to remove the said doubts, 
therefore Her Majesty by and with the consent c f the 
Senate and House of Commons of Canada enaots and 
declares as follows:— The Lieutenant-Governor of eaoh 
Province in Council has the power of appointing and of 
altering from time to time the Great Seal of the Province. 
All instruments sealed with the seal heretofore used as 
the Great Seal of the Province of Nova Scotia are hereby 
declared to have been and to be legal and valid notwith- 
standing any doubt whioh may exist as to such seal being 
the Great Seal. 

t Removal of. 

ACT RESPECTING THE NOTIFICATION FOR, AND THE 



ATTENDANCE AT 



THE BEMOVAL OF tSEALS AND IN- 
VENTORIES. 



Her Majesty by and with the advice and oonsent of the 
Legislature of Quebec enacts as follows : 

1. Whenever any of the persons entitled to be present 
at the removal of seals, or to take part in an inventory, 
reside outside of the Province, they need not be sum- 
moned; but in such case a judicial procurator is named 
by a Judge of the Superior Court, on application of the 
person demanding the removal of seals or the making 
of an inventory, to represent such persons; and such 
judicial procurator must be present or have been notified 
to be present. 

2. Notwithstanding the nomination of a Judicial pro- 
curator to represent the persons mentioned in the pre- 
ceding section suoh persons or any of them may also be 
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SECRETARY-TREASURER. 

I. Or School Commissioners. Account of 
Administration of, see ACCOUNT. 



for maintenance of the child may be brought 
by the mother in her own name. Kingsborough 
& Pownd, 4 Q. L. R. 11, Q. B. 1878. 



SECRETION. 

J. Of Estate of Co-partitioners, see PAR- 
TITION. 

II. Outside the Province. 

III. What is. 

II. OUT8IDE THE PROVINCE. 

107. Secretion committed in Ontario may be 
ground of capias in Quebec, if the debtor be 
found there. Gault v. Robertson, 21 L. C. J. 
281, S. C. R. 1877. 

III. What is, see CAPIAS. 

108. Appellant borrowed a large Hum of 
money on a property which it appeared subse- 
quently did not belong to him absolutely, but 
was subject to a substitution in favor of bis wife 
and children. The money was first deposited 
in a bank in his own name, but subsequently 
the words "mortgage" in truwt for E A. M. 
were added ; shortly afterward* the money was 
all withdrawn and expended — Held, to constitute 
secretion. MoUon & Carter, 3 L. N. 258, Q. B. 
1880. 

109. Where a defendant, not being a trader, 
whose effects were under seizure, made an 
assignment of them to an assignee, who sold 
them to the father-in-law of the defendant, the 
whole transaction being evidently simulated 
and effected for the purpose of defrauding the 
plaintiffs — Held, that this constituted secretion 
under art 782 C. C. P., so as to make the defen- 
dant liable to contrainte par corps, Jacques 
Curtier Permanent Building Society v. Hoy, 3 L. 
N.314, C. C.1880. 



SECURITY. 

I. For Appropriation in Building Socie- 
ties, see BUILDING SOCIETIES. 

II. In Appeal, see APPEAL. 



SEDUCTION. 

I. Action for. 

110. An action in declaration of paternity and 



prevent and take part, or may send a power of attorn«y 
to the judicial procurator or to any other pr-ou should 
they think lit to do 00 ; and such appearance or appoint- 
ment of mandatory shall terminate the mandate of the 
judicial procurator 

8. Section 4 of the Act 88 Vic. cap. 88 shall apply to 
proceedings under this Act 

4. Artioles 1298 and 1805 of the Code or Civil Proce- 
dure are supplemented In the particulars contained in 
thisAot. Q. 41 Vic cap. 11. 



SEIGNIORIAL RIGHTS. 

I. Gensitaire8 

II. Delay to File Hypothec. 

III. Errors in Cadastre. 

IV. Lods et Ventes. 

V. Opposition to Preserve Privilege un- 
der. 

VI. Property Acquired by Crown. 

VII. Ranking of Claims for Cens et 
Rentes. 

VIII. Registration of. 

IX. Reunion of Lands. 

I. Censitaires. 

111. The advantages granted to censitaires 
by the Statute 22 Vic. cap. 48 are intended for 
the benefit of the proprietors then existing, and 
cannot tie claimed by their auteurs and pre- 
decessors. Mongenais & Rochon, 7 R. L. 674, 
Q. B. 1876. 

II. Delay to File Hypothec 

112. The delay of six months prescribed by 
sec. 41 of cap. 40 of the Con. Stats, of Lower 
Canada for the production of hypothecary 
oppositions in cases where the funds for a 
seigniorial indemnity are still in the hands of 
the Government does not apply to the legal 
representatives of a personal debtor. Hart & 
David, 4 Q. L. R. 88, Q. B. 1878. 

HI. Errors in Cadastre. 

113. Plaintiffs alleged that by error the de- 
fendant's property within their seigniory was set 
down in the cadastre of the seigniory as con- 
taining 335 arpents 8 perches, whereas it really 
contained 1,084 arpents, 35 perches. They 
claimed $ 159.20 for five years' arrears of rent 
on the excess of land on which nothing had 
been paid. Plea that the plaintiffs could not 
claim rente for more land than was set down in 
the cadastre, which constituted a final title 
between the parties — Held, that under 29-30 
Vic. cap. 30, sec. 2, the plaintiff was entitled to 
rente for the whole amount of land, but that he 
should have had a survey made establishing 
the extent of the land before bringing the action, 
and as that was not done the action would fail. 
DeBellcfeuille v. Pick*, 2 L. N. 115, & 23 L. C. 
J. 314, S. C. 1879. 

114. And held, also, that notice of such survey 
should have been given to the censitaire, the 
only evidence of which was a bailiff's return, 
which was insufficient. lb. 

IV. Lods et Ventes. 

115. A constituted rent created for the aboli- 
tion of lods el ventes, in virtue of 8 Vic. cap, 42, 
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sec. 23, is, by the Seigniorial Act of 1854 and 
its amendment*, placed to the charge of the 
public treasury , and is no longer due by the land 
which it affected. Stuart v. uagne & Paquin. 5 
Q. L. R. 227, S. C. R. 1879. 

V. Opposition to Preserve Privileges 
Under. 

116. In order to preserve the privileges for 
indemnity arising under the Seigniorial Act 
abolishing lods et venteshnd other casual rights, 
and paid by the Dominion Government to the 
transferee of the legal possessor of the seigni- 
ory at the time of the transfer of the indemnity, 
the appeUs to a substitution are bound in terms 
of the said Seigniorial Act, by themselves or by 
their tutors or curators, to file an opposition to 
the distribution of the money arising from the 
redemption of the seigniorial rights in the 
seigniory within the six months following the 
first publication of the notice of the deposit of 
the cadastre ; and in case of neglect or default on 
their part to conform themselves to the provi- 
sions of the Seigniorial Act in this respect the 
moneys arising from the redemption of the 
seigniorial rights will cease to be affected by or 
subject in any way to their privilege and rights 
arising under the substitution, and will become 
a claim purely personal and independent of the 
grtvt de substitution who is in possession of the 
seigniory, and who will from that time be free to 
legally sell or transfer them. Panet &, Bois- 
aeon & Dionne, 10 R. L. 163, Q. S. 1879. 

117. The default to produce within six months 
from the deposit of the cadastre of a seigniory 
the opposition required by sections 40 and 41 
of the Seigniorial Act, is fatal and third parties 
interested have the right to avail themselves of it 
Panet & Brosseau, 5 Q. L. R. 377, Q. B. 1879. 

VI. Property Acquired bt Crown. 

1 18. The respondents, the seigneuresses of the 
fiefSt. Auguetin, claimed certain seigniorial dues 
on an immoveable in the fief, which the appel- 
lant had acquired from the Provincial Govern- 
ment in 1874, by exchange for other property. 
The appellant pleaded that the property had 
been acquired by the Crown for a purpose of 
public utility, and the tenure had been changed ; 
that the respondents had been indemnified for 
this change of tenure ; that while the land was 
the property of the Crown the seigniorial rights 
in the fief were abolished, and the land passed 
into the possession of the appellant free from 
all seigniorial rights — Held, reversing the judg- 
ment of the court below, that having been 
acquired by the Crown for a purpose of public 
utility, viz., for a lunatic asylum, it was free 
forever from all seigniorial rights of the Jief St. 
Augustin, with the exception of the right to 
indemnity for loss of the tnouvance, which had 
been paid ; and the exchange made by the Pro- 
vincial Government of this lot for another 
owned by the appellant did not revive the 
seigniorial rights which had been abolished by 
its reunion with the Crown domain. Middle- 
miss & Nuns of t Hotel Dieu of Montreal, 1 
L. N. 51, Q. B. 1877, & 22 L. C J. 149, & 2 
L. N. 96, P. C. 1878. 



VII. Ranking of Claims for Cens et 
Rentes. 

119. Where the proceeds of a sale by the 
sheriff of an immoveable are insufficient to pay 
the claims in full of two rival claimants having 
the same kind of privilege, namely, the one for 
arrears of cens et rentes accrued prior to the 
grhce de substitution, and the other for arrears 
accrued since, the proceeds will be divided pro 
rata between the claimants, according to the 
amount of their respective claims. Hamilton 
& Christie, 24 L. C. J. 140, Q. B. 1844. 

VIII. Registration of. 

120. A lessee under an emphyteutic lease 
from a seignior is also a seignior, and conces- 
sions granted by him d Hire de rentes consti- 
tutes are exempt from registration. McCord & 
Les Religieuses Sceurs de V Hotel Dieu de Mont- 
real, 2 L. N. 417, Q. B. 1879. 

IX. Reunion of Lands. 

121. Before 1854, when a seignior became 
proprietor of a property in his seigniory, either 
by purchase, succession, exchange, or by any 
other title, there was reunion of this land to 
the seigniorial domain. Pouliot & Fraser, 3 
Q. L. R. 349, S. C. 1877. 

122. And in the case of inheritance this re- 
union took place not in virtue of the rule " sub- 
rogatum capil naturam subrogati, but in virtue 
of Art. 53 of the Customs of Paris, lb. 

123. Nevertheless where the seignior was 
subject to a substitution the reunion was in law 
only temporary , and ceased at the opening of 
the substitution. lb. 

124. But if in the case of exchange by a 
seignior greve de substitution the appele ratified 
the exchange, either expressly or tacitly, the 
immoveable received in exchange was then sub- 
rogated for that, subject to substitution. lb. 

125. Gravis de substitution are proprietors, 
and though they cannot bind the appeUs thev 
can alienate the substituted property, and their 
acts of alienation are valid until the opening of 
the substitution, lb. 

I. Of Property of Succession, see SUC- 
CESSION, Liability of Ascendant. 

II. Of Railways, see RAILWAYS. 



SEPARATION DE PATRIMOINE 
— See PARTITION of Pkoperty Be- 
queathed. 
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I. Action by Sequestre. 

II. Judicial. 

III. Power to Ohder. 

IV. Right of. 

V. Sale to Avoid. 



€99 



SEQUESTRATION. 



SERVICES. 



700 



I. Action bt Seqtjestri. 

126. To an action by a sequestre to eet aside 
a pretended donation of the property sequestra- 
ted, and for an account, the defendants pleaded 
an exception to the form, which was dismissed 
as wrongly pleaded, and on the merits the court 
said the reasons for denying the right of action 
in the person of the sequestre judiciore are bad. 
In the first place, however, I should observe 
there is a precedent directly in point in favor 
of the right. It is the case of this same plain- 
tiff, I believe, against Jones. In the next place, 
the reason on which the argument is founded 
has no application. It is said that the functions 
of a sequestre are of an administrative nature 
only, but the plaintiff answers truly that even 
admitting that as law, yet that the present ac- 
tion is an act of administration merely, for there 
is a plain distinction between an action to annul 
an instrument valid prima facie, and one to 
have it declared that such a donation never was 
or could have been valid under any circum- 
stances whatever ; between an action to cause 
the thing to be annulled, and one to have it 
declared that it is null already and of no effect. 
Laframboise v. D* Amour, S. C. 1876. 

II. Judicial. 

127. On a demand for the appointment 
of a sequestrator to an immoveable during the 
pending of litigious proceedings concerning — 
Held, that the powers of a judge were not con- 
fined to the cases laid down in the Code,* which, 
were simply indicative, but extended to all cases' 
m which it seemed in the interests of the par- 
ties that a sequestration should be ordered 
Drummond v. Holland, 2 L. N. 286, & 23 L. C. 
J. 241 j & The Heritable Securities and Mort- 
gage Association v. Racine, 2 L. N. 287, & 
23 L. J. C. 242, S. C. 1879. 

a 128. And thus when a plaintiff has obtained 
judgment against defendant upon a mortgage, 
the plaintiff, upon affidavit that the property is 
insufficient security for the mortgage dent, may 
prevent the defendant from collecting the rents 
of the property, and to that end may have a 
sequestrator appointed to collect the rents, even 
while an inscription in rev : ew from the judg- 
ment is Bending, lb. A 876 C. C. P. 

129. On a requite qfin d' opposition on the 
ground that the judgment ordering the appoint- 
ment of a sequestrator had not been properly 
served—Held, that the court (Practice division) 
had no jurisdiction to revise the judgment order- 
ing the sequestre, and that it would have to stand. 
lb., 2 L. N. 300. 

III. Power to Order. 

130. A judge of the Superior Court has power 
to appoint a sequestrator pendente lite in an 
action to remove executors under a will from 



• The court upon application by the Interested party 
may, according to circumstance*, order the sequestration 
of a thing, moveable or immoveable, concerning the pro- 
perty or possession of which two or more persons are 
in litigation. 1823 CO. 



office for maladministration. Brooke h Bloom- 
field, 23 L. C. J. 140, Q. B. 1875. 

IV. Bight of. 

131. Where, by the terms of a will, certain 
bonds were left to a person " to be used for the 
support of his family." — Held, that the family 
was the real legatee, and that they could demand 
sequ&stre if he was misusing the trust. Noad 
v. Noad, 21 L. C. J. 312, 8. C. 1874. 



SEQUESTRATOR. 

T. Appointment or Assignee in Insolvency 
does not affect, see INSOLVENCY, Effect 
of. 

II. Intervention in Appointment of. 

132. Petition for the appointment of a seques- 
trator pending a hypothecary action. Demand 
in intervention of the ground of purchase of the 
property in question by deed passed before the 
institution of the action. It appeared, however, 
that the deed was not registered until after the 
institution of the action. — Held, dismissing the 
demand in intervention, that although it would 
stay proceedings on the principal action it 
could not stay proceedings already commenced 
for the appointment of a sequestrator. Cross- 
ley & McKeand k Baylis, 3 L. N. 263, S. C. 
1880. 



SEQUESTRE— See SEQUESTRA. 

TION. 



SERMENT JUDICIARE— See EVI- 
DENCE, Judicial Oath. 



SERMENT SUPPLETOIRE— See 
EVIDENCE. 



SERVANTS— See MASTER AND 
SERVANTS. 



SERVICE. 



I. Of Writs, &o., sw PROCEDURE. 



SERVICES. 
I. Of Volunteers, see MILITIA. 
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SERVITUDES. 

I. Mitoy£Nwkt6. 

II. Possession of not Equivalent to Regis- 
tration. 

III. Right of Passage. 

IV. Views. 

V. Watercourses. 

VI. What are. 

I. Mitotennete. 

133. Appellant complained of the respondent 
that he had caused a three-story house to be 
built on the lot adjoining her house, and had 
need the wall without having previously estab- 
lished the value by experts ana paid for it. The 
appellant asked for the demolition of the build- 
ing and for damages. The court below ordered 
the appointment of experts to ascertain the 
value of the mitoyenneU. The article of the 
Code 518 said that every owner of property 
adjoining a wall has th privilege of making it 
common in whole or in part, by pay ins to the 

Eroprietor of the wall ) .iff the value of the part 
e wishes to render cot <mon,and half the value 
of the ground on which the wall is built — Held, 
that tnis should be done in advance, and that 
the respondent had not acted in accordance 
with law in proceeding with his building before 
making any arrangement, and the sum of $100 
damages would be awarded for the contraven- 
tion of the law. But the court would not order 
the demolition of the wall until the respondent 
had an opportunity of getting the value of the 
mitoyenneU determined. Hart & Joyce, Q. B. 
1876, 1 S. C. Bep. 321, Su. Ct. 1877. 

134. Action under art. 619 of the Civil Code.* 
In December, 1872, appellant acquired from the 
representatives of the succession of the late H. 
B. S., a lot of land in Durocher St., in the City 
of Montreal, containing 31 feet in front and 100 
fee*t in depth, with right of passage through lane 
in rear, and without buildings. He afterwards 
built a two storey house on the lot with French 
roof, with rough stone front and cut stone 
facings. In the spring of 1874 the respondent 
built a brick house of three storeys on the 
neighboring lot. In July, 1874 almost imme- 
diately after the respondent had commenced bis 
work, the appellant protested him for certain 
illegal acts, notwithstanding which the respon- 
dent continued his work, and without notice, and 
without the knowledge and consent of appellant, 
built into his north-west wall, using it as amur 
mitoyen, and to which he had no right. — Held, 
that he would be condemned to demolish his 
building unless within a certain delay he did 
not take means to acquire the right of mitoyen- 
neti, and in any case would oe condemned 
in damages. Hart & Joyce, 8 R. L. 209, Q. B. 
1876, & 1 8. C. Bep. 321, Su. Ct. 1877. 



• One neighbor cannot make any recess in the body of 
a common wall, nor can he apply or rent any work there 
without the consent of the other, or, on hie refusal, with- 
out having caused to be settled by experts the necessary 
means to prevent the new work from being injurious to 
the rights of the other. 619 C. C. 



II. Possession of not Equivalent to Regis- 
tration. 

135. In an action concerning a right of pas- 
sage which was granted by a deed executed 
some twenty-eight years previously, but which 
was not registered until the institution of the 
action — Held, that, notwithstanding public use 
and possession during that time,that such posses- 
sion would not serve to establish a title to a ser- 
vitude on the property of another, although it 
might prevent the acquisition of a servitude on 
your own. Stringer & Crawford, 5 Q. L. R. 
89, 8. C. 1875, & 1. S. C. Rep. 321, Su. Ct. 

III. Right or Passage. 

136. Where the proprietor of a fond* enclave*, 
within the meaning of Article 640 of the Civil 
Code,* had enjoyed a right of passage with 
others over an adjoining property for thirty 
years and upwards — Held, that such road was to 
be deemed a public road, and that he was not 
liable to be disturbed in his enioyment by rea- 
son merely of his being unable to produce a 
written title as the basis of his enjoyment. Par- 
ent v. Dcriglc, 4 Q. L. R. 154, S. C. R. 1871 ; & 
Theoret & Ouimei, 4 Q. L. R. 260, S. C. R. 1878. 

137. By deed of the 25th April, 1854, the late 
J. G. conveyed to the appellant and his brother, 
firstly, a lot in the lower town of Quebec, thirty 
feet two inches and a half in front by seventy- 
one feet in depth, bounded in front by St. Peter 
St., in rear by the lot hereinafter described, on the 
north by a property belonging to the said J.G., 
with whom the division walls are common mitoy 
en*, and on the south by J. M., together with the 
house, store and other buildings which were 
erected on the said lot of ground at the time of 
the passing of the said promise of sale, and the 
right of passage to ana from the store and yard 
in common with the adjoining properties, by and 
through the passage which is under the adjoin- 
ing house on the side which belongs to the said 
J. (?., which said passage is to be maintained 
and kept in repair at the ioint expense of all 
those using the same according to the old* titles 
of the property, whereof the one presently used 
forms part. The difficulty which arose was as 
to the exercise by one of the respondents of cer- 
tain servitude* upon the adjoining properties, 
which servitudes he claimed had been ceded to 
him and to his brother by the deed in question, 
he having since acquired the rights of his 
brother— Held, that under the evidence a 
sufficient title was established, and that the ap- 
pellant had only a simple right of passage, and 
not right to make openings and otherwise en- 
cumber the passage. Tetu & Qibb, 6 Q. L. R. 
172, & 10 R. L. 483, Q. B. 1879. 

IV. Views. 

138. Action complaining that the defendant, 
whose property adjoined the plaintiff's, had con* 



• A proprietor whose land is enclosed on all sides by 
thfit of others, and who has no communication with the 
public road, may claim a way upon that of his neighbors 
for the use of bis property, subject to an indemnity pro- 
portionate to the damage he may cause. 640 C. C. 
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structed a stable within two or three feet of the 
plaintiffs property, and with doors one above the 
other looking on to the plaintiffs property, and 
asking that the defendant be condemned to re- 
move the servitude thus created — Held, that as 
the plaintiff bad in tnrn built a shed which 
stopped the view he could not complain of the 
servitude. Touckette & Roy, 3 Q. L. R. 260, 
8. C. R. 1877. 

V. Water Courses. 

139. Action of damages for loss suffer^ ^ 
the construction of a dam in a water course 
which crossed plaintiff's propertv — Held, that 
the Act 19-20 Vic. cap. 104, which permits pro- 
prietors to build dams in water courses on their 
property for the use of mills, creates a legal 
servitude on the adjoining properties on to which 
the water is made toreflow in conseauence ; the 
proprietors of which have only a right to an in- 
demnity, and cannot demand the demolition of 
the dam, except where unable to obtain payment 
of «uch indemnity. Jean v. Gauthier, 5 Q. L. R. 
138, S. C. R. 1879. 

140. And held, also, that as the building of 
the dam is neither an offence nor a quasi offence 
the prescription of two years does not apply to 
the claim for damages nor is there any solida- 
rity between the proprietors of the constructions 
which caused the damage, each being held only 
for the part to which he contributed, lb. 

141. That the special means provided by the 
Act referred to for establishing and determining 
the amount of the indemnity does not take 
away the means provided by the common law, 
which can only be done by an express enact- 
ment, lb. 

VI. What are. 

142. The plaintiff sold a property in St. 
Antoine suburbs, in the city of Montreal, and in 
the deed of sale inserted a clause in the follow- 
ing words : " It est encore entendu que toute 
" batisse oxCerigtra le dit acquereur sur le dit 
" terrain sera en liane avec celle du dit vendeur" 
The vendee having resold the property his 
transferee commenced to build 12 ft 6 in. in 
front of the line of plaintiff's building — Held, 
that the above words created a servitude, and 
the new building must be demolished. Hamil- 
ton v. Wall, 2 L. N. 210, k 24 L. C. J. 49, Q. B. 
1879 

143. On the 16th of November, 1804, the 
Seminary conceded to one S. a farm at Sauk au 
Recollet, upon the condition, among others, that 
he should furnish from the land conceded a 
quantity thereof sufficient for the road in front, 
between the farm thus conceded and the domain 
of the Seminary; that he, his heirs and assigns, 
should not only furnish the requisite portion of 
land for the road, but should make it, main- 
tain it in good repair, and keep the ditches and 
fences on each side in thorough order so long as 
the Seminary and their successors should hold 
and possess the opposite domain. In the French 
language it is as follows: — Pour entr'autres 
charges et conditions " celle de fournir toute la 
largeur du chemin sur le front de la dite terre 
et ensuite de le faire et l'entretenir et meme de 



fa ire les fosses et clotures des deux cotes du dit 
chemin tant que les dits Intimes possederaient 
la partie de leur domaine opposee et de plus a la 
charge avec les autres concession naires de la 
petite Cote St. Michel, du chemin de ligne de 
trois ou quatre arpento qui repond a la Cote St. 
Laurent a proportion de retendue de leur terre." 
It was then formally agreed that S., his heirs 
and assigns, should hold and enjoy the farm, 
subject to the above condition among others. 
The deed was duly en registered on the 31st of 
October, 1844, eighteen years prior to the ap- 
pellant's acquisition from the sheriff— Held, 
that this constituted a servitude under Art. 499 
of the Civil Code* and the ruling in Murray and 
McPherson.\ Dorion & Seminary of Montreal, 
Q. B. 1877, & 5 L. R. 362, P. C. 1880. 

144. And that such servitude still existed not- 
withstanding the sheriff's sale of the property, 
and notwithstanding no opposition was filed to 
protect it at the time of the sale.$ lb. 

145. Nor was the property liberated from the 
servitude by appellant's possession under the 
sheriff's title for upwards of ten years without 
molestation, as it held good as long as the road 
remained open and used. 76. 

146. And in such case it wa* the duty of the 
appellant, the owner of the land, to keep the road 
in repair and to garantie the Seminary from 
all costs in connection therewith.! lb- 



SESSIONS OF THE PEACE. 
I. Act Rebpeotinq.I1 



* " A real servitude is a charge Imposed on one real 
estate for the benefit of another belonging to a different 
proprietor." 

t I. Dig. p. 1319, art. 448. 

t «* A sheriffs sale does not discharge immoveables 
" from the servitudes with which they are charged/' 
709C.C. P. 



f In regard to making the road and keeping it in 
pair, the following articles of the Code were cited ; 

" No. 564. These works are made at bis eort, and not 
at that of the proprietor of the servient land, unless the 
title constituting the servitude establishes the contrary. 

" No. K6« Even in the case where the pr mrie'or of 
the servient land is charged by the title with making 
the necessary works for the exercise and for the pre- 
servation of the servitude, he may always free himself 
from the charge by abandoning the servient immoveables 
to the proprietor of the land to which the servitude is 
due." 

H ACT RESPECTING THE TUBUS OF THE COURT OF 
GENERAL SESSIONS OP THE PEACE IN THE DISTRICTS 
OF QCEBBO AND MONTREAL. 

Her Majesty by snd with the advice and consent of 
the Legislature of Quebec enacts as follows: 

1. The Lieutenant-Governor in Council may order that 
in future only two terms of the Court of General Session <• 
of the Peace shall be held in each of the districts of 

Suebec and Montreal, and he may, by proclamation, fix 
ie period of such terms, and change the same from time 
to time aa he shall deem advisable. 

But it shall be lawful for tbe Lieutenant-Governor in 
Council at any time by proclamation to discontinue the 
holding of one or both of the said terms of the said 
Court- of General Sessions of the Peace in either of the 
said districts of Qu^b°c or Montreal, and also by pro- 
clamation to re-establish the same if, in his opinion, tne 
despatch of criminal business in each such district res- 
pectively so requires. 

2. The Act of this Province 37 Vic. chao. 7, intituled. 
" An Act to dimiuish the number of terms of the Court ox 
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SETTLEMENT. 

I. Of Accounts, see ACCOUNTS. 



SETTLERS. 

I. Privileges of, Under Act, see EXECU- 
TION, Exemptions. 

II. Rights of, see SQUATTERS. 



SETTING FIRE. 

I. Indictment for, see CRIMINAL LAW, In- 
dictment. 



SET-OFF— See COMPENSATION. 



SEWING MACHINES. 

I. Privilege of Lessor on, see LESSOR 
AND LESSEE. 



SHAREHOLDERS— &6 COMPA- 
NIES, CORPORATIONS, ETC. 



SHARES. 

I. Banks mat make Advances on Security 
of, see BANKS. 

II. Transfer of, see COMPANIES. 



SHERIFF. 

I. Powers of. 

II. Sale of Lands bt, see SALE, Judicial. 

III. Security Given by. 

I. Powers of. 

147. A sheriff has no right to take from an 
adjudicalaire, though a creditor, a bond for the 
purchase money, and an action Crjught on such 
an obligation was held bad. Berard dit Lepine 
& Mathieu, 21 L. C. J. 234, Q. B. 1876. 

III. Surety Given by. 

148. A surety bond given by a sheriff to Her 



General Sestlons of Peace in the distriota of Quebec and 
Montreal/' is hereby repealed: and sub- section 2 of 
■ection 2 of chapter 9* of the Consolidated Statutes for 
Lower Canada Is amended by striking out in the third 
line of the f aid sab-section 2 of the said section the fol- 
lowing words, " except those of Quebec and Montreal." 
3. This Aot shall come into force on the day of the 
sanction thereof. 



Majesty for the faithful performance of his 
duties, and signed by his sureties, is valid, 
whether the formalities required by chap. 92 of 
the Con- Stat, of Lower Canada have been ob- 
served or not, and therefore although sec. 4, par. 
2, of such statute provides that such surety bond 
will not be considered valid unless the sureties 
have justified as to their solvability up to the 
amount for which they have become surety, the 
omission of the sureties to justify their solvabi- 
lity will not render the suretyship invalid. 
BlaU & Gleason, 6 Q. L. R. 202,'Q. B. 1880. 

149. And although sections 5 and 6 of said 
statute require the sheriff in case of the insol- 
vency of one of the sureties to replace him 
within thirty days by another, and provides that 
if he neglects to do so he will be discharged 
from the office of sheriff, nevertheless the omis- 
sion of the executive to discharge the sheriff iu 
such case will not relieve the surety, who will 
remain responsible as well for the past as for 
the future, lb. 



SHERIFFS REPORT. 

I. Inscription en faux against, see SALE, 
Judicial. 



SHERIFFS SALE -See SALE, Judi- 
cial. 



SHERIFFS TITLE. 
L Improbation of, see IMPROBATION. 



SHIPPING-See MARITIME LAW, 
MERCHANT SHIPPING. 



SHORT-HAND. 

I. Depositions by, see PROCEDURE. 



SICK NURSE. 

I. Prescription of Claim of, see PRE- 
SCRIPTION. 



SIGNATURE. 

I. Pleading Denial of, sec PLEADING. 

II. Proof of. 

II. Proof of. 
I 150. Plaintiffs sued the defendant upon his 
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obligation in favor of L. G., an insolvent, and 
represented by the plaintiffs, his assignees. The 
defendant's plea was that the obligation was 
simulated, and G. afterwards, in 1861, gave him 
a discharge, and later still, in April, 1870, G. 
gave him his note for $1,400, containing a pro- 
mise that if it was not paid it was to acquit the 
obligation of the defendant . The answer spe- 
cially denied all this, and said besides that if 
anything of the kind was done it was done by 
fraud and connivance, and G. was notoriously 
insolvent at that time. The plaintiff asked for 
judgment upon an authentic aete- The defen- 
dant produced the two documents purporting to 
discharge him ; neither party made any proof. 
Per Curtam--DoeB the rule requiring an affidavit 
of the party denying the signature to be his own 
apply here ? I think not. If this * ere opposed 
to G. himself, his affidavit would be required. 
The text of the law is there ; but the reason of 
it does not apply any more than the text does 
to any but the party himself. The assignee 
here represents not G., but the creditors of G. 
If the latter could throw upon his assignee the 
burden of denying on oath a signature which 
no law or reason obliges him to know, he could 
defraud his creditors by giving antedated dis- 
charges for everything that was owing to his 
estate. There was no motion made to reject 
the plaintiff's answers, and in such a case it is 
to be observed that the date is all -important, 
and that, at all events, affidavit or no affidavit, 
ought to have been proved under the special 
denial that any such writing was ever made, 
and the fraud and connivance alleged against 
any such thing. Judgment for plaintiff. Me- 
langon & Prevost, 8. C. 1876. 



SOLDIERS— See MILITIA. 



SIGNIFICATION. 
I. Of Transfer, see TRANSFER, Notice. 



SKILL. 

II. Damages Caused by Want of, see DA- 
MAGES. 



SLANDER— See LIBEL. 



SNOW. 

I. Liability for Accidents Caused by Snow 
Falling from Roofs of buiLDnras, see DA- 
MAGES. 



SOClfiTfiS DE CONSTRUCTION- 
S' BUILDING SOCIETIES. 



SOLICITORS— See ADVOCATES, 
ATTORNEYS, Ac. 



SOUS SEING PRIVfe— See CON 

TRACTS. 



SPECIAL REPLICATION— See 
PLEADING. 



SQUATTERS. 

1. Sale of Improvements by. 

151. In 1874 appellant sold to respondent his 
rights and pretensions in a certain lot of land in 
West Chester, which he had occupied for 
several years, and which belonged to one C. in 
Upper Canada. The sale to respondent was 
for $150, $60 of which was paid in cash, and the 
balance by two notes of $50 each. After re- 
spondent had been in possession a year C, the 
proprietor, turned up to sell the property he 
owned there. Appellant, who occupied other 
lots adjoining, entered into a lease with the pro- 
prietor, and respondent, who was very poor, 
asked to have his included in the same lease, 
which was done; and respondent continued in 
his possession without trouble or fear of trouble. 
He afterwards brought action to recover his 
money from appellant, on the ground that the 
latter had guaranteed his possession. In the 
Superior Court his action was dismissed. la 
review the judgment of the Superior Court was 
reversed and respondent was granted his con- 
clusions, but in appeal the judgment of the 
Superior Court was restored. Dubois & Croteau, 
8 K. L. 245, Q. B. 1876. 



I 



STAMPS. 

I. Crown Exempt from Paying on Law 
Proceedings, see CROWN. 

II. On Bills and Notes, see BILLS AND 
NOTES. 

HI. On Insurance Policies. 

152. Insurance companies are liable to repay 
the amounts paid for stamps on insurance 
policies under Q. 39 Vic cap. 7. David v. 
Ktadaeona Insurance Co., 3 L. N., 118, C. C. 
1880. 
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STATUS— Sec CIVIL STATUS. 

I. Op Bailiff, see BAILIFFS. 

II. Of Creditors in Insolvency, see IN- 
SOLVENCY. 



STATUTES— See ACTS. 



STEAMBOAT COMPANIES. 

I. Liability of, see CARRIERS. 



STEAMBOATS. 

I. Liability of. 

163. A steamboat company carrying passen- 
gers is liable for an accident occurring on the 
wharf where passengers are landed, to one of its 
passengers, owing to want of due precaution in 
not placing lights at night to show where there 
is danger from a slip constructed, and down 
which the respondent fell and was seriously in- 
jured. St Lawrence Steam Navigation Co. & 
Borlase, 3 Q. L. R. 329, S. C, & 1 L. N. 32, 
Q. B. 1877. 



STENOGRAPHER. 

I. Notes of an Evidence to Support an 
Indictment for Perjury, see CRIMINAL 
LAW, Perjury. 



STENOGRAPHERS' FEE3. 

I. Party Proceedino in Forma Pauperis 
Exempt from, see PROCEDURE. 



STENOGRAPHY. 

I. Depositions by, see PROCEDURE. 



STOCK. 
I. Subscription to, see COMPANIES. 



STOCK IN TRADE. 

II. Liability of Transferee, see TRANS- 
FER. 



STOLEN PROPERTY. 

I. Pledge of, see PLEDGE. 

II. Possession of not Proof of Haying Re- 
ceived them Knowing them to be Stolen, see 
CRIMINAL LAW. 



STOPPAGE IN TRANSITU— See 

SALE. 



STORAGE— See BAILMENTS, 
WAREHOUSE, &c. 



STREAMS— See RIVERS. 



STREET RAILWAY— See QUEBEC 
STREET RAILWAY. 

I. Right of Passage. 

164. The Montreal City Passenger Railway 
Company was authorized by Statute (24 Vic. 
cap. 84) to construct a track upon and along 
the highways in the parish of Montreal leading 
into the streets of the city, and to use and 
occupy any and such parts of any of the streets 
or highways aforesaid as may be required for 
the purpose of their railway track and the 
layiug of the rails and the running of their cars 
and carriages — Held, reversing the decision of 
the court below,* that it had exceeded its power, 
bv laying the track on one side of a highway, 
within six feet from the line of the adjoining 
property, the value of which was thereby 
greatly diminished, and their duty was to have 
laid the track on the part of the highway used 
by vehicles, and not on one side where it was 
used by persons on foot, and where the running 
of the cars interfered with the access to the adP 
joining property. Attorney General & Montreal 
City Passenger Railway &., 2 L. N. 338, & 24 
L. C. J. 60, <fc 10 R. L. 27, Q. B. 1879. 

155. And held, also, that where a right of 
passage is given to a corporation or public body 
it should be exercised ex aequo et bono in accord- 
ance with the use and destination of the high- 
way, so as to cause as little inconvenience as 
possible to the public and adjoining proprietors. 



STREETS— See MUNICIPAL COR- 
PORATIONS. 

I. Change of Level of. 

156. Where a corporation changes the level 



n L. N. 680. 
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of a street as it has actually existed for several 
years, although no grade for such street has 
been formally determined previously, it is bound 
to proceed under 37 Vic. cap. 51, sees. 176 and 
183, to the appointment of commissioners to 
fix the amount of the indemnity to be paid to 
owners of property aggrieved by the change, the 
same as in an ordinary case where a level is 
changed. Joseph v. The City of Montreal, 21 
L. C. J. 232, S. C. 1877. 



SUB-LEASE— See LEASE. 



SUBPCENAS— See PROCEDUKE, 
WITNESSES. 



SUBROGATION-fifee OBLIGA- 
TIONS. 

I. Costs op Action bt Subrogee, tee 
COSTS. 

II. Of Companies in Rights of Promoters, 
tee COMPANIES. 

III. Of Insurers, tee ACTION, Interest in. 



SUBSCRIPTION. 

I. Demurrer to Action on, tee PLEADING, 
Demurrer. 

II. To Railway bt Municipal Corpora- 
tions, tee MONTREAL. 

III. To Stock in Companies, tee COM- 
PANIES. 



SUBSTITUTION. 

I. Alienation of Substituted Property. 

II. Curator Cannot Purchase Property 
of. 

III. Of Attorneys, tee ATTORNEYS. 

IV. Prohibition to Alienate. 

V. Rights of Substitutes, tee USU- 
FRUCT. 

VI. Rights of Parties Under. 

VII. Tutor to, cannot Purchase Property 
of. 

VIII. What is. 

I. Alienation of Substituted Property. 

157. Greve's de substitution are proprietors, 
and though they cannot bind the appeUs they 
can alienate the substituted property, and their 
acts of alienation are valid until the opening of 
the substitution. Pouliot & Frater, 3 Q. L. R. 
349, S. C. 1877. 

II. Curator Cannot Purchase Property 



interposing a third person purchase the im- 
moveable property of the substitution when 
sold by licitation. Benoii & Benoii, 8 K. L. 425, 
Q. B. 1876. 

IV. Prohibition to Alienate. 

159. By 18 Vic. cap. 250 appellant and his 
brother were authorized to sell certain entailed 
property in consideration of a non-redeemable 
reut representing the value of the property. 
On 7th September, 1860, appellant and li. P. 
assigned to their brother A. F. a piece of land 
lorming part of the above entailed property in 
consideration of a rente fonder e of six pounds, 
payable the first day ot October of each year. 
The deed was registered and contained the 
following stipulation : " But it is agreed that 
" the assignee cannot alienate in aiiy manner 
" whatsoever the said land norauy part thereof 
" to any person without the express and whiten 
" consent of the assignors under penalty of 
" the nullity of the said deed." The property 
was subsequently seized by a judgment creditor 
of A. F., and appellant opposed the sale and 
asked that the seizure be declared null, be- 
cause the property seized could not be sold by 
reason of the above prohibition to alienate — 
Meld, on appeal, affirming the judgment of the 
court below, that the deed was made in accord- 
ance with the provisions of 18 Vic. cap. 250, 
and beiug a purely onerous title on its lace the 
prohibition to alienate contained in said deed 
was void. Faser & Pouliot, 4 S. C Ke 615, 
8u. Ct. 1879 ; 970 C. C.» 



VI. Rights of Parties Under. 

160. The plaintiff and his sister claimed 
under the will of their lather that two pieces of 
land which had iallen to the share of their 
brother deceased in a provisional partage of 
substituted properties had returned to mem, 
because the deceased brother leit no legitimate 
issue to take up the substitution at his death, 
and they asked that the defendants be con- 
demned to restore the two lots or their value. 

Held, that land purchased by the greet 
de substitution, arising out of the redemption of 
a constituted rent which belongs to Uie substitu- 
tion, takes the place in all respects ol Uie con- 
stituted rent, so much so that the appeUt to 
the substitution have a right to the land or its 
value, and not merelv to tne value of the con- 
stituted rent. Guy & Guy, 22 L. C. J. 213, Q. 
B. 1877. 

161. And, in another case, arising out of the 
same property, to which the thirty years' pre- 
scription was pleaded — Held, that a usufruc- 
tuary could confer no title on wiiich prescription 
could be founded. Guy & Guy, 2 L. N. 109, 
S. 0. 1879. 

162. And in still another case, arising out of 
the same property, plaintiff brought action to 
recover the difference between the value of the 
property as found by the experts after the judg- 
ment iu their favor and the value ol it at the 
time of the death of the brother, from whom 



or. 



158. A curator to a substitution cannot by 



• The prohibition to alienate things sold or conveyed 
by purely onerous title is void. 970 CO. 
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they claimed three years previously — Held, 
that no such right existed, especially as the pro- 
perty was entailed on their children, and tney 
could not have sold it in any case, so that it 
made no difference to them whether they got 
the thing that has since diminished in value, or 
whether they got the now diminished value of 
the thing. Guy & Guy, 2 L. N. 110, S. C. 
1879. 

VII. Tutor to, cannot Purchase Property 
of. 

163. On the merits of a petition en nulUU de 
decrit it appeared that the defendant, both per- 
sonally and in his quality of tutor to the substi- 
tution created in favor of the minor children of 
whom the petitioner was tutor, caused to be sold 
by voluntary licitation the land in question be- 
longing to the succession of which his wife was 
one of the heirs. The deed of sale was passed 
to one Goyette, who the same day signed a 
declaration that he had bought the land for the 
account and profit of the defendant, one of the 
vendors named in said deed of sale, and that he 
bad only lent his name to the defend an tin doing 
so. Defendant was a party to this declaration 
and made the deed his own personal affair — 
Meld, that the defendant, from his position as 
tutor to the substitution, could not buy the land, 
and that the sale was consequently a nullity. 
Rowley & Monarque & Quintal, 3 L. N. 114, 
S. C. 1880. 

VIII. What is. 

164. Where by a will it was stipulated that : 
" Pour ma dite espouse jouir de la dite terre sa 
u vie durant settlement apres quoi cette terre 
" retournera a Joseph Catixte Courchine, mon 
" file, en toute proprUU, ma dite ipouse sera 
" privie de sa jouissance si tile convole en 
" secondes noees et de ses secondesnoees monfils 
" prendra la diteproprUU comme si sa mere tta.it 
"morte. Je aonne et legue d dit Joseph 
" Calixte Courchene le total des biens que je 
u possederai an jour de ma mort, pour par lui 
u jouir f aire et disposer du total des ditsoiens en 
" toute projyrUU des Vinstant de mon dices sauf 
" le don fait ci-dessus d mafemme eta la condi- 
u tiond elleimpose'e" — Held, that these clauses 
created a substitution, and not a donation of 
usufruct simply. Pepin & CourcJUne, 2 L. N. 
397, Q. B. 1879. 



SUBSTITUTIONS. 
I. When Created, see WILLS. 



SUCCESSION. 

I. Account of Administration op Property 
op, see ACCOUNTS. 

II. Action against Representatives. 

III. Jurisdiction Concerning. 

IV. Liability of Ascendant Dokateur. 

V. Proof op Heirship. 

VI. Registration op Rights in. 

25 



II. Action against Representatives. 

165. Where action was brought against the 
widow of a per3on deceased on an obligation 
made by her late husband, and she pleaded that 
the delays had not yet expired for accepting or 
renouncing the succession. — Held, on proof that 
she had intermeddled with the estate, that she 
had forfeited her right to plead insufficient delay. 
Hay v. Hands, 2 L. N. 270, S. C. 1879. 

III. Jurisdiction Concerning. 

166. Per Curiam. — This was a proceeding by 
McCorkill to be authorized, as heir-at-law of 
the late Robert McCorkill, with benefit of in- 
ventory. The succession opened in the district 
of Bedford, and the law Raid that the letters can 
be granted only in the district where the succes- 
sion opened. The delibere* would be discharged 
to enable the party to take the proper steps. 
McCorkill exp . , S. C. 1879. 

IV. Liability op Ascendant Donateur. 

167 . Property given to children which reverts 
to an ascendant, under art. 630 of the Civil 
Code, is a succession, and liable for the debts of 
the deceased donee, and puch property may be 
seized by a creditor in execution of a judgment 
for a debt of the succession without first calling 
upon the ascendant, who has accepted the suc- 
cession under benefit of inventory, to render an 
account. Corse v. Drummond, 3 L. N. 341, 
S.C. 1880. 

V. Proof of Heirship. 

By Q. 41 Vic. cap. 10, provision is made for 
proving heirship to abintestate successions. 

VI. Registration of Rights in. 

168. The claim of the children of a deceased 
consort to her half of the property of the com- 
munity which existed between her and her 
husband, though unregistered, cannot be affect- 
ed by a mortgage given by the husband subse- 
quent to the dissolution of the community 
though duly registered. Dallaire & Gravel, 
22 L. C. J. 286, & 2 L. N. 15, Q. B. 1878 : 607 & 
2098 C. C. 



SUFFERING. 

I. Damages Allowed for, see DAMAGES. 



SUGGESTION. 

I. Op Death op Dependant, see DEATH. 



SUMMARY CONVICTIONS ACT. 

I. Certiorari from Conviction under, see 
CERTIORARI. 
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SUMMARY TRIAL-See CRIMINAL 

LAW. 

I. Amending Act, see G. 42 vie. cap. 44. 



SUMMONS. 
I. Writs or, see WRITS. 



SUPERINTENDENT OF PUBLIC 
INSTRUCTION. 

I. Powers of, see COMMON SCHOOLS. 



SUPPLIES. 

I. To Vessels, Liability for, see MER- 
CHANT SHIPPING. 



SUPREME COURT. 

I. Appeal to, see APPEAL. 



SURETIES. 
I. In Appeal, see Appeal. 



SURETYSHIP. 

I. Acceptance of Guarantee. 

II. Action by Surety. 

III. Agreement to pay Commission to Sure- 
ty is Legal. 

IV. Claim of Surety on Insolvent Estate 
of Debtor. 

V. Continuing, see WARRANTY. 

VI. Delay Giyen to Debtor. 

VII. Discharge of Surety. 

VIII. Discussion of Principal. 

IX. Judicial Sureties, see CAPIAS. 

X. Liability of Surety. 

Of Official Assignee appointed by Creditors. 
see INSOLVENCY. 

While Appeal Pending, see CAPIAS. 

XI. Of Wife for Husband, see MARRIAGE 
CONTRACTS. 

XII. Power of Surety. 

XIII. Surety Released by Fraud, see IN- 
SOLVENCY. 

I. Acceptance of Guarantee. 

169. The defendant who wa* receiving large 
qu.tutitie> of leather irom one H., a tanner, and 
interested in the Muccens of hiH business, wrote 
to plaintiff that if he would endorse for H. to 
the extent of $2,000 he, defendant, would hold 
any surplus from the sale of the leather to the 
extent of $2,000 on account of plaiutiff. Plain- 
tilt endowed accordingly to the extent of 
$2,200. On action to account— Held, that 
there had been a sufficient acceptance of the 
offer to constitute a contract, and plaintiff was 
entitled to an account. Beattie & Workman. 2 
L. N. 212, & 24 L. C. J. 15, Q. B. 1879. 



II. Action by Surety. 

170. An endorser of a note may bring action 
as surety against the maker in order to secure 
himself, though the note be not in his po*8e*- 
sion . Desbarats v. Hamilton, 2 L. N. 279, S. C. 
1879; 1953 C. C. 

III. Agreement to Pay Commission to 
Surety is Legal. 

171. An agreement by which a contractor 
obliges and binds himself to pay a com mission 
on a certain sum to a person who furnishes 
security to the Government with whom he has 
a contract is legal and can be enforced. Devlin 
& Beemer, 10 R. L. 681, S. C. R. 1880. 

TV. Claim of Surety on Insolvent Estate 
of Debtor. 

172. Claim of $450 guarantee money on 
insolvent estate of debtor. The claimant 
bad given a letter of guarantee to T. & Co. 
that they would guarantee the account of the 
debtor, subsequently insolvent, to the extent of 
$450, which he was subsequently obliged to pay. 
On a contestation of the assignee's dividend 
sheet — Held, that he could not rank on the 
estate of the debtor for the amount paid under 
the letter of guarantee until after the creditor to 
whom he had guaranteed had been paid in full. 
Duclos & Thibodeau, 7 R. L. 620, S. €. 1877. 

VI. Delay Giyen to Debtor. 

173. Effect of.— By granting delay to the 
maker and first endorser of a note without the 
consent of the second endorser the holder's re- 
course against such second endorser is lost. 
Desrosiers v. Guerin, 21 L. C. J. 96, S. C 1876 ; 
1961 C. C. 

174. A surety jointly and severally bound is 
not discharged by delay given by the creditor to 
the principal debtor. Bourassa v. Boy, 9 B. L. 
553, S. C. 1879. 

VII. Discharge of Surety. 

175. The plaintiffs sent to their agent the 
following letter : u Dear Sir, — By referring to 
" my letter of 21st inst. it will be observed that 
" the old balance due from you is $309.14 U. S. 
" currency. If you will remain in N. B. dur- 
" ingthe year 1875, giving your entire attention 
" exclusively to promoting the ifitna Life In- 
" su ranee Company's business therein, taking 
" pay therefor in the shape of a commission of 

20 per cent, on new business procured after 
January 1st, 1875, together with 5 per cent. 
on the renewals of all the Company's business 
in that province as they are collected by you, 
as specified in your original contract, I will 
wipe out all the above balauceof $309.14 and 
" interest thereon at the end of said 12 months, 
" that is, on December 31st, 1875. It is under- 
" stood that you may take the one-third out of 
" the first premiums paid on any new business 
" procured before the 1st January, 1875, 
" whether it be annually or semi-annually, and 
" whether paid this year or during next, pro- 
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vided they are paid within the Company's 
rule of 60 days. Your acceptance or rejection 
of this offer, expressed in the fewest possible 
" words, you will please to indicate to me some 
" time previous to the 15th December, and 
" oblige. The terms were accepted, but the 
agent continuing remiss in his accounts he 
was dismissed on the 21st August, 1875, when 
the deficiency had increased to $830. The Com- 
pany haying sued the surety — Held, that a new 
agreement was effected by the letter, and the 
surety was discharged. JStna Life Insurance 
Co. & Rookledge, 1 L. N. 29, Q. B. 1877. 

176. Where the secretary-treasurer of an 
Agricultural Society uses some of the surplus 
funds of the Society, with the knowledge and 
authority of the directors, for private specula- 
tion — Meld, that his bondsmen or sureties were 
thereby discharged. La SocUU a? Agriculture 
du ComU de Verchbres ▼. Robert ei at, 2 L. N. 
61, 8. C. 1879. 

VIII. Discussion of Principal. 

177. The transferee of a criance with war- 
ranty can exercise his recourse engarantU only 
after discussion of the property of the principal 
debtor. Homier v. Brosseau, 1 L. N. 62, & 22 
L. C. J. 135, 8. C. 1877. 

X. Liability op Surety. 

178. The surety of a lessee remains liable 
under a tacit reconduction of the lease without 
any new obligation on his part. Kerry. HadriU, 
10 R. L. 192, 8. C. 1879. 

179. Action against a caution solidaire under 
an obligation. Plea that the money was pay- 
able in March following the execution of the 
deed, and the obligation of the defendant was 
limited to that time, and that no demand was 
then made, and he thought the debt had been 
paid. Also that the debtor had hypothecated 
nis property, and the plaintiff, by not registering 
hie obligation, had put the defendant in a worse 
position — Held, as to the first, that the surety 
was not discharged by delay given to the deb- 
tor ;* and, as to the second, that the surety could 
at any time have done what was necessary to 
secure his own interests. Bourassa v. Roy, 2 
L. N. 247, 8. C. 1879. 

180. The two defendants, G. and L., were 
sued for gas supplied to G. L. was sued as 
security for G. The supply was between 
October, 1877, and May, 1878. On the 30th 
June, 1877, G. went into insolvency, and, ob- 
taining a settlement with his creditors, resumed 
possession of bis estate on 11th September, 
1877. On the 29th December, 1877, another 
writ of compulsory liquidation issued against 
the defendant G., and the assignee sold his 
goods. The assignee paid the rent of G.'s pre- 
mises down to May, 1878. There was no doubt 
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that G. used the gas in his family and in his 
business. The plaintiffs appeared as creditors 
under the failure of December, 1877, for $65. 
The judgment complained of condemned the 
surety to pay $175. The surety contended that 
the security was annulled by the insolvency on 
30th June, 1877, and at any rate from 11th 
December, 1877, when the assignee finally took 
possession of the estate. His pretensions were 
that the insolvent could not contract after his 
insolvency — Held, that he could. He required 
the necessaries of life, and could make himself 
liable for them. He was not interdicted or 
civilly dead by his insolvency. Judgment con- 
firmed. New City Gas Co* v. Oiraldi ei al., 
8. C. B. 1880. 

XI. Of Wife. 

181. A wife cannot become surety for her 
husband, and if she have done so and paid the 
money she will have an action to recover. 
Buckley & BruneUe ei w^ 21 L. C J. 133, Q. B. 
1873 ; 1301 C. C. 

XTI. PoWEROF SURETY. 

182. A person who is surety for a tenant, 
holding under a lease terminable on giving six 
months' notice, cannot exercise the right stipu- 
lated in favor of the tenant if the latter fails to 
exercise it. Leonard v. Lemieux, 1 L. N. 614, 
8. C. 1878. 



SURVENANCE D'ENFANS. 

I. Dobs not Bevou Donation, see 
NATION. 



SURVEY. 

I. Of Land Held bt Censitaires, see 
SEIGNIORIAL RIGHTS. 



SURVEYOR. 

I. Fees of, see FEES. 

II. In Action En Bornaoe, see ACTION. 



SURVIVORSHIP. 
I, Rights of, see MARRIAGE CONTRACTS. 



SUSPENSION. 

I. Of Action bt Death of Party, see 
ACTION. 
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TELEGRAPH COMPANIES 721 
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TEMPORALITIES FUND OF CHURCH 

OF SCOTLAND 722 

TfiNDER 722 

TENDER AND DEPOSIT 722 

TENDERS 722 

TERROR 722 

TESTAMENTARY EXECUTRIX 722 

TESTATOR 723 

THEFT 723 

TICKETS 723 

TIERCE 723 
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TIMBER 724 

TIMBER LIMITS 724 

TIRAGE AU SORT 724 

TITHES 724 

TITLE 724 

TOIT CONJUGAL 724 

TOLLS 724 

TOLL BRIDGES 725 



TOOLS 725 

TORT 725 

TORTUOUS CONVERSION 725 

TOWAGE 725 

TRADE MARKS 725 

TRADE 726 

TRADERS 726 

TRADES UNIONS 726 

TRADING 727 

TRADITION 727 

TRANSACTION 727 

TRANSFER 728 

TRAVAIL MITO YEN 732 

TRAVELLERS 732 

TREATING 732 

TRESPASS 733 

TRIAL 733 

TRIPARTITE COMMUNITY 733 

TROUBLE 733 

TRUSTEE 733 
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TARIFF. 

I. Of Charges for Booming Timber, see 
BOARD OF TRADE. 



TAVERN LICENSES-See LICENSE 

LAW. 



TAXATION. 

I. Exemption from, see RELIGIOUS IN- 
STITUTIONS. 

II. Of Bills of Costs, see COSTS. 

III. Power of Provincial Legislature to 
Impose, see LEGISLATIVE AUTHORITY. 



TAXES— See MUNICIPAL COK- 
PORATIONS. 

I. Action for. 

II. Apportionment of Between Tenants. 
see LESSOR AND LESSEE. 

III. Interest on, see INTEREST. 

IV. Prescription of, see PRESCRIPTION. 

V. Recovery of, when Paid in Error, stf 
ACTION en Repetition. 

I. Action for. 

1. A lessor has no right to an action for taxes 
due under the lease until he has himself paid 
to the Corporation. MailU v. Riehler, 2 L. N. 
414, S.C. 1879. 

IV. Prescription of. 

2. The taxes of the City of Montreal cannot 
be prescribed inside thirty vears. Guv y. 
Xormandeau, 21 L. C. J. 300, S. C 1677. 
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TEMPERANCE. 



TESTAMENTARY EXECUTRIX. 722 



TELEGRAMS. 

I. Errors in Transmission of, see INSUR- 
ANCE. 



TELEGRAPH COMPANIES. 

I. Liability op. 

3. A telegraph company is responsible to the 
party to whom the message is directed for negli- 
gence in failing to deliver a telegram, and the 
tact that the sender did not repeat the message 
does not affect the rights of the person to whom 
the message is addressed. Bell & Dominion 
Telegraph Co., 3 L. N. 405, S. C. 1880. 



TEMPERANCE. 

I. Ik Quebec. 

II. Power of Local Legislatures Concern- 
ing. 

III. Validity of By-Laws Under. 

IV. Voting Under. 

I. In Quebec. 

4. The Municipal Code of the Province of 
Quebec has not totally abrogated the provisions 
of the Temperance Act of 1864.* Sauvi & The 
Corporation of the County of Argenteuil, 21 
L. C. J. 119, 8. C. 1876 ; & Covey & The Muni, 
cipality of the County of Brome, 21 L. C. J. 
182, 8. C. 1877. 

II. Power of Local Legislatures Concern- 
ing . 

5. The 23rd March, 1876, the municipal 
council of the county of Missisquoi passed a 
bye-law prohibiting the sale of intoxicating 
liquors within the limits of the county, in virtue 
of the authority given by the Act. 27 & 28 Vic. 
cap. 18, otherwise known as the Temperance 
Act of 1864. Action to annul the said bye-law, 
on the ground that the 10 first sees, of said 
Act bad been abrogated by art. 1086 of the 
Municipal Code, had arrogated to itself rights 
and a jurisdiction belonging solely to the local 
councils. — Held, that, by the said art. of the 
Municipal Code, the Legislature bad not the in- 
tention of abrogating the ten first sections of the 
Temperance Act, and that in any case they had 
not tne power to legislate on commercial mat- 
ters, except for the raising a revenue for pro- 
vincial purposes. Hart v. Corporation of the 
County of Missisquoi, 3 Q. L. R. 170, C. C. 
1876. 

6. And that there is nothing incompatible 
in the local and county councils having both 
the power to prohibit the sale of liquor. 26. 

HI. Validity of Bye-laws Under. 

7. The petitioner, a municipal elector of the 
county of Brome, demanded under art. 698 of 



The present Aot. is C. 41 Tie. cap. 16. 



the Municipal Code that a bye-law passed under 
authority of the Temperance Act of 1864, be 
annulled and set aside. He alleged that the 
bye-law was null, because the Temperance Act 
of 1864 was not then in force in the Province, 
and added that, as a matter of fact, the electors 
of the county had not voted for the adoption 
or rejection of the bye-law, and that more parti- 
cularly in the township of Bolton in said county, 
not a single vote was taken in the county, and 
no opportunity given to the electors to vote on 
it. It appeared by the evidence that the bye- 
law was in the form prescribed by the Temper- 
ance Act ; that the number of votes taken in 
its favor was 579, and those against it only 58, 
leaving a majority of 521 in its favor, and that 
the number of electors in West Bolton was 
about one-sixth of those in the county. — Held, 
that, under these circumstances, the bye-law was 
valid. Covey v. Corporation of County of 
Brome, 9 R. L. 289, C. C 1877. 

IV. Voting Under. 

8. In a vote of the ratepayers under the 
Dunkin Act, the failure to keep one of the 
polls open during the day of voting is a fatal 
irregularity. Covey & Corporation of County 
of Brome, 1 L. N. 519, Q. B. 1878. 



TEMPOEALITIES FUND OF 

CHURCH OF SCOTLAND-See ACTS 

OF PARLIAMENT. 



TENDER. 

I. Of Payment, see PAYMENT. 



TENDER AND DEPOSIT— See PRO- 
CEDURE, Deposits. 



TENDERS. 

I. Agreement Concerning, see CONTRACT, 
Breach of. 



TERROR. 

I. Death Caused bt, Will Support an In 

DICTMENT FOR MANSLAUGHTER, See CRIMINAL 

LAW. 



TESTAMENTARY EXECUTRIX. 

I. Contestation op Report of Distribution 
by, see DISTRIBUTION. 
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TESTATOR 

I. Registration of Death of, see REGIS- 
TRATION. 



THEFT— See CRIMINAL LAW. 

I. Evidence of, see EVIDENCE. 

II. Liability fob Loss by. 

III. Presumption of. 

II. Liability fob Loss by. 

9. The defendant, a clerk of plaintiffs, was 
entrusted by them with a considerable euro of 
money for the purpose of making purchases, 
etc., in England. The money was packed by 
the plaintiffs in a valise, and that valise was put 
into a cabin No. 101, which had been taken for 
the defendant in the Quebec steamer. This 
money, as defendantalleged, was stolen from his 
cabin in the Quebec steamer after she reached 
Quebec, and on being sued for it pleaded loss by 

force majeure — Held, in all the courts* that he 
was bound to prove that the money was stolen, 
and without fault or negligence on his part, in 
order to be relieved from liability, and not hav- 
ing done so must account for it. Oracel & 
Martin, 22 L. G. J. 272, P. G. 1876. 

HI. Presumption of. 

10. In an action for effects lost or stolen from 
the plaintiff's trunk during a voyage from 
Liverpool to Portland— Held, that the fact that 
a trunk when opened by a passenger towards 
the close of the voyage bore traces of the lock 
having been tampered with raised a presump- 
tion that goods afterwards discovered to be 
missing baa then been abstracted, though no 
examination was made by the passenger at the 
time. Allan & Woodward, 1 L. N. 468, Q. B. 
1878. 



TICKETS— See RAILWAYS. 



TIERCE. 

I. Measure of, see INSPECTION LAW. 



TIERS SAISI— See ATTACHMENT 
by Garnishment. 



TIERS DETENTEUR. 

I. Rights of, see HYPOTHEC. 



TIMBER. 

I. Action fob Pies fob Measurement. 

II. Attachment of by Conservatory Pro* 
oiss, see ATTACHMENT. 

HI. Tariff of Charges fob Booming, see 
BOARD OF TRADE. 

II. Action fob Fees for Measurement of. 

11. A suit for fees for measuring timber by 
licensed cullers acting under the supervisor of 
cullers at Quebec, pursuant to C. 8. C. cap. 46, 
is properly brought in the name of the Crown. 
LaHamme v. Prendergcut, 4 Q. L. R. 285, 8. C. 



TIMBER LIMITS. 

L Salb of, see WARRANTY. 



TIRAGE AU SOET— See LOTTERY. 



725 TORTUOUS CONVERSION. 

TITHES. 

I. Liability to Contribute, see CHURCH 
FABRIQUKS. Rights and Powers of Curb. 



TITLE— See TRANSFER. 

I. Founded on Public Possession— see PRE- 
SCRIPTION. 

II. Of Lessor cannot be galled in Ques- 
tion in Action for Rent, see LESSOR AND 
LESSEE, Rights of Lessor. 

III. Plea of Bars Criminal Prosecution 
for Malicious Injury to Property, see CRI- 
MINAL LAW. 

IY. Pleading, see CRIMINAL LAW. 
Y. To Immoveables, see PRESCRIPTION 
of Immoveables. 

VI. To Land must be in Good Faith, see 
PRESCRIPTION. 

VII. When Sufficient to Found Opposi- 
tion to Real Estate, see OPPOSITION, 
Grounds of. 



TOIT CONJUGAL 

I. Where is, see MARRIAGE. 



TOLLS. 

I. Exemption from. 

12. Plaintiff sued to get back money charged 
and exacted as toll by the defendants on 
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TRADE MARKS. 



TRADES UNIONS. 
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loads of manure passing through their toll- 
gates to farms in the vicinity— Held, that not- 
withstanding the 4 Vic. cap. 22, which gave 
the defendants the right to charge toll, the 
statute G.S. G. cap. 86, sea 3, which exempted 
manure going from cities into country parts 
must prevail, and the defendants must return 
the money. Henderson v. St. Michel Road 
Co., 2 L. N. 262, S. C. 1879. 



TOLL BRIDGES— See Q. 43-44 Vic, 

Cap. 30. 



TOOLS. 

I. Lien of Workman on, see PRIVILEGE. 



TORT-See DAMAGES. 



TORTUOUS CONVERSION— See 
CRIMINAL LAW. 



TOWAGE— See MARITIME LAW. 



TRADE MARKS. 

I. Act Concerning, see G. 42 Vic. cap. 22. 

II. Right to. 

III. Violation op. 

I. Right to. 

13. Where a biscuit maker sold his stock in 
trade " with the good-will and all advantages 
pertaining to the name and business " of the 
vendor — Held, that the exclusive right to use 
the trade mark of the vendor passed to the pur- 
chaser without express mention thereof in the 
contract. Thompson v. Maekinnon, 21 L. C. J. 
335, & 1 L. N. 64, 8. 0. R. 1877. 

14. Action for an injunction to prevent de- 
fendant from selling a certain brand of cigars 
called O K cigars, the right of plaintiff to sell 
which was protected by a Government certifi- 
cate and trade mark. It appeared, however, 
that the plaintiff's trade mark was registered by 
R. F. for another purpose entirely, R. F. having 
a particular kind of soap called O K soap. 
Defendant pleaded that the K cigar was not 
new, nor the exclusive property of the plaintiff; 
also that the cigars, although they purported to 
be made in Havana, were really made in Ger- 
many. On proof of these allegations action 
dismissed with costs. Labbait v. Tr ester, 7 
R. L. 386, S. C. 1874. 



II. Violation of. 

15. The terra « Syrup of Red Spruce Gum " 
being only the name of a substance doennot 
properly constitute a trade mark, and the sale of 
another preparation differing essentially in ex- 
ternal appearance and composition under the 
name " Syrup of Spruce Gum " is no violation 
of such mark. Kerry & Les Scewrs de L'Asile 
de la Providence s 1 L. N. 472, Q. B. 1878. 



TRADE. 

L Legislation in Restraint of, see LEGIS 
LATURE OF QUEBEC. 



TRADERS. 

I. Registration of Marriage Contract of, 
see MARRIAGE CONTRACTS. 



TRADES UNIONS. 

L Powers of. 

16. Action of damages against 38 stone- 
cutters by another stonecutter. The plaintiff 
alleged that he could gain from $2.50 to $5 per 
diem as a stonecutter; that the defendants, in 
December, 1875, conspired together in order to 
prevent him from working at his calling, and 
in consequence the plaintiff was unable to work 
at his calling by the conspiracy against him, as 
the master masons and contractors were 
menaced with the closing of their yards if they 
persisted in employing the plaintiff. The plain- 
tiff complained that by the unlawful combina- 
tion of the defendants and others as an associa- 
tion he was prevented from gaining a living, and 
he claimed $1,000 as damages . The defendants 
pleaded the general issue. Per Curiam. — The 
Constitution of the Society has been produced 
and there is nothing in it to condemn. It ap- 
pears to be of a benevolent character for the 
support of widows and orphans and of sick 
members. The only clause which might elicit 
comment as of a singular description reads as 
follows: — " Art. Xlfl. " Tout membre qu'on 
trouvera a cr£er une division par mi nous rela- 
tivement a l'organization d'une autre associa- 
tion, en opposition a celle-ci, sera denonce 
com me le plus ' vilain Gueux,' et son nom 
devra etre connu a toutes les Societes de Tail- 
leurs de pierre a l'etranger" If it be true, as 
is probable, that this epithet means that the 
offending member is under the ban of the society 
everywhere, it is plain that the work of benevo- 
lence is not the only aim of the society. We 
have at any rate this fact, that the funds of the 
society were used to support members in the 
time of a strike, and also to send its members 
by scores to foreign parts, at a time when work 
could be had here. It is also in evidence that 
members of the society are contributing 25 cents 
per week to the expenses of the defendants in 
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this suit, though the witness, Dulain, who gives 
this information adds that those only contri- 
buted to the defence fund who pleased to do so. 
But the offerings arc received T»y Joseph Ber- 
trand, the treasurer of the society. On the 5th 
July it was unanimously agreed to that "tous 
ceux qui ont ete trouvef les avocats pour in for- 
mation soit tous pay&8," &c. This was a few 
days after the institution of plaintiff's action. 
On the 18th October, 1876, it was proposed and 
seconded that all the superintendents collect the 
money due the widows and the contributions of 
the lawsuit. On the 25th October it was pro- 
posed and seconded that the secretary notify the 
members sued and the witnesses, in order to 
name a committee to come to an understanding 
with the lawyers asked by them. There has 
been some difficulty in extracting from witnesses 
all the facts which the counsel tor the plaintiff 
desired to made public. The witnesses were un- 
willing and evasive. Nevertheless a number of 
significant facts have been established, and 
there has been proved beyond a doubt the exis- 
tence of an association many of whose opera- 
tions are unlawful in the extreme. It proves 
the existence of a nefarious and most abomin- 
able conspiracy against the rights of every citi- 
zen to make such contract as he pleases for 
such price as he pleases. No combination of 
men can be tolerated which shall dictate to 
others what they shall da Each man is free to 
do as he pleases so long as order in a well 
governed community is observed, and so long 
as the liberty of others is not violated. I find 
here that Narcisse Valin, the plaintiff, had been 
a member of the society, but he had offended 
against its rules and was put under its ban — 
was " scabbi," to use their significant but coarse 
expression . He certainly was deprived of work 
by its will and the will of its members in May, 
1876, and probably a portion of June. The de- 
fendants were members of the society and re- 
sponsible for the damages suffered by the plain- 
tiff, and the damages under the circumstances 
should be exemplary. The court takes into 
consideration the character of the offence, the 
unlawfulness of the acts complained of, and do- 
ing so, the judgment will go against the defen- 
dants jointly and severally for the sum of $500 
and the costs of the suit. Valin & Lebrun, 
S. C. 1877. 



TRADING. 

I. In Real Estate not a Commercial 
Matter, see PARTNERSHIP. 



TRADITION— S*j DELIVERY. 



TRANSACTION. 
1 . Effect of. 

17. Where the defendants in a petitory action 
in order to a settlement agreed to return and re- 



lease to the plaintiff a portion of the land in dis- 
pute, and the plain tiff accepted the arrangement 
—Held, that it was binding on both parties, and 
where it was not carried out, owing to faults on 
both sides, the costs of an action to enforce it 
would be borne by each. Chenard & Lafond & 
Desroberts, 6 Q. L. fi. 96, Q. B. 1880. 

II. What is. 

18. A deed of resiliation of a donation ob- 
tained by fraud and dol, and without considera- 
tion of the legal questions involved, does not 
constitute a transaction in terms of 1918 G. G. 
Doutney & Richard, 24 L. G. J. 30, 1878. 



TRANSFER. 

I. Acceptance of. 

II. Effect of, see PAYMENT. 

III. How Attacked when Fraudulent. 

IV. In Fraud of Creditors. 

V. Liability of Transferree of Stock: in 
Trade. 

VI. Nature of, set INSURANCE. 

VII. Notice of. 

VIII. Of Claims bt Garnishee Order 

TAKES AWAT RlOHT OF ACTION. 

IX. Of Immoveable after Action Brought. 

X. Of Insurance, see INSURANCE. 

XL Of Records, set PROTHONOTARY. 

XII. Of Shares, see COMPANIES. 

XIII. Of Warehouse Receipt, see WARE 
HOUSE RECEIPT. 

XIV. Right of Transferree. 

XV. With Warranty. 

I. Acceptance of. 

19. A transfer of bank shares by a father to 
his minor son, by a deed in which the father 
appears both for himself and his son, the donee, 
is void for want of legal acceptance. Walsh v. 
Union Bank, 5Q.LR. 289, S. C. 1879. 

III. How Attacked when Fraudulent. 

20. A transfer in fraud of creditors may be 
attacked on the contestation of the garnishee's 
declaration. Kant & Racine, 3 L. N. 66, & 24 
L. G. J. 216, Q. B. 1880. 

IV. In Fraud of Creditors, see DONA- 
TION, SALE. 

21. An appeal from a judgment of the 
Superior Court, maintaining a contestation of 
the declaration made by the Hers saisu, appel- 
lants. Respondent had a judgment against one 
L., and was disposed to enforce it; but appel- 
lants, for whom L. was working, told him not 
to be in a hurry, that L. was going to receive 
money from them, and then he, respondent, 
would be paid. Appellant did not admit that 
he undertook to be surety for the money. In 
March, L., having completed his operations at 
the chantier, transferred to the appellants a large 
part of hie effects, and became insolvent. There- 
upon respondent, surprised at this, took out a 
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saisie arrit in the hands of appellants. They 
came into court, and declared that they had 
nothing belonging to L. in their hands. Res- 
pondent contested this, alleging that the transfer 
had been made by L. in view of insolvency. 
There was some verbal evidence of record to 
show that appellant undertook to pay respon- 
dent's claim, but it was urged that such evid- 
ence as this could not be legally adduced, as 
there was no commencement of proof in writing. 
The judgment of the court below, which 
sustained the contestation, did not rest entirely 
upon this promise, but also upon the fact of L.'s 
insolvency at the time he transferred his effects 
to the appellants. Although there might be no 
positive evidence of his insolvency up to the 
time of the transfer there could be no doubt 
that he became insolvent then, and appellant 
knew his position. The court would, therefore, 
apply the article of the Code (1036), and the 
judgment of the court below muM, stand con- 
firmed. Bayer & Duperreault, Q. B. 1876. 

22. Plaintiff sold to defendant a soda water 
apparatus for $450, for the greater part of which 
he gave his promissory notes for nine monthly 
payments of $45 each, subject to the condition 
that no title was to pass to defendant until all 
the notes were paid, and that plaintiff should 
have the right to enter and retake possession of 
the apparatus in case of non-payment at 
maturity of either of said notes. None of the 
notes were paid, and on 12th October, 1878, de- 
fendant went into insolvency, having previously 
transferred to the other defendant, who was his 
brother-in-law and also a clerk in his employ, 
the property in question in payment of an 
antecedent debt — Held, on an attachment in 
revendication, that the transfer between the de- 
fendants was not in good faith, and could not 
prevent plaintiff from regaining possession of 
the property. Tufts & Broumrigg, 2 L. N. 323, 
8. C 1879. 

23. Contestation to set aside a deed by which 
the bankrupts, on the 7th September, 1877, 
being thirty-one days before their assign- 
ment in insolvency, transferred to the claimant 
300,000 red bricks, being somewhat more than 
the half of their estate. By the deed E. L., 
for the insolvents " d cede* et transport* d P. P. 
300,000 red bricks pour surete collaterale d'un 
certain billet promtssoire, date du 27 aout cour- 
rant, fait payable oprcs guatre mois de la 
susdite date pour $607 .54, made by the insol- 
vents in favor of the said P. P. It was ad- 
mitted that the bricks in question and the shed 
mentioned in the deed were in the insolvents 
brick yard'at the date of the transfer, and that 
the bricks remained there from the date of the 
transfer until the insolvents made their assign- 
ment. There was no evidence tending to show 
that the claimant or his agent ever obtained 
delivery or had actual possession for any time 
of the bricks mentioned in the transfer — Held, 
that the transfer was merely a pledge of the 
bricks, which was never completed by delivery, 
and was therefore inoperative, null and void, and 
must be set aside. Lemay in re., 6 Q. L. R. 35, 
S. C. R. 1879. 

24. A commercial firm made a voluntary 
assignment of their stock, etc., to defendant, 
who took possession and paid some of the credi- 
tors, but not the plaintiff. The firm was in 



reality insolvent, the assets being insufficient to 
pay in full — Held, that defendant was liable to 
all the creditors equally, but as he had not 
pleaded the insolvency of the estate he must pay 
plaintiff in full. Duguay v. Seath, 2 L. N. 108, 
S. C. 1879. 

25. Much the same principle was laid down 
in another case, which arose, however, in a 
different way. A quantity of timber was 
pledged by way of warehouse receipt for the 
payment of a draft, and if the draft was not 
paid the holder was to sell the wood and place 
the proceeds to the owner's credit. The owner, 
some months afterwards, became insolvent, the 
draft was not paid, and the pledgee sold the 
wood of which he never had actual delivery — 
Held, that the pledgee could not place the 
balance of the proceeds of the sale after pay- 
ment of the draft to the credit of a former in- 
debtedness of the owner. Perkins & Boss, 6 
Q. L. R. 65, & 10 R. L. 263, Q. B. 1880. 

26. Plaintiff having a judgment against de- 
fendant transferred it immediately to his son, 
in order to avoid its being set off by a judg- 
ment which defendant was about to get against 
him. Defendant obtained judgment against 
him. and when plaintiff proceeded to execution 
set it up in compensation. Per Curiam, — In 
this contestation there is brought before the 
court the merits of the transfer by plaintiff to 
his son, 15th November, 1879. The son is 
endeavoring to levy the amount of the judgment 
of date 7th November, 1879, and the defendant 
is setting off against it his judgment of date 
29th November, 1879, for $250 and costs, in- 
voking the fraudulent character of transfer by 
plaintiff to his son. I am of opinion that this 
transfer should be disregarded and set aside, as 
made in fraud of the rights of defendant. Plain- 
tiff appears to be a man without means. The 
attachment was wantonly made, and the pro- 
perty in his house does not belong to him. 
Opposition maintained. Watson v. Thompson 
& Thompson, S. C. 1880. 

V. Liability of Transferree of Stock in 
Trade. 

27. F., a merchant, transferred his stock in 
trade to the defendant, a creditor, as security, but 
continued the business in his own name as be- 
fore. A counter agreement was also entered 
into between them stipulating that the transfer 
would be null from the moment that F. should 
have paid the debt by him due to the defendant. 
F. afterwards purchased from the plaintiffs 
goods for the purposes of the business, and gave 
a promissory note for them, signed by himself. 
The note not being paid at maturity action was 
taken against the defendant, the transferree, for 
the price — Held, that having profited by the 
transaction, although his name was not men- 
tioned in it, he was liable for the debt, and that 
F. should be considered as his agent. Vezina & 
Cote, 3 Q. L. R. 32, G. G. 1875. 

VII. Notice of. 

28. Where a debtor allows judgment to be 
taken against him expart eon a transferred clai m, 
he cannot afterwards appeal from such judgment 
on the ground that there was no signification of 
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the transfer. Stanley v. Hanlon, 21 L. C. J. 75, 
Q. B. 1876. 

29. P. & Co. sold some goods to defendant, 
and P. now sued alone, alleging himself to be 
entitled to collect the debts due to the firm, which 
had been dissolved — Held, that the action must 
be dismissed. A suit could not be brought by 
one member of a firm, supported by the evid- 
ence of the other member, where no notice had 
been riven. Preacott & O'Brien, S. C. 1876. 

30. When the cessionoire of a claim had 
accepted notice of the transfer, but no service 
or other signification had been made — Heldy 
that the cessionaire only had the right to sue 
and recover the amount of the transfer. Ber- 
t helot v. Theoret, 1 L. N. 387, 8. C. R. 1875. 

31. And in another case, in which an heir had 
sold all his rights in the succession of his 
father to a third party, and had caused the 
deed of vale to be duly registered, but the 
transfer had not been signified — Held, reversing 
the judgment of the court of first instance,* 
that a deed of sale or succession of droits de 
succession, duly enregistered, does not require 
signification, and therefore an acts sous setng 
privi subsequently passed between the parties, 
purporting to annul and set aside the deed of 
cession, but which acts has been neither re- 
gistered nor signified, does not give the cedant a 
right of action. / Sauv6 v. Sauve', 1 L. N. 546, 
8. G. R. 1878. 

32. Action in declaration of a hypothec for 
the balance of a price of sale transferred to the 
plaintiff. He obtained judgment, and defendant 
inscribed in review, on the ground inter alia of 
want of notice of the transfer — Held, that as 
the transfer had been registered that the action ' 
was a sufficient notice of it. 10 R. L. 200, 8. G. 
R. 18.t 

33. Declaration of tiers saisi in answer to the 
attachment was that he owed nothing. His de- 
claration was contested, and it was sought to be 
made out that he really was indebted under a 
building contract. It appeared, however, that 
the contractors, finding themselves unable to 
carry on the work, had made a transfer to H., 
who took the contract off their hands, and tiers 
saisi had paid H. for the work, which he did. 
The plaintiff said that this could not relieve the 
tiers saisi, because the transfer was not signi- 
fied until two days after the attachment was 
served. The court, however, was against the 
plaintiff's pretension that the transfer was one 
which came under the article of the Gode re- 
quiring signification. Seeing the declaration 
made in the agreement by the original contrac- 
tors, that they were unable to go on with the 
work, tiers saisi was justified in paying H. for 
the work performed by him. Besides this, there 
was not sufficient evidence to establish that any 
money was due. The contestation, therefore, 
must be dismissed as not supported by evidence. 
Versailles y. Paquet & Waddell, T. S., S. C. 
1879. 

IX/ Or Immoveable Afteraction Brought. 

34. The female opposant opposed the seizure 



•1 L.N. 887 8. 0. 

t Title of ease not reported. 



made of certain land abandoned by the defend- 
ant She alleged that she was proprietor in 
possession on 22nd January, 1879, date of the 
delaisscment, that on the 26th June, 1877, the 
defendant sold the land to opposant, and her deed 
was duly registered on the 22nd January, 1878 
— Held, that as the deed was not registered prior 
to the institution of the action it conferred no 
title as against the creditor bringing the action. 
La SocUU de Construction MetropoUtaine v. 
Beauchamp A David, 3 L. N. 135, S. G. 1880. 

XIV. Bights of Transferees. 

35. The parties, plain tiff and defendant, were 
advocates, and had oeen en socUU as such, and 
had during the time they were en socUU pur- 
chased with the funds of the socUU a number 
of shares in the building society mis en cause- 
The parties had since dissolved partnership, and 
defendant had transferred to plaintiff, by acte of 
transfer, regularly notified to the mis en cause, 
all his interest in the said shares. Plaintiff' now 
sued for the money arising from said shares, and 
asked that the building society mis en cause be 
condemned to pay the money to him, with cons 
against defendant, his quondam partner. Defen- 
dant pleaded that plaintiff owed him a consider- 
able balance, and had always kept the books of 
the partnership, and refused to render an ac- 
count — Held, that he could not Dlead money 
due him by the transferree in order to defeat 
plaintiff's rights under the transfer. Gauthier 
& Roy A La SocUU de Construction Permanente 
de Qutbec, 10 R. L. 443, Q. B. 1880. 

XV. With Warranty. 

36. The transferree of a claim cannot sue the 
transferror on his guarantee ijojournir and f aire 
valoir without having first discussed the pro- 
perty of the debtor and established legally his 
complete insolvability. Labelle & Sayer, 10 
R. L.545, S. C.R. 1880. 

37. And such insolvability cannot lie estab- 
lish by means of verbal testimony. lb. 



TRAVAIL MITOYEN— See TRES- 
PASS. 



TRAVELLERS. 

L Rights of, see BAILMENTS, CARRIERS, 
HOTELKEEPERS. 



TREATING. 

I. At Elections, see ELECTION LAW. 



* The alienation of an immoveable by the holder 
against whom the hypothecary action is brought is of 
no effect against the creditor bringing the action, unless 
the purchaser deposits the amount of the debt, interest 
and costs due to such creditor. 2074 C. C. 
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TRESPASS. 

I. Of Cattle, see ACTION Qui Tam. 

II. What is. 

38. Defendant was sued for having gone on 
plaintiff's land and dug holes in it. The holes 
were, it appeared, of a very trifling character 
and were for a travail mitogen — Held, no tres- 
pass. Aresse v. DubreuU, 2 L. N. 246, S. G. R. 
1879. 



TRIAL— Sec CRIMINAL LAW. 



TRIPARTITE » 
MARRIAGE 

MUNITY. 



COMMUNITY— See 
CONTRACTS, Com- 



TROUBLE. 

I. Fear of, see SALE, Eviction. 



TURNPIKE ROADS— See TOLL. 



TRUSTEE— See LEGATEE. 

I. Effect of Signing as, see AGENCY, 
Liability of Agent. 

II. Of Turnpiee Roads, see TURNPIKE 
ROAD. 



TRUSTS. 

I. Act Concerning, see Q. 42-43 Vio. oaf. 29. 

II. Bights of Trustee. 

39. B-, as trustee for H. C. & Co., deposited 
with D. twelve bonds of the M. C. & S. Rail- 
way Company as collateral security, to be 
availed of only subsequent to the failure of the 
Government to pay $1 0,000 subsidy previously 
transferred to D., and obtained a receipt from D. 
that on the subsidy being paid D. would return 
these bonds to B. The subsidy was paid, and B. 
sued D. to recover the twelve bonds. H. C. & 
Co. did not intervene — Held, that B. being a 
party personally liable on the bills held by £>., 
which the Government subsidy of $10,000 
transferred, was intended to pay, and having 
complied with the conditions mentioned in the 
receipt entitled him to recover possession of the 
bonds as against D., the legal owner of the bonds. 
Brummond & Bay lis, 2 8. C. Bep. 61, Su. Ct. 
1877. 

TUGS. 

I. Liability oT^ee MARITIME LAW, Towage 



TURNPIEJE ROAD COMMISSION- 
ERS. 

I. Powerb of. 

40. By order in council of 16th January, 
1880. the Government of the Province of Quebec 
revoked the Commission of the South Shore 
Turnpike Road Commissioners and named 
others. The commissioners whose commissions 
were thus revoked discharged the inspector be- 
fore the term of his engagement had expired, and 
appointed the plaintiff in his place, with a stipu- 
lation that he should not be discharged before 
the expiration of three years, except for bad 
conduct. The new commissioners, however, 
refused to recognize the engagement of the 
plaintiff and reinstated the former inspector 
who had been discharged. On action by the 
plaintiff for his salary — Held, that the law 
gave to the commissioners the power to dismiss 
an inspector at pleasure, and the agreement not 
to discharge the plaintiff before three years was 
illegal andnull, and could not bind their succes- 
sors in office. Samson v. Les Syndics des Che* 
mins a Barrier* de la Rive Sud, 6 Q. L. R. 86, 
C. C. 1880. 



TURNPIKE ROAD TRUSTEES. 

I. Liability of. 

41. Action of damages for an accident caused 
by the bad state of a temporary road con- 
structed by the Corporation of Montreal in con- 
nection with the new aqueduct, to serve the 
place of the portion of the turnpike road ot 
which the appellants are trustees, necessarily cut 
off during the progress of said works. — Meld, 
that as the defendants had taken toll, they were 
bound to provide a good road. Trustees of 
Montreal Turnpike Roads A Daoust, 1 L. N. 
506, A 23 L. C. J. 175, Q. B. 1878. 



TUTOR. 

I. To Substitution cannot but Land of 
Substitution, see SUBSTITUTION. 



TUTORSHIP. 

I. Accounting, see ACCOUNTS. 

II. Accounts of. 

III. Action by Tutor. 

IV. Appointment of Tutor. 

V. Liability of Tutor for Costs in Action 
for Account of, see COSTS. 

VI. Pleading by Tutor, see PLEADING. 

VII. Power of Tutor. 

VIII. Registration of. 

IX. Rights of Tutor. 
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II. Accounts of. 

42. In an action by a minor against ber tutor 
to account— Held, that having accepted an 
account and approved of it while she was only 
emancipated by marriage, was obliged to ask to 
be released from it before she could get an 
order against the tutor to render another ac- 
count of his tutorship. Degrosseillers & 
Biendeau, 24 L. C. J. 170, Q. B. 1877. 

43. In an action against a tutor to account— 
Held, that a tutor was relieved from his liability 
to render an account of his tutorship because he 
should have in his hands a small sum of money 
which he has disbursed to the knowledge of the 
minor, since become major, and done other acta 
of administration since ratified by the minor. 
Pelletier & Pelletier, 10 R. L. 476, S. C. 1879. 

III. Action by Tutor. 

44. Inscription from a judgment rendered in 
the Circuit Court at Terrebonne against the 
the defendant for $85, for the occupation of a 
lot in the village of St. Andrews. The action 
was brought as tutor to the minor children of 
W. H. C. and to the minor child of C. J. C. to 
recover $170; and the occupation alleged was 
for the time between the deatnsof the parents of 
the minors and the subsequent purchase of the 
property by the defendant from the plaintiff 
uncle r authority on the 1st February, 1875. The 
defendant pleaded, 1st, a demurrer to the de- 
claration on the grounds that it did not allege 
a right of action in the tutor, either under a 
lease or under any special promise. This 
was dismissed, the allegation of the promise by 
the defendant being held sufficient. The defen- 
dant pleaded further that the two Cs. to whose 
children the plaintiff was tutor had held the 

Froperty in question par indivis; that in June, 
868, C. J. became insolvent, and made an 
assignment; and that the plaintiff was only 
entitled to sell one-half as representing the 
children of W. H., the other half being vested in 
the assignee of C. J. That the defendant had 
paid $400, the price of the lot, to the plaintiff, 
and was therefore entitled to set oft half of that 
sum against this demand ; the defendant further 
pretended that there had been no authority 
given to the plaintiff to receive the price at alf, 
which ought to have remained secured on the 
property. The judgment maintained the defen- 



dant's pretensions as to the one-half. As regards 
the question of compensation raised against the 
demand for the other half, the answer was, the 
plaintiff was tutor to the children of two persons, 
he held two offices ; what the defendant sought to 
oppose to the demand of W. H.'s children or to 
their tutor was not a debt due in his capacity of 
tutor to those children, but merely a claim for 
money paid in error to him in the other and 
distinct office of tutor to the children of C. J. 
Judgment confirmed. Clunie v. Ladouceur, 
S. C. R. 1877. 

IV. Appointment op Tutor. 

45. The recommendation of a majority of a 
family council touching the appointment of a 
tutor to a minor should be homologated by the 
prothonotary if there be no legal impediment or 
objection to such appointment, and, other things 
being equal, the preference should be given to 
a paternal relative ; and where the prothonotary 
followed the advice of one maternal relative of 
the minor iu preference to that given by twelve 
paternal relatives, and no cause was shown why 
the person recommended by the paternal rela- 
tives should not be appointed, his decision was 
overruled by the court, and the choice of the 
paternal relatives adopted. Smith & Baptist & 
Tuggey,2& L. C. J. 191, Q. B. 1874. 

VII. Power op Tutor. 

46. A tutor may bring or defend an action on 
behalf of the minor without the authorization of 
a family council. Breakey v. Carter, 4Q.LR. 
333, S. C. 1878 ; 304 C. C. 

VIII. Registration op. 

47. In an action by a tutor for an alimentary 
allowance for an illegitimate child — Held, 
that where the tutor alleges registration, and it 
is not especially denied, it will be held to be 
admitted. Poissant & Barrette, 3 L. N. 12, 
Q. B. 1879. 

IX. Right op. 

48. It is no answer to a tutor who seeks for 
aliments for a ward to sav : "I should be tutor, 
and I will take care of the child." Poissant & 
Barrette, 3 L. N. 12, Q. B. 1879. 
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ULTRA PETITA— See JUDG- 
MENTS. 



ULTRA VIRES— See LEGISLA- 
TURE OF QUEBEC. 

I. What is, see STREET RAILWAY. 

1. Commissioners for the civil erection of 
parishes — Held, to have acted ultra vires in 
homologating an arte qfcotizatian made by the 
church fabrique. La Fabrique de la Paroisse 
du St. Enfant Jesus v. Poiner, 23 L. C. J. 155, 
S. C. 1879. 



UNDER TENANT— See LESSOR 
AND LESSEE. 



UNDIVIDED OWNERSHIP— See 
PARTITION. 



UNDUE INFLUENCE. 
I. At Elections, see ELECTION LAW. 



UNIVERSAL LEGATEE-See EX 
ECUTORS, LEGATEES. 



USUFRUCT. 

I. Attachment op. 

II. Donation of. 

III. Liability op Usufructuary. 



IV. Power of Usufructuary. 

V. What is, see SUBSTITUTION. 

1. Attachment of. 

2. The usufruct of furniture and things which, 
without being actually consumed, deteriorate by 
usage, and which are held in usufruct, cannot 
be seized and sold by the creditors of the usu- 
fructuary. Bertrand v. Pepin, 6 Q. L. R. 352, 
C. C. 1880. 

II. Donation of. 

3. A universal donation in usufruct by con- 
tract of marriage is a donation causa mortis. 
Hudon & Painchaud & Rivard, 3 L. N. 414, & 
24 L. C, J. 268, Q. B. 1880. 

III. Liability of Usufructuary. 

4. A widow against whom judgment has been 
obtained as universal usufructuary of her hus- 
band deceased is in the same position as a uni- 
versal legatee, and is personally liable for the 
amount of the judgment. Hudon & Painchaud 
& Rivard, 3 L. N. 414, & 24 L. C. J. 268, Q. B. 
1880. 

IV. Power of Usufructuary. 

5. The usufructuary of a piece of land grevi 
de substitution in favor of his children sold to 
the defendants the right to take sand from the 
property for five years. At the death of the 
usufructuary, his children, the substitutes, 
brought action to recover the value of the sand 
so taken, on the ground that the usufructuary 
had no power to make such a sale — Held, that 
the terms of art. 460 of the Civil Code include 
also sand beds, and the plaintiffs were, therefore, 
entitled to recover the value of the sand so 
taken, such value to be based on its value at 
the time the substitution opened.* Dufresne v. 
Bulmer, 21 L. C. J. 98, 1877, & 1 L. N. S, C. 
303, q. B. 1878. 

♦Confirmed in Su. CU 
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VACATION. 
I. Powers of Judge in. 

1 . During the long vacation a judge has the 
same powers that he has at any other time of 
the year with respect to matters to be done out 
of term. Nolan y. Dastous, 4 Q. L. B. 335, 
8. C. R. 1878. 



VALUATION. 

I. Of Land in Cases of Expropriation, see 
EXPROPRIATION. 



VENDITIONI EXPONAS. 
I. Opposition to, see OPPOSITION. 



VENDORS AND PURCHASERS— 

See SALE. 

I. Delegation of Price. 

II. Privilege of Vendor, see PRIVILEGE. 

III. Rights of Purchaser. 

1. Delegation of Price. 

2. The vendor of real property has a right to 
sue the purchaser, notwithstanding that by the 
deed of sale the price was delegated to a third 
party and the deed registered, so long as there is 
do express acceptance of the delegation . Malr 
Utie et al. v. Hudon, 21 L. G. J. 199, S. G. 
1877. 

HI. Rights of Purchaser. 

3. The remedy of a purchaser of real estate in 
case of deficiency of quantity in the land sold 
is not in damages, but to claim either a diminu- 
tion of the price or the revocation of the sale. 
Doutney v. Bruyere et al, 21 L. G. J. 95, S. 0. 
1877 ; 1502 C. C. 



VENUE— See ACTION, Right of. 

I. On Bills and Notes, see BILLS OF EX- 
CHANGE. 



VERDICT— See CRIMINAL LAW. 

I. Motion to Set Aside. 

4. A verdict for damages for a railway acci- 
dent cannot be set aside because the judge in 
determining the questions to be submitted to 
the jury made no reference to the contributory 
negligence of the person killed, the question of 
the negligence of the plaintiff impliedly includ- 
ing that of contributory negligence. Grand 
Trunk Railway Co. & Qodbout, 6 Q. L. R. 63, 
Q. B. 1877. 



VESSELS. 

I. Liability for Repairs to, see MER- 
CHANT SHIPPING. 

II. Lien on, see PRIVILEGE of Dernier 
Equipcur. 



VETERINARY SURGEON. 



I. Damages Caused by Acting as, see DAM- 
AGES. 



VICE REDHIBITOIRE-&6 SALE, 
Warranty, and ACTION, Redhibi- 
tory. 



VIEWS-See SERVITUDES. 



VIS 



MAJOR— See FORCE 
JEURE. 



MA- 



VOID AND VOIDABLE. 

I. Difference Between, set SEQUESTRA- 
TION, Action bySequestbe. 



VOL— See LARCENY, THEFT. 



VOLUNTARY SERVICES. 

I. Right to Compensation for, see ACTION 

Quantum Meruit. 



VOLUNTEERS. 

I. Rights and Liabilities of, see MILITIA 
LAW. 



VOTING. 

I. Under Temferanoe Act, see TEMPER- 
ANCE ACT. 



VOUCHERS. 
I. With Accounts, see ACCOUNTS, 
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WAGES. 

I. Action for Wages Due to Minor Son 
by Father, see ACTION. 

II. Of Master and Crew of Vessel, see 
MERCHANT SHIPPING. 

III. Of Persons Working for the Quebec 

GOTBRNMENT AT SO MUCH A DAT NOT ^SIZABLE, 

see EXECUTION, Exemptions. 

IV. Privilege for, see PRIVILEGE. 

V. Right of Action for, see ACTION. 



WAIVER. 

I. Of Conditions in Insurance Policy, see 
INSURANCE. 

II. Of Damages for False Arrest. 

III. What is. 

II. Of Damages for False Arrest. 

1. Where defendant having been arrested on a 
capias settled the matter without reserve on ex- 
planation, having never been imprisoned — Held, 
that the court would readilv presume a waiver of 
any claim for damages. Lapierre & Oagnon, 1 
L. N. 32, Q. B. 1877. 

HI. What is. 

2. The silence of an insurance company 
with regard to conditions of a policy which 
have not been adhered to after a fire, does not 
amount to a waiver of those conditions. Whyte 
A The Western Assurance Co., 22 L. C. J. 215, 
P. C. 1875. 

3. Where secondary evidence is adduced and 
filed at trial without objection it cannot after- 
wards be objected to at argument. ThwaUes v. 
CouUhurst, 3 Q. L. R. 104, 8. C. R. 1874. 

4. When an insurance company on a olaim 



for loss refuses to pay, but does not object to 
the notice, that is a waiver of its right to do so 
afterwards. ' Oarceau v . Niagara Mutual Insur- 
ance Co., 3 Q. L. R. 337, S. C. R. 1877. 

5. The plaintiff sued to set aside a sale 
which had been made of his land for taxes 
by the municipality in which it was situated, 
and the defendants pleaded inter alia that as the 
plaintiff was present at the sale and made no op- 
position thereto that he had acquiesced therein 
— Held, that his presence at the sale could not 
affect its validity in any way, and consequently 
there was no waiver. Smart v. Wilson, 2 L. N. 
26, S. C. 1878. 

6. A reference to arbitration on the part of 
an insurance company, of the amount of loss 
suffered by a fire, is not a waiver of a condition 
of the policy which stipulated that the insured 
by making a false and fraudulent claim for loss 
would lose all right to recover. Larocque v. 
Royal Insurance Co., 23 L. C. J. 217, 3. C. 
1878. 

7. Where an insurance company, with know- 
ledge of all the facts, joins in an arbitration as 
to the amount to be paid the insured, it waives 
its right to object to the notices and proofs of 
1 088. Canadian Mutual Fire Insurance Co. 3d 
Donovan, 2 L. N. 229, Q. B. 1879. 

8. Where an insurance company had sub- 
mitted the claim of the insured to au other com- 
pany for adjustment — Held, that they had 
waived their right to complain of insufficient 
notice* Black v. National Insurance Co., 3 L. 
N. 29, AM L.C.J. 65, Q. B. 1879. 

9. An application for an extension of time 
for payment of a promissory note is not a 
waiver on the part of the debtor of the right to 
pay at the place specified in the note. Dorian 
& Benoit, 1 L. N. 350, S. C, & 2 L. N. 171, Q. 
B. 1879. 

10. Where a defendant appears and pleads 
without excepting to the jurisdiction he waives 
his right to do so afterwards in review. Dufour 
v. Beaugrand, 2 L. N. 180, S. C. 1879. 
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11. And where a party pleads to a warrant 
of arreet and ie convicted he cannot afterwards 
make alleged irregularities in the service of the 
warrant a ground for certiorari. Marion & 
Marion, 2 L. N. 180, S. C. 1879; 119 C. C. P. 

12. A demand for security for costs under 
the ordinary procedure is not a waiver of de- 
fendants' right to demand increased security 
under the Injunction Act. Dobie v. Board of 
Management of Temporalities Fund, Ac, 2 L. 
N. 277, & 23 L. C. J. 71, 8. C 1879. 

13. Where a party expropriated had received 
his share of the indemnity, and was afterwards 
assessed for his share of the cost — Held, that 
the fact of his having received the indemnity 
was not an acquiescence in the assessment roll. 
Demera & City of Montreal, 2 L. N. 226, Q. B. 
1879. 

14. Where a person after the institution of an 
action to set aside an assessment roll paid the 
amount for which he was assessed by it in 
order to save execution — Held, to be no waiver 
of his right. Bisaon v. City qf Montreal, 2 L. N. 
341, & 23 L. 0. J. 306, Q. B. 1879. 

15. But where the purchasers of a quantity 
of cloth returned the goods as not being accord- 
ing to sample — Held, that their having re- 
tained one piece as security for freight paid was 
no waiver of their right to do so. Mclnnis v. 
Vezina, 2 L. N. 315, Q. B. 1879. 

16. Where au insurance company had, by 
resolution of its board, nearly three months 
after a fire, objected to a claim, without referring 
to the delay in filing — Held, that they had 
waived the right to use that as a plea. Ducharme 
t. The Mutual Insurance Co. of Laval, Chambly 
A JacaiiesCartier,2 L. N. 115, S. C. 1879. 

17. Where a master retained a servant for 
some time subsequent to a loss by theft, for 
which the servant was to some extent to blame, 
and had paid him his wages as formerly — 
— Held, that he had waived the right to retain 
his wages on account of the theft. Watson v. 
Thomson, 2 L. N. 387, 8. C 1879. 

18. Filing a plea to the merits is not a waiver 
of a preliminary plea where there is reserve of 
the latter. Prevost v. Jackson, 3 L. N. 128, 
C. C. 1880. 

19. Where, to an action for the amount of a 
fire insurance policy, the company pleaded 
inter alia want of compliance witn the require- 
ments of the policy as to notice, and it ap- 
peared that they had received the information 
given by the insured without objection, and 
afterwards furnished him with a form on which 
to make out his claim — Held, that they had 
waived their right to plead insufficient notice. 
Kelly v. Hochelaga Mutual Fire Insurance Co., 
2 L. N. 347, & 3 L. N. 63, 8. C. R. 1880. 



WARDENS. 
I. r Churches, *ec CHURCH-WARDENS. 



harbor master, placed in a private warehouse, 
subject to the order of the importer who had not 
entered them, and were afterwards sold by order 
of the collector of customs for non-entry — Held, 
that it was the duty of the warehouseman not 
to deliver them except on presentation of the 
warehouse receipt, which was in the hands of 
the importer. Simpson & Yuile, 22 L. C. J. 
229, Q. B. 1877. 



WAREHOUSEMEN. 

I. Liability of. 

20. Where goods had been, by order of the 



WAREHOUSE RECEIPT. 

I. Granted bt Officers of Company. 

II. Must Represent Goods in Possession. 
.II [. What is. 

I. Granted by Officers of Company. 

21. Warehouse receipts granted without au- 
thority by the president and secretary of a com- 
pany, not doing business as warehousemen, are 
invalid. Hearle v. Rhind, 1 L. N. 101, & 22 
L. C. J. 239, Q. B. 1878. 

II* Must Represent Goods in Possession. 

22. A warehouse receipt given by a ware- 
houseman when the goods in question are not 
in his possession is null and void. Williamson 
& Rhind, 22 L. C. J. 166, Q. B. 1877. 

IV. What is. 

23. A document in the following form is a 
warehouse receipt and not a mere delivery 
order: 

Received from R. G. G. & Co., on storage 
in vard Grey Nun st., the following merchandize, 
viz , (300) three hundred tons No. 1 Clyde Pig 
Iron, storage free until opening of navigation. 
Deliverable only on surrender of this receipt 
properly endorsed. 

Montreal, March 5th, 1873. (Signed), 
Robertson et al. & Lajoie, 1 L. N. 100, & 22 
L. C. J. 169, Q. B. 1878. 

24. And held, also, that the parties signing 
such warehouse receipt, unpaid vendors of the 
iron, could not pretend that it was not a ware- 
bouse receipt, inasmuch as they were not ware- 
housemen, as against a holder of such receipt 
in good faith. 76. 

25. And held, also, that such warehouse re- 
ceipt may be transferred by endorsement as 
collateral security for a debt contracted at the 
time in good faith, the pledgee having no 
notice that the pledgor is not authorized to 
pledge, the proof of such knowledge being on 
the party signing the receipt, lb. 

26. And held, also, that an obligation con- 
tracted at the time may be made to cover future 
advances but not past indebtedness, lb. 



WARRANTY— See SALE. 

I. Continuing. 

II. Effect of. 

III. Of Promissory Note, see BILLS OF 
EXCHANGE. 
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IV. Of Transfer, see SURETYSHIP. 

I. Continuing. 

27. An order to "give bearer what he wants M 
doea not contain a continuing guarantee. La- 
croix k Buhner, 21 L. C. J. 327, Q. B. 1877. 

II. Effect of. 

28. A sale of timber limits contained a clause 
that it was made subject to the usual condition 
that it was not to interfere with limits granted 
or to be renewed in virtue of regulations, which 
stipulation was well known to the purchaser. 
The limits did in fact interfere with anterior 
grants-— iTcta, that this did not come under a 
garantie de tous troubles if such warranty exist- 
ed in the present case. Cashing & Ducondu. 3 
L. N. 360, Q.B. 1880. . 



WATER COURSES— See RIVERS, 
SERVITUDES, ETC. 

I. Damage bt. 

29. The recourse granted by cap. 61 of the 
Con. Stats, of Lower Canada is not exclusive, 
and the right to a direct action before a com- 
petent court is not taken away bv the statute. 
Ermond & Gauthier, 3 Q. L. R. 360, S. C. 1877. 



WEIGHTS AND MEASURES— See 
INSPECTION LAW. 



WHARVES. 

I. Jurisdiction in Cases of Damage to, see 
JUSTICES OP THE PEACE. 

II. Liability for Accidents on, see CAR- 
RIERS. 



WIDOWS. 

I. Married Women Sued as, see ACTION, 
Against Women. 

II. Rights of, see DISTRIBUTION, Con- 
testation of Report of. 



WIFE. 
I. Liability of, see MARRIAGE. 



WILLS.* 
I. Action Against Executor for Account. 



• By Q. 42 48 Vic. eapt 96. and al<o by Q. 4445 Vlo. 
cap. 28, provision la made for rendering valid certain 
wills passed before a notary aud two witnesses, one of 
whom only could sign his name, or without the mention 
of the reading and signature. 
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II. By. 

Insane Persons. 

III. Interpretation of. 

IV. Liability of Legatees Under, see 
LEGATEES. 

V. Made by Fraudulent Suggestion. 

VI. Prescription of. 

VII. Reading of. 

VIII. Registration of Death of Testator. 
see TESTATOR. ' 

IX. Substitution Created by. 

I. Action Against Executor for Account 
Under. 

30. Action to account brought by two of the 
three residuary legatees under the will of the 
late L. H., of which the defendant was executor. 
The plea was to the effect that no account was 
due until the majority of the third residuary 
legatee, who was still a minor. Per Curiam.— 
The clauses of the will requiring particular 
attention are as follows: " To my niece, Re- 
becca Hoyle, wife of the Reverend James 
Augustus Devine, of Montreal, during her 
natural life an annuity of £320 currency per 
anuum, to begin to run from and after the date 
of my decease, and then to be paid to her and 
to her sole use, and upon her own receipts, 
without requiring the consent or authorization 
of her husband, either in half-vearlv or in 
quarterly equal instalments, and at such" regular 
periods of the year as to my said executor *hall 
seem most convenient, and said annuity shall 
be free from the control of the annuitant* n hus- 
band, and shall not be subject to be alienated or 
pledged or to be attached or taken in execution 
for any cause whatsoever. And the foregoing 
devise and bequest of the residue of ray real 
and personal estate to my said executor upon 
trust as aforesaid are also made upon the 
further trust, that after securing the regular 
payment of the several annuities,"hereinbefore 
given and bequeathed, my said executor shall 
invest in like securities as are hereinbefore men- 
tioned, the capital sum of £4,000 currency; and 
as the interests or dividends arising therefrom 
shall from time to time become sufficient shall 
in like manner and in like securities invest the 
accumulated interests or dividends for the use 
and benefit of the lawful children of my said 
niece, Rebecca Hoyle, wife of the said Reverend 
James Augustus Devine, to whom, and the 
survivors or the survivor of them, I give and 
bequeath the securities in which the said capital 
sum of £4,000, and the securities in which the 
accumulated interests and dividends arising 
therefrom shall be invested, with such also as 
shall have arisen, but shall not yet be invested 
in equal share*; the share of each child to be 
paid or assigned to him or her on his or her 
attaining the age of 21 years, and not sooner. 
In the case, however, of any such child being 
a daughter, it shall be at the discretion of my 
said executor either to pay or assign her share 
to her for her sole use at her said age of 21 
years, or to secure the same in such manner as 
that the interests or dividends arising therefrom 
only shall be paid to her for her sole use and 
upon her own receipt during her natural life, 
free from the control of her husband, and not 
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subject to be alienated or pledged, or to be 
attached or taken in execution for any cause 
whatsoever; and also upon the further trust 
that my said executor snail pay or assign the 
ultimate residue of my estates, real and per- 
sonal, in equal shares to the use of the paid 
lawful children of my Raid niece, Rebecca Hoyle, 
whom I hereby constitute my residuary devisees 
and legatee?, with the same discretionary power, 
however, to my said executor ae is hereinbefore 
given to him, in the case of any such child 
being a daughter." It is admitted that the two 
plaintiffs and the minor are the residuary 
legatees of the testatrix, and that the annuitants 
are all dead. The words of the will are explicit : 
— " the share of each child to be paid or 
assigned to him or her on his or her attaining 
the age of 21 years." What is asked for is not 
the account of the minor, but of the plaintiffs 
who are now majors. It would be unreason- 
able to require the plaintiffs to wait till the minor 
is a major. We here apply the ordinary rule 
which entitles each minor to his portion on 
reaching the age of majority. An account is 
ordered. Devine & Griffin, S. C. 1877. 

II. By. 

31. Insane Persons. — In a contest over a will — 
Held, null, as the tertator was at the time of 
making it suffering from delirium tremens and 
congestion of the brain. Chapleau & Chapleau, 
1 is. N. 473, Q. B. 1878. 

III. Interpretation op. 

32. In an action concerning a succession — 
Held, that the designation of the substitute by 
the words, '• Enfants nes demon mariage" in 
a will creating a substitution is the manifestation 
of the intention of the testator that representa- 
tion nhould take place, and that it needs very 
clear and precise words to take away from the 
word enfants the meaning that the law expressly 
gives t«» it. Marcotte v. Noel, 6 Q. L. K. 246, 
8. C. R. 1877. 

33. A clause in a will was as follows: "I 
hereby give and bequeath unto my brother, 
William L. Nond, $3000, which said sum I here- 
by direct to 1* invested bv my executors in 
Lnited States Government bonds bearing inter- 
est, and the said bonds to be issued in his name 
and to be forwarded to him to be used for the 
support of his family." — Held, that under this 
the legatee was simply a fiduciary legatee or 
trustee such as is mentioned in art. 8b9C. C, 
and that the family was in effect the real legatee 
and proprietor of the bonds. Noad v. hood, 
21 L.C.J. 312, S. C. 1874. 

34. By the will of the deft- nd ant's wife defen- 
d iiit wai left sole testamentary executor of all her 
properly, with full powers of administration. By 
one clause of the will the deceased gave to her 
husband power also to divide the property 
among their children, datis la proportion qu'il 
jugera convenable et d Vtpoque qu'il croira la 
meilleure a sa discretion sans que les h&ritiers 
de la testa-trice puissent jamais revenir du recla- 
mer contre Us acles, operations ou dispositions 
du dej 'endear qui est laissf entierement Libre sous 
Uus rapports. By another clause the testatrix 



declared that she did not wish her property to 
be seized and sold for other debts than those of 
her succession. " Cest-drdire ceUes aux quelles 
elle aura souscrit et sera partie, et pour nulUs 
autres dettes." After the testatrix's death one of 
the eons, being in business, obtained his father's 
endorsement in his capacity of executor on cer- 
tain notes, and these notes not being paid at 
maturity his father was sued thereon, and judg- 
ment being obtained against him the property 
of the succession had been seized under execu- 
tion. Another of the sons opposed the execu- 
tion, on the ground that in endorsing the notes in 
question as executor of the estate of his wife 
the defendant had exceeded his powers under 
the will, and that the property of the succession 
could not be seized and sold for such debt. — 
Held, that the endorsements in question were 
nothing but a donation entrevifs, and were quite 
within the terms of the will. The opposition 
was therefore dismissed.* Molsons Bank & 
Lionais & Lionais, 3 L. N. 82, S. C. 1880. 

IV. Made by Fraudulent Suggestion. 

35. Action by a son against his father to set 
aside a will made by his mother in 1851, on the 
ground of fraudulent suggestion and threats on 
the part of the husband, the defendant. The 
defendant denied these allegations. The proof was 
that the will was made in a curious way, that the 
defendant was continually urging his wife to 
make a will. The testatrix declared so herself, 
and having asked for the means of ma kins a will 
witnesses were got into the house on a kind of 
false pretence. The testatrix dictated a will, but 
the witnesses did not sign it in her presence. 
Nevertheless they got a declaration in it from 
her that she was obsetUe, tormented by her 
husband to make a will in his favor disinherit- 
ing her children. By that will she left all her 
property to her children, subject only to a life 
enjoyment of part of it in favor of the husband. 
The will attacked was made five days afterwards 
before notaries, and left the husband everything, 
naming him sole executor. One of the notaries 
deposed that after she had executed it she ex- 
claimed : " Now the rascals are happy." 
Menaces by the husband were also proved, and 
there was proof also that the testatrix wished to 
change the second will, but her husband put 
her off, and said the next day would do. Site 
died, however, the next morning. — Held, to be 
proved that the last will was not in accordance 
with the actual volonti of the testatrix, and will 
set aside. Dorion v. Dorion, 7 R. L. 4€2, 8. 
C. 1875, k 9 R. L. 97, Q. B. 

V. Prescription of. 



36. Wills are not prescribed by ten 

" S but by thirty 



years 

under Art. 2258 of the Civil Code, ' 

vears under Art. 2242. Dorion & Dorion, 7 

k L. 402, S. C. 1875. 



VI. Reading op. 

37. Plaintiff's mother by her will of Novem- 
ber, 1848, bequeathed all her property of every 
kind to her husband, subject to the express 
charge and condition that he should not dispone 

* Confirmed in Appeal Sept. SO, 1882. 
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of it in any way except to one of several boys 
mentioned, and that should he do so contrary to 
the meaning of such condition the will should 
be null. The immoveable claimed by the action 
formed part of the property of the community 
between the testatrix and her said husband, and 
the half of it belonging to the testatrix was 
therefore part of that bequeathed by the will to 
the husband subject to the condition mentioned. 
In February, 1858, the husband,the legatee, thus 
charged with a substitution in order to the 
carrying out of the provisions of the said con- 
dition by deed of donation gave to one of his 
eons a part of the immoveable property, and 
one-half of the moveables, representing alto- 
gether about one-half in value of all the property 
left by the testatrix. By a clause in the deed 
of donation it was provided that the donor (the 
father) and the donee (one of the sons) should 
live and cultivate together the portion of the 
land intended for the plaintiff, another of the 
sons. A year afterwards the plaintiff having 
left his father's house and refused to work there 
any longer the father sold the property, inclu- 
ding that belonging to plaintiff, to one A. T., 
ancTafter passing through several hands it came 
into that of the defendant. Action by plaintiff 
under the will to recover — Held, that as it 
did not appear that the will under which plain- 
tiff claimed had ever been read and published, 
as required by law, at the time of the death of 
the testatrix, and as defendant held the 
property by good and sufficient title, the 
action of plaintiff should have been dismissed 
with costs. Bouli v. Langis, 10 R. L. 135, 
Q. B. 1879. 

IX. Substitution Created bt. 

38. Petition to have a curator named to a 
substitution. The petition set out that by a 
codicil to the will of the late Alfred Pinson- 
neault a substitution bad been created of certain 
property designated as lands of La Tortue be- 
queathed to Alfred Charles Pinsonneault, who 
had so tar neglected to have a curator named to 
the substitution so created. The legatee answered 
that the property in question had been given to 
him absolutely, and that there was no substi- 
tution. The words of the codicil governing 
the matter were as follows : — " Je desire que 
'* tons mes biens soient divists entre tous mes 
" enjans d'aprhs la loi en force dans ce pays. 
" J excepte cependant de cette disposition 
" generate mes terres de La Tortue situ4es dans 
u laparoisse de St. Pkillipe et de St. Constant. 
" Je Vegue ces terres d mon fits aine" Charles 
* Alfred. * * * Mais mon fils ami dewa 
,€ done /aire tous ses efforts pour conserver cette 
" propriety , anUliorerles differ entes terres quelle 
" renfenne, et Its transmettre plus tard d ses 
*• en f ants. S'il n' avail pas a' en fonts je lui 
" conseilU de Uguer cette proprUU d un des 
" enfants males de ses freres Adolphe ou Ber- 
** nard. Si ces dernier s n'avaicntpas a" enfants 
u mdles il choisirait alors parmiies enfants de 
" ses sceurs un garcon qwil instituerait son 
'* heritier d la condition que ce dernier prenne 
" le nam de Pinsonneault, quHl lui suffise dans 
'* le choix quHlfera d f un heritier deoien rem- 
'* plir mes intentions qui sont de conserver pour 

tou jours iniacie dans lafamille cette proprieU 



" d laquelle je suis attache pour Us raisons ci- 
M dessus dicline'es" By another article it was 
said : — " Mon fils aXnt Charles Alfred porta- 
" gera igalement avec ses soeurs et freres dans 
" tous mes autres biens en sus de ma propriete 
" d La Tortue que je lui Ugue pour tes causes 
" ci-dessus menlionnees.* 9 By a second codicil 
it was said : — " 11 sera loisible d mon fils a\n4 
tc Charles Alfred de transmettre mon domaine 
" d La Tortue ci-dessus mentionni d celui de ses 
" enfants quHl enjugera leplus digne." — Held, 
that by these clauses or dispositions a substi- 
tution was created, and the petition for a curator 
was granted. Drumtnond exp.,3 L. N. 114, 
S. C. 1880. 



WINTER ROADS. 

I. Liability fob, see MUNICIPAL COB- 
PORATIONS, Liability op. 



M 



WITNESSES. 

I. Attorneys ad Litem Cannot be, see 
ATTORNEYS AD LITEM. 

II. Competency op. 

III. Examination op. 

IV. Guilty of Contempt. 

V. Need not Answer Questions Tending 
to Criminate them. 

VI. Rule Against. 

II. Competency of. 

39. One endorser of a note or bill is compe- 
tent as a witness against another, the maker or 
another endorser. McLcod & Eastern Town- 
ships Bank, 2 L. N. 239, Q. B. 1879. 

III. Examination of. 

40. An insolvent is not bound to answer a 
question which may tend to criminate him. 
Beaudry in re. & Wilkes, 21 L. C. J. 196, S. C. 
1877. 

IV. Guilty of Contempt. 

41. A witness neglecting to appear before an 
accountant, appointed by the court, in obedience 
to a subpoena duly served on him, is guilty of 
contempt. Preoostk Gauthier, 23 L. C. J. 323, 
S. C 1*79. 

V. Need not Answer Questions Tending 
to Criminate them. 

42. A defendant sued for penalties under 37 
Vic. cap. 9 is not obliged to answer questions 
tending to criminate him. Langlois v. Valin % 
6Q.L. R. 249, S. C. 1880. 

VI. Rule Against. 

43. A witness who has failed to appear can- 
not be condemned to a fine ou motion to that 
effect served upon him, but only on service of a 
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rule upon him.* Ooodson v. Levis & Kennebec 
B. B- t 4 Q. L. R. 382, S. G. 1878. 



WOMEN. 

I. Action Against, see ACTION. 

II. Authorization of, see MARRIAGE. 

III. Rights of, see MARRIAGE, MAR- 
RIAGE CONTRACTS. 



WOOD. 
I. Sale of, see SALE en bloc. 



WORK AND LABOR. 

I. Hire of, see HIRE. 



WORKMEN. 

I. Act to Secure the Payment of, see Q. 44- 

45 Vic. cap. 17. 

II. Privilege of, see PRIVILEGE. 

III. Seizure of Wages of, see Q. 44-45 
Vic. cap. 18. 



WRIT. 

I. Description of Parties in, see PROCE- 
DURE. 



• Semble, that the motion for a rule most also be nerved, 
except when made on the return day of a subpoena. 



II. Of Error, see CRIMINAL LAW. 
in. Of Possession, see POSSESSION. 

IV. Of Prohibition. 

V. Of Summons. 

VI. Validity of. 

IV. Of Prohibition. 

44 A writ of prohibition will lie to prevent 
the secretary-treasurer of a county from pro- 
ceeding to a sale of land for school taxes pre- 
tended to be due. 9 Morgan & CoU 9 3 L. N. 
274, Q. B. 1880. 

45. And also to prevent a municipality from 
proceeding with the opening of a street. Mayor 
& Council of Iberville & Jones, 3 L. N. 277, Q. 
B. 1880. 

V. Of Summonb. 

46. Delays on. — The delay of one intermediate 
day provided by the Code of Procedure f on 
service of summons under the Lessor and Leasee 
Act must be of one juridical day, and therefore 
a service made on the 24th December of a 
writ returnable on the 27th, the two inter- 
mediate days being Christmas and Sunday, was 
held insufficient. Metayer dit St. Onge v. 
Larichelierc, 21 L. G. J. 27, S. G. 1876. 

VI. Validity of. 

47. An error in the date of a writ is not fatal. 
Nolan y. Dastous, 4 Q. L. B. 335, S. C. B. 
1878. 

48. And a question as to whether the derjuty 
prothonotary is or is not of age cannot be raised 
incidentally so as to invalidate a writ signed by 
him. lb. 



* Affirmed In Supreme Conrt. 

t The deity upon summons is only one Intermediate 
day, ©to. C. C,P.tf90. 



ERRATA ET ADDENDA. 

Windsor Hotel Co. & Lewis \ p. 172, art. 162, should have been noted as reversed in Appeal 
(see 4 L. N. 331). 

Pudney & Chartrand, p. 243, art. 54, confirmed in Appeal. 
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